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Michael  Htnes,  Bespondent,  v.  Thomas  £.  Pattesson  et  al., 
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Executors,  etc.,  Appellants.  ^^^q  a^ea 


Where  a  promisfloiy  note,  intmsted  by  the  maker  to  another  to  be  used  for 
a  special  parpose,  in  diverted  by  the  latter,  an  action  lies  against  him  for 
the  conversion  thereof. 

Plaintiff  executed  and  loaned  to  B.,  defendants'  testator,  certain  notes 
under  an  agreement  that  they  were  to  be  discounted,  ten  per  cent  of  the 
proceeds  to  be  paid  to  plaintiff  for  the  loan  thereof,  and  the  balance  to 
be  used  for  a  purpose  specified.  At  the  time  of  the  delivery  R  paid  to 
plaintiff  the  ten  per  cent  so  agreed  upon,  and  used  the  notes  for  another 
and  an  entirely  different  purpose  from  that  specified.  Plaintiff,  having 
been  sued  upon  the  notes,  transferred  his  real  estate  to  his  wife.  Judg- 
ment  was  obtained  against  him  and  an  action  brought  thereon  to  set 
aside  the  transfer.  Plaintiff  thereupon  settled  the  judgment  by  convey- 
ance  from  his  wife  of  a  portion  of  the  real  estate,  the  value  of  which 
was  less  than  half  the  amount  of  the  judgment,  ffdd,  that  plaintiff 
was  entitled  to  recover  as  damages  the  value  of  the  real  estate  so  coo- 
veyed ;  that  the  transfer  to  his  wife  was  in  effect  subject  to  the  payment 
of  his  indebtedness,  and  to  the  extent  of  the  value  of  the  real  estate  ap- 
propriated  to  the  payment  of  the  judgment  he  was  damaged. 

Also  hM,  that  as  the  compromise  benefited  E.  plaintiff  was  entitled  to  be 
allowed  as  damages  counsel  fees  paid  by  him  in  effecting  the  same. 

Counsel  fees  were  not  claimed  as  damages  in  the  complaint ;  no  objection 
was  made,  however,  to  the  proof  thereof ;  after  verdict  a  motion  was 
made  to  deduct  therefrom  the  amount  of  the  counsel  fees.    EM,  that 
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Where  a  promiBaoiy  note,  intrasted  by  the  maker  to  another  to  be  used  for 
a  special  purpose,  is  diverted  by  the  latter,  an  action  lies  against  him  for 
the  conversion  thereof. 

Plaintiff  executed  and  loaned  to  B.,  defendants'  testator,  certain  notes 
under  an  agreement  that  they  were  to  be  discounted,  ten  per  cent  of  the 
proceeds  to  be  paid  to  plaintiff  for  the  loan  thereof,  and  the  balance  to 
be  used  for  a  purpose  specified.  At  the  time  of  the  delivery  R  paid  to 
plaintiff  the  ten  per  cent  so  agreed  upon,  and  used  the  notes  for  another 
and  an  entirely  different  purpose  from  that  specified.  Plaintiff,  having 
been  sued  upon  the  notes,  transferred  his  real  estate  to  his  wife.  Judg- 
ment  was  obtained  against  him  and  an  action  brought  thereon  to  set 
aside  the  transfer.  Plaintiff  thereupon  settled  the  judgment  by  convey- 
ance from  his  wife  of  a  portion  of  the  real  estate,  the  value  of  which 
was  less  than  half  the  amount  of  the  judgment.  Held,  that  plaintiff 
was  entitled  to  recover  as  damages  the  value  of  the  real  estate  so  coo- 
veyed ;  that  the  transfer  to  his  wife  was  in  effect  subject  to  the  payment 
of  his  indebtedness,  and  to  the  extent  of  the  value  of  the  real  estate  ap- 
propriated to  the  payment  of  the  judgment  he  was  damaged. 

Also  held,  that  as  the  compromise  benefited  E.  plaintiff  was  entitled  to  be 
allowed  as  damages  counsel  fees  paid  by  him  in  effecting  the  same. 

Counsel  fees  were  not  claimed  as  damages  in  the  complaint ;  no  objection 
was  mad«,  however,  to  the  proof  thereof ;  after  verdict  a  motion  was 
made  to  deduct  therefrom  the  amount  of  the  counsel  fees.    BM,  that 
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insisted,  that  in  order  to  maintain  such  an  action,  the  plaintiff 
should  be  entitled  to  the  possession  of  the  property  claioied,  or 
its  proceeds.  The  proof  shows  that  the  notes  were  made  for 
a  specific  purpose,  and  that  they  were  received  by  the  defend- 
ants' testator  with  full  knowledge  of  that  fact,  and  as  the  custo- 
dian thereof  under  the  agreement  already  stated.  He  having 
allowed  them  to  be  diverted  from  the  purpose  intended,  be- 
came liable  in  damages  for  the  conversion  of  the  same.  The 
principle  is  well  settled  that  when  a  bill  or  note  has  been  di- 
verted from  the  object  for  which  it  was  intended,  an  action 
will  lie  against  tlie  person  who  unlawfully  diverts  the  same,  for 
the  conversion  thereof,  or  for  money  had  and  received  by  him. 
The  right  of  the  defendants'  testator  to  the  notes  being  for  a 
particular  object,  the  disposition  made  of  the  same  was  with- 
out authority,  and  not  for  the  purpose  for  which  they  were 
created.  {Decker  v.  McUhexos^  12  N.  T.  313  ;  Murray  v. 
Burling^  10  Johns.  172;  Cometoch  v.  Hier^  73  K  Y.  269; 
29  Am.  Rep.  142.)  The  authorities  cited  are  conclusive  and 
there  is  no  ground  for  claiming  that  the  plaintiff  had  not  such 
a  right  to  the  possession  of  the  notes  as  entitled  him  to  main- 
tain this  action. 

The  claim  made  that  the  plaintiff  cannot  maintain  this  action 
without  first  returning  or  offering  to  return  the  ten  per  cent 
he  received,  that  being  a  part  of  the  proceeds  of  the  alleged 
conversion,  is  not  well  taken.  This  sum  was  a  commission 
which  was  paid  to  the  plaintiff  for  the  loan  of  his  notes,  as  ap- 
pears from  the  receipt  given  by  the  plaintiff.  That  they  were 
not  used  as  they  were  clearly  intended  to  be,  and  as  was  provided 
for,  furnishes  no  reason  why  this  money  should  be  returned 
before  suit  brought  for  the  recovery  of  the  notes.  It  is  suffi- 
cient that  the  defendants'  testator  had  the  right  to  use  the 
same  for  the  purpose  named,  and  it  was  no  fault  of  the  plaint- 
iff that  this  was  not  done.  They  were  used  for  another  and  a 
different  purpose,  and  the  plaintiff  was  obliged  to  pay  them, 
and  had  a  right  to  bring  this  action  for  their  recovery.  The 
agreement  made  was  fulfilled  entirely  by  the  plaintiff,  and  the 
diversion  of  the  notes  from  their  original  object  was  a  violation 
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of  the  contract  against  the  plaintiffs  consent,  which  imposed 
no  obligation  upon  him  to  return  or  offer  to  return  the  money 
received  by  him.  The  ten  per  cent  received  by  the  plaintiff  for 
the  loan  of  the  notes  cannot,  in  any  sense,  be  regarded  as  a  part 
of  the  proceeds  arising  from  the  conversion  of  the  same.  The 
money  was  paid  upon  the  execution  and  delivery  of  the  notes 
in  advance  of  their  being  discounted,  and  was  not  a  part  of  the 
proceeds  realized  from  the  conversion  thereof. 

In  regard  to  the  damages,  we  think  they  were  sufficiently 
established.  The  evidence  upon  the  trial  showed  that  the  plaint- 
iff transferred  his  real  estate  to  his  wife,  and  that  a  portion  of  the 
same  was  appropriated  to  the  payment  of  the  judgment  obtained 
against  him  upon  the  promissory  notes  in  question.  He  was  thus 
deprived  of  property,  which  he  owned,  by  reason  of  the  judg- 
ment obtained  against  him,  and  the  value  of  that  property 
would  seem  to  be  a  just  and  fair  estimate  of  the  amount  of 
damages  he  had  actually  sustained.  The  fact  that  the  judgment 
obtained  against  the  plaintiff  was  satisfied  out  of  the  real' estate 
which  he  had  previously  transferred  to  his  wife  does  not  show 
that  he  did  not  suffer  damage.  The  property  originally  belonged 
to  him,  and  the  transfer  to  his  wife  did  not  exonerate  it  from 
the  payment  of  his  debts.  In  law  he  could  not  transfer  his 
property  or  put  it  beyond  his  control  so  as  to  defeat  the  pay- 
ment of  a  judgment  obtained  against  him  on  the  notes.  It  could 
be  reached  by  an  equitable  proceeding  on  behalf  of  the  judg- 
ment debtor.  Such  an  action  had  been  commenced,  and  as  no 
defense  could  be  interposed  to  the  same,  an  arrangement  was 
made  by  which  a  portion  of  the  property  was  conveyed  to  the 
judgment  debtor  and  the  judgment  satisfied.  This  property 
was  in  value  less  than  one-half  of  the  judgment  obtained  and 
reduced  the  liability  of  the  defendants'  testator  accordingly.  The 
plaintiff  was  the  owner  of  the  property  when  the  transfer  was 
made  by  him  to  his  wife,  and  he  had  a  perfect  right  to  make 
the  same  subject  to  its  liability  for  the  payment  of  his  debts  at 
that  time.  That  right  was  equivalent  in  value  to  the  value  of 
the  real  estate.  By  the  wrongful  act  of  the  defendants'  tes- 
tator in  the  conversion  of  the  notes  such  right  was  destroyed. 
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Statement  of  cMe. 


a  covenant  in  a  lease,  for  a  sale  and  conveyance  of  the  demised 
premises. 

The  material  facts  are  stated  in  the  opinion. 

William  W.  Badger  for  appellant.  In  making  the  residuary 
fimdy  and  in  collecting  and  paying  over  its  income  as  directed 
by  the  will,  the  executors  acted  only  *as  executors,  and  not  as 
trustees.  {Drake  v.  Pricey  5  N.  Y.  431 ;  88  id.  21 ;  Bogert 
V.  HerteU^  4  Hill,  496-8,  500-2, 3.)  One  of  two  or  more  exec- 
utors possesses  the*  power  of  selling  and  disposing  .of  the 
personal  assets  of  the  estate  as  fully  as  if  all  were  to  join  in 
the  act  of  transfer.  {Denne  v.  Jvdge^  11  East,  288 ;  3  Edw. 
Oh.  27;  MeaUngsy.  CromweU,  5N.T.  136,144;  Brightl/s 
Dig.  168,  §  526 ;  Taylor  v.  Morris,  1  N.  Y.  350 ;  Sharp  v. 
PraU,  15  Wend.  610;  Bunner  v.  Storm,  1  Sandf.  Oh.  367, 
858-9 ;  Gonover  v.  Rofman,  1  Bosw.  214 ;  Nilea  v.  Stevensj 
4  Denio,  399.)  The  same  result  seems  to  be  reached  under 
the  statute  that  executors  hold  as  joint  tenant,  which  means 
that  either  may  convey  the  whole.  (1  R.  S.  727,  §  44; 
Wheeler  y.  Wheeler ,  9  Oow.  34-5;  Bacon's  Abr.,  Executors, 
D.;  Peoj>le  v.  Keyser,  28  N.  Y.  227;  Willard  on  Executors, 
209,  269 ;  Murray  v.  Blatchfordy  1  Wend.  583 ;  Jackson  v. 
BobineoThy  4  id.  436 ;  Stwyveaant  v.  Hallj  2  Barb.  Oh.  151  ; 
People  V.  Miner,  37  Barb.  473  ;  Meeker  v.  Wright,  76  N.  Y. 
272 ;  1  Washb.  on  Real  Prop.,  star  p.  412,  §  17 ;  Tork  v. 
Stone,  1  Selk.  158 ;  Simpson  v.  Ammons,  1  Binn.  175 ;  Taylor 
V.  Morris,  1  N.  Y.  358;  Coke  Litt.  51  b.  112  b.  181  b; 
Ohance  on  Powers,  649,  658 ;  Hertzel  v.  Barber,  69  N.  Y,  7 ; 
4  Kent's  Oom.  348;  1  R.  S.  733,  §  83;  Legget  v.  Hunter, 
19  N.  Y.  456.)  But  even  if  the  rule  were  otherwise,  the  ac- 
quiescence of  Russell,  was  sufficient  under  2  R.  S.  109, 
§  55.  (Tiff.  &  Bull,  on  trusts,  539 ;  Oo.  on  Lit.  113,  note  a ; 
Taylor  v.  Morris,  1 N.  Y.  349 ;  Roseboom  v.  Mosher,  2  Denio, 
61-69 ;  MatAer  of  Robinson,  37  N.  Y.  263 ;  In  re  Place,  1 
Redf.  284;  Sharp  v.  PraU,  15  Wend.  610 ;  Voorhees  v.  Olmr 
sted,  3  Hun,  754 ;  Bank  v.  Bank,  50  N.  Y.  575  ;  Hazard  v. 
iSpears,  4  Keyes,  469,  482,  4S3-4-5 ;  Prince  v.  dark,  1  B. 
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&  0.  185 ;  8  Eng.  Com.  Law,  80 ;  GarmoaU  v.  WUaoUj  1 
Ves.  Sr.  509 ;  Caimess  v.  Bleecher^  12  Johns.  300 ;  Fa/rmertf 
Loan  arid  Trust  Go.  v.  Walworth,  1  K  T.  447 ;  Story  on 
Agency,  §  260 ;  Dunlap's  Paley,  172 ;  Fowler  v.  Gold  En. 
Bk,  67  K  Y.  143 ;  Goming  v.  Suthei^land,  4  Hill,  552 ; 
Leslie  v.  Daley j  47  N.  T.  650-2 ;  2  Denio,  646 ;  18  Moak's  Eng. 
!Rep.  321.)  Batlfication  of  a  sale  may  be  made  by  acqaiesoenoe 
or  parol.  (Jfewton  v.  Bronson,  13  N.  Y.  587.)  As  Russell, 
like  Hanney,  only  objected  to  a  farther  performance  because 
of  the  alleged  lapse  of  time,  he  should  be  held  to  have  waived 
all  other  objections.  {Johnson  v.  Oppenheim^  55  N.  Y.  280, 
291.)  By  the  death  of  Lafayette  Ranney  pending  this  appeal 
all  his  duties  and  obligations  are  imposed  by  law  upon  Thomas 
Bussell,  as  surviving  executor,  without  any  order  of  the  court 
to  that  effect.  {Lachaise  v.  Libby,  21  How,  Pr.  363  ;  Patter^ 
son  V.  GopeUmd,  52  id.  460 ;  Shook  v.  Shook,  19  Barb,  656  ; 
Code,  §  758.)  If  specific  performance  fail  for  the  alleged  in- 
validity of  the  contract,  this  case  is  then  one  for  damages 
against  the  defendant  Lafayette  Kanney,  in  $5,000  as  claimed 
in  the  complaint,  which  is  a  sufficient  pleading  of  damages. 
{Pampelly  v.  Phelps,  40  K  Y.  60  ;  Gockroft  v.  N.  Y.  O.  R. 
a.,  69  id.  204 ;  Margref  v.  Muir,  57  id.  159  ;  SUrnherger  v. 
JHoGovem,  15  Abb.  Pr.  fN.  S.]  271 ;  Bale  v.  Omaha  B% 
9  N.  Y.  626 ;  Barlow  v.  SooU,  24  id.  45-6.)  It  is  not  laches 
to  rely  upon  the  truth  of  the  statement  of  an  adversary. 
{Mead  v.  Bunn,  32  N.  Y.  275.) 

B.  Gountryman  for  respondent.  Active  duty  and  discre- 
tion were  imposed  by  the  will  on  the  executors,  as  trustees, 
and  the  legal  title  to  the  real  estate  was  vested  in  them  for  all 
the  purposes  of  the  trust.  (1  R.  S.  729,  §  60 ;  Ainory  v.  Lord, 
9  N.  Y.  403,  411,  415-17;  Skinner  v.  Quin,  43  id.  99,  105 ; 
Morris  v.  Smith,  46  id.  571;  Knox  v.  Jones,  47  id.  389,  396 ; 
Yemon  v.  Yernon,  53  id.  351,  358;  Bennett  v.  Garlock, 
79  id.  302,  317.)  Even  if  the  estate  had  not  been  devised  to 
the  trustees,  the  duty  required  of  them  in  the  sale  and  man- 
agement of  the  property  clearly  created  a  power  in  trust  as 
SrcKELS  —  Vol.  L.  2    , 
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distinguished  from  a  naked  power  of  sale.  (1  B.  S.  731,  §  94 ; 
Kinnier  v,  Rogers^  42  N.  T.  531 ;  Skirmer  v.  Qum,  43  id. 
100,  106  ;  Mcmice  v.  Manice^  id.  304,  863 ;  Vertwn  v.  Vernon^ 
68  id.  852,  359;  Broum  v.  Meiga,  64  id.  507,  616;  RumM  v. 
HuMeUj  36  id.  5S1.)  If  the  will  created  a  trust,  the  defend- 
ants having  both  qualified  and  acted  as  trustees,  it  was  indis- 
pensable that  botli  of  them  should  execute  any  contract  of 
sale  or  conveyance  of  the  real  estate.  (Perry  on  Trusts  [2d 
ed.],  §  411 ;  Brennati  v.  Wilson,  71  N.  Y.  502,  607 ;  T/iatcher 
V.  Oandeej  4  Abb.  Ct.  App.  Dec.  387;  Gaane  v.  Deokery 
22  Hun,  452;  Anonymous  v.  Odpcke^  5  id.  246;  B%tsse  v. 
Schmch,  16  Wkly  Dig.  549;  Stout  v.  Bider,  12  Hun,  675; 
Bidgley  v.  Johnson,  11  Barb.  627.)  If  the  will  be  regarded 
as  creating  a  mere  power  in  trust,  all  of  the  persons  in  whom 
it  is  vested  must  unite  in  its  execution.  (1  B.  S.  736,  §  112 ; 
Barber  v.  Gary,  11  N.  Y.  397,  401 ;  In  re  Van  Wyok,  1  Barb. 
Oh.  566.)  Under  the  common  law  even  as  to  executors,  as 
such,  the  same  rule  obtains  in  reference  to  real  estate.  (Co. 
Litt.  112b,  113a,  181b.)  Where  any  executor  shall  refuse  or 
neglect  to  qualify  and  act,  all  sales  made  by  those  who  do 
qualify  shall  be  equally  valid  as  if  the  other  executor  had 
joined  in  such  sale ;  and  every  estate  vested  in  executors  or 
trustees,  as  such,  shall  be  held  by  them  in  joint  tenancy,  so 
that  in  case  of  the  death  of  any  of  them  the  estate  or  power 
remains  intact  in  the  survivors.  (1  B.  S.  727,  §  44 ;  2  id.  109, 
§  55 ;  Sharp  v.  Bratt,  15  Wend.  610,  612.) 

Earl,  J.  In  January,  1879,  Henry  D.  Banney  died  in  the 
city  of  New  York,  leaving  a  last  will  and  testament,  in  which 
he  appointed  Lafayette  Banney  and  Thomas  Bussell  executors, 
who -were  also  to  act  as  trustees  in  the  execution  of  the  pro- 
visions of  the  will.  He  gave  and  devised  to  his  executors,  for 
the  uses  and  purposes  mentioned  in  his  will,  all  his  residuary 
estate,  and  directed  them  to  consolidate  it  into  a  safe  and  per- 
manent fund,  which  would  yield  a  regular  interest  or  income ; 
gave  them  power  to  sell  and  convey  real  estate,  loan  and  invest 
money  as  the  best  interests  of  his  estate  might  demand,  and 
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directed  that  the  entire  interest  or  income  thas  derived,  after 
paying  taxes,  repairs  to  houses,  and  all  necessary  expenses  and 
disbursements  connected  with  his  real  estate,  should  be  paid 
over  to  his  wife  for  her  support  through  life ;  and  after  the 
decease  of  his  wife,  he  directed  the  estate  to  be  distributed  as 
mentioned  in  the  will.  After  his  decease  the  will  was  ad- 
mitted to  probate,  and  letters  testamentary  were  iqpued  to  both 
of  the  executors,  and  they  qualified  and  entered  upon  the  dis- 
charge of  their  duties  under  the  will.  Among  the  lots  of  land 
left  by  the  testator  as  a  part  of  his  residuary  estate,  was  a  lot 
m  the  city  of  Kew  York,  with  a  house  thereon,  and  on  the 
10th  day  of  April  the  executor  Banney  entered  into  an  agree- 
ment in  writing  with  the  plaintiff  for  leasing  the  house  and  lot 
to  him  for  a  term  of  three  years  from  the  first  day  of  May, 
1879,  at  an  annual  rental  of  $1,200,  the  agreement  purporting 
to  be  between  the  two  executors  as  parties  of  the  first  part,  and 
the  plaintiff  as  party  of  the  second  part ;  and  it  contained  a  stipu- 
lation that  upon  payment  by  the  party  of  the  second  part  of  all 
claims  under  the  lease,  and  the  further  payment  of  the  sum  of 
$12,000,  the  parties  of  the  first  part  would  terminate  the  lease, 
and  convey  the  property  by  deed  to  the  party  of  the  second 
part ;  provided,  however,  that  such  purchase  should  be  per- 
fected within  two  years  from  the  date  of  the  agreement.  The 
agreement  was  signed  by  Banney  alone  as  executor,  and  by  the 
plaintiff.  The  other  executor,  Russell,  refused  to  execute  it, 
objecting  to  the  clause  giving  to  the  plaintiff  the  option  to 
purchase  within  two  years.  The  plaintiff  was  at  the  time  in- 
formed by  Banney  of  this  objection  and  refusal  on  the  part  of 
his  co^xectttor,  but  he  was  told  by  Banney  that  one  executor 
was  as  good  as  two.  'At  the  end  of  the  two  years  the  plaintiff 
claimed  to  have  exercised  his  option  to  purchase,  and  offered 
to  perform  on  his  part,  but  the  defendant  Bussell  refused  to 
execute  any  deed,  and  perform  the  agreement,  upon  tbe  ground 
that  he  was  not  bound  thereby.  Then  this  action  was  com- 
menced to  compel  the  specific  performance  of  the  agreement ; 
and  the  court  at  trial  term  dismissed  the  complaint  on  the 
ground  that  the  contract  was  not  binding  upon  both  executors, 
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and  that  both  could  not  be  compelled  to  join  in  the  con- 
veyance. 

Bj  the  terms  of  the  will  the  title  to  the  real  estate  left  by 
the  testator  was  vested  in  the  two  executors,  and  it  is  settled 
beyond  any  controversy  that  in  such  a  case  it  can  be  conveyed 
only  by  a  deed  executed  by  both.  Under  this  will  the  execu- 
tors had  a  discretion  to  exercise  as  to  the  time  when,  and  the 
terms  upon  which,  the  real  estate  should  be  sold,  and  the  par- 
ties interested  as  beneficiaries  in  the  estate  had  the  right  to  the 
exercise  of  the  discretion  by  both  executors.  One  could  not 
convey  without  the  other,  or  enter  into  any  agreement  to  con- 
vey which  would  be  binding  upon  the  other.  {Brennan  v. 
WHlem,  71  N.  Y.  502 ;  Berger  v.  Duff,  4  Johns.  Ch.  368.) 
Here  it  is  proved  by  uncontradicted  evidence,  and  found  by 
the  trial  court,  that  Russell  did  not  assent  to  the  clause  in  the 
agreement  giving  the  plainti£E  the  option  to  purchase,  and  the 
plaintiff  was  informed  of  that  fact,  and  Russell  never  there- 
after ratified  the  agreement,  but  uniformly  objected  to  that 
clause  whenever  it  was  called  to  his  attention.  If  the  property 
agreed  to  be  sold  had  been  strictly  personal,  the  rule  would  be 
otherwise,  because  one  executor,  or  one  trustee,  may  dispose  of 
personal  property  to  a  hona  fide  purchaser  without  the  consent 
of  the  other.  This  lot  was  not,  for  the  purpose  now  in  liand, 
pei'sonal  estate,  within  the  principles  laid  down  in  Bogert  v. 
JSerteU  (4  Hill,  492)  and  other  cases.  There  may  have  been  a 
conversion  of  this  real  estate  into  personalty  for  many  pur- 
poses, but  not  for  all  purposes.  It  physically  remained  real 
estate,  taxable  as  such^  controllable  as  such,  and  it  could  only 
be  conveyed  as  such.  And  the  rules  of  law  generally  applicable 
to  real  estate  remained  applicable  to  this.' 

No  case  was  made  upon  the  proofs  for  damages  against 
Ranney  for  a  failure  to  convey  in  pursuance  of  the  agreement 
executed  by  him ;  and  it  does  not  appear  that  any  claim  upon 
the  trial  was  made  that  relief  should  be  awarded  to  the  plaintiflE 
by  way  of  damages. 

On  the  whole,  therefore,  we  are  of  the  opinion  that  this  case 
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was    properly  dispoeed    of,   and    the  judgment    should   be 
affirmed. 

All  concur. 

Judgment  affirmed. 


Jeanib  De  F.  K.  Babboub,  an  Infant  by  Guardian,  etc..  Ap- 
pellant, V.  BoBEST  W.  Dr  Fokebt  et  al.,  as  Executors,  etc.. 
Respondents. 

The  win  of  W.  gave  a  portion  of  his  residaaij  estate  to  his  ezecntors,  in 
trust,  to  receive  and  apply  the  income  to  the  use  of  plaintiff  daring  life. 
By  a  codicil  the  executors  were  directed,  if  in  their  judgment  the  whole 
of  the  income  was  not  needed  for  plaintiff's  support,  to  retain  and  Invest 
the  residue  during  her  minority,  the  accumulations  to  be  considered  and 
treated  as  part  of  the  principal.  Hdd^  that  the  direction  for  accumula- 
tion was  void  (1  R.  S.  726»  g§  37,  88 ;  id.  773,  g  3);  and  that  plaintiff  was 
entitled  to  the  whole  income. 

Barbour  v.  DeFarest  (20  Hun,  tJ15),  reversed. 

(Argued  January  18, 1884 ;  decided  February  8, 1884.) 

Appeal  from  jhdgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  March  28,  1883,  which  affirmed  a  judgment  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below,  28  Hun,  615.) 

This  action  was  brought  to  obtain  a  judicial  construction  of 
certain  provisions  in  the  will  of  Burr  Wakeman,  deceased, 
and  in  a  codicil  thereto. 

The  provisions  in  question  as  well  as  the  material  facts  are 
set  forth  in  the  opinion. 

Frederick  H.  Mem  for  appellant.  The  accumulations  of 
income  provided  for  are  expressly  prohibited  by  the  statute. 
{Manice  v.  Manice^  43  N.  Y.  803,  381 ;  Hawley  v.  Ja^nes^  5 
Paige,  318,  481;  16  Wend.  61,  210;  Boyntan  v.  Hiryt^  1 
Denio,  63,  58 ;  Lang  v.  Rophe^  5  Sandf.  363,  371 ;  In  re  Dor 
msofiy  6  Paige,  139 ;  Harris  v.  Clark,  3  Sold.  242,  258 ;  Pray 
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V.  Hegemaai^  92  K.  Y.  508.)  It  makes  no  difference  that  the 
direction  for  aocamalation  may  be  contingent  merely.  {KxU 
pafrick  v.  Johnson^  15  N.  Y.  322.)  The  accumulation  being 
directed  for  a  prohibited  purpose  the  direction  to  accumulate 
is,  by  force  of  statute,  invalidated.  (  WiUiama  v.  WUlianUy  8 
N.  Y.  538 ;  £oUon  v.  Jaoksy  6  Kob.  166 ;  Lang  v.  jRopkej  5 
Sandf.  363;  Pray  v.  Hegerrum,  92  N.  Y.  608.) 

^Senry  W,  De  Forest  for  respondents.  The  possibility  of 
the  appellant's  death  before  majority  does  not  render  her  in- 
terest such  as  to  make  the  trust  invalid.  {Manice  v.  Manice^ 
43  N.  Y.  380;  BoUon  v.  Jacks,  6  Rob.  166,  229.)  The  ap- 
pellant's interest  was  vested  on  the  death  of  Mr.  Wake- 
man.  (2  Redf.  on  Wills  [2d  ed.],  249,  250,  note  123.) 
The  interest  of  the  infant  on  arriving  at  majority  is  sufficient 
to  sustain  the  trust.  {Mesercle  v.  Meserole,  3  T.  &  C.  192 ; 
1  Hun,  66.)  A  single  trust  created  for  two  purposes,  one  law- 
ful and  the  other  unlawful,  is  good  for  the  lawful,  though  void 
for  the  unlawful  one.  {Harrison  v.  Harrison,  36  N.  Y.  543 ; 
Savage  v.  Bumham,  17  id.  561;  Lang  r.  JSqpie,  5  Sandf. 
371.) 

Earl,  J.  Burr  Wakeman  died  in  July,  1879,  leaving  a  last 
will  and  testament,  in  which  he  gave  and  devised  a  portion  of 
his  residuary  estate,  consisting  of  real  and  personal  property,  to 
his  executors  in  trust,  to  receive  and  apply  the  income  thereof 
to  the  use  of  his  great  granddaughter,  the  plaintiff,  then  an 
infant,  during  her  life ;  and  after  her  death  to  pay  and  trans- 
fer the  principal  to  her  children;  and  if  she  died  without 
leaving  any  child,  then  to  other  persons  as  mentioned  in  the 
will.  By  a  codicil  subsequently  executed  he  directed  that  so 
much  of  the  income  of  the  share  thus  put  in  trust  for  the  bene- 
fit of  his  great  granddaughter  as  should  not  be  needed,  in  the 
judgment  of  his  executors,  for  her  support,  should  be  retained 
and  invested  by  them  during  her  minority,  and  any  accumu- 
lation of  income  should  be  treated  and  dealt  with  as  part  and 
parcel  of  the  principal  of  such  share.      The  will  and  codicil 
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were  admitted  to  probate^  and  the  executors  qualified  and  took 
upon  themselves  the  truet.  It  turned  out  that  the  income  wag 
more  than  in  their  judgment  was  needed  for  plaintiffs  support, 
and  the  claim  is  made  on  her  behalf,  that  the  direction  for  the 
accumulation  of  sach  income  is  invalid,  while  the  ezecut<Mra 
claim  that  it  is  valid.  This  action  was  commenced  for  tlie 
construction  of  the  will  and  codicil,  so  far  as  thej  relate  to  the 
plaintiff.  At  the  trial  term  it  was  held  that  the  direction  for 
the  accumulation  of  the  income  was  invalid,  but  that  it  was 
invalid  only  so  far  as  it  required  the  accumulated  income  to  be 
added  to  the  principal :  and  the  court  held  that  the  surplus 
income  could  be  accumulated  for  the  benefit  of  the  minor 
during  her  minority,  the  accumulation  at  all  times  to  belong  to 
her,  and  to  be  paid  to  her  upon  her  reaehing  her  majority.  Upon 
appeal  to  the  General  Term,  it  was  there  held,  reversing  the 
judgment  of  the  Special  Term,  that  the  direction  ior  accumu- 
lation contained  in  the  codicil  was  valid,  and  from  the  de- 
cision of  the  General  Term  the  plaintiff  appealed  to  this  court. 
The  matter  for  our  determination  depends  upon  the  con- 
struction of  the  provisions  of  the  Bevised  Statutes  in  reference 
to  the  accumulation  of  the  rents  and  profits  of  lands  and  the 
income  of  personal  property.  (1  R.  S.  726,  §§  37;  38 ;  id.  773, 
§  3.)  By  the  thirty-seventh  section  cited  an  accumulation  of 
the  rents  and  profits  of  land  for  the  benefit  of  one  or  more 
persons  may  be  directed  by  will  or  deed  for  the  benefit  of 
minors  in  being  when  the  accumulation  commences,  and  to 
terminate  with  their  minority,  subject  to  the  proviso  in  the 
second  subdivision  of  the  section,  that  when  the  accumulation 
is  directed  to  commence  at  any  time  subsequent  to  the  creation 
of  the  estate,  it  shall  commence  within  the  time  permitted  by 
the  statute  for  the  vesting  of  future  estates.  By  the  thirty- 
eighth  section  all  directions  for  the  accumulation  of  the  rents 
and  profits  of  real  estate,  except  as  allowed  by  tlie  prior  section, 
are  declared  to.  be  void.  The  statute  regulating  the  accumula- 
tion of  the  income  of  personal  property  is  substantially  the 
same  as  that  relating  to  the  accumulation  of  the  rents  and 
profits  of  land. 
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The  qaestion  is  whether  the  accumulAtion  directed  by  the 
codicil  of  this  will  was  for  the  benefit  of  the  plaintiff,  a  minor, 
within  the  meaning  of  these  provisions.  If  it  was  not,  then  it 
was  invalid.  The  case  of  Pray  v.  Hegeman  (92  N.  T.  508) 
is  an  anthority  controlling  the  decision  of  this  case.  There  a 
certain  specified  portion  of  the  income  of  property  was  required 
to  be  applied  by  execntors  to  the  support  and  education  of  a 
minor,  and  the  balance  of  the  income  was  to  be  added  to  the 
share  producing  the  income  and  accumulated,  as  principal, 
until  the  minor  arrived  at  the  age  of  twenty-one  years,  after 
which  period  the  whole  of  the  income  was  to  be  applied  to 
that  child  for  life,  and  upon  the  death  of  the  child  was  to  go 
to  other  persons.  In  that  case  it  was  held  that,  under  the  pro- 
visions of  law  referred  to,  the  accumulation  was  to  be  for  the 
benefit  of  the  minor  solely  and  during  his  minorijky,  and  that 
a  direction  for  accumulation  during  a  minority,  accompanied 
with  a  gift  of  the  income  of  the  accumulated  fund  after  the 
expiration  of  the  minority,  to  the  minor  for  life,  and  of  the 
principal,  upon  his  death,  to  other  persons,  is  void.  That  case 
is  not  distinguishable  from  this  from  the  fact  that  only  a  spe- 
cified portion  of  the  income  was  to  be  paid  to  the  minor  dur- 
ing his  minority,  and  that  the  undefined  balance  was*  to  be 
accumulated.  Here  the  direction  to  accumulate  applies  to  so 
much  of  the  income, as  in  the  judgment  of  the  executors 
shonld  not  be  needed  for  her  support.  The  balance  above 
that  sum  was  to  be  accumulated  and  become  a  part  of  the  prin- 
cipal, and  when  it  thus  became  a  part  of  the  principal  it  could 
never  again  be  taken  therefrom  and  applied  to  her  support  as 
an  infant.  After  it  was  once  accumulated  and  added  to  the 
principal  it  was  no  longer  solely  for  her  benefit,  but  for  the 
benefit  as  well  of  the  persons  who  should  succeed  to  the  prin- 
cipal after  her  death.  It  was  further  decided  in  the  case  re- 
ferred to,  that  in  such  a  case  the  direction  to  accumulate  must 
be  stricken  from  the  will  so  as  to  leave  the  incofne  to  go  im- 
mediately to  the  party  entitled  to  tho  life  estate.  The  rtoult 
by  applying  the  principles  of  that  case  to  this  is  that,  the 
plaintiff  is  entitled  to  a  judgment  declaring  tho  direction  to 
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accumulate,  contained  in  the  codicil  of  this  will,  to  be  void, 
and  that  she  is  entitled  to  the  wliole  income  of  the  share  put 
in  trust  for  her. 

The  judgment  of  the  General  Term  should,  therefore,  be 
reversed,  and  that  of  the  Special  Term  modified  according  to 
this  decision,  and  costs  of  both  parties  shonld  be  paid  out  of 
the  estate  of  the  testator. 

All  concur. 

Judgment  accordingly. 


Walter  P.  Tillman,  in  his  own  right  and  as  surviving  Execu-  ^     ^\ 

tor,  V.  Ellen  Augusta  Davis  et  al.,  Appellants,  Grace  E.        

Bird  et  al.,  Respondents. 

The  word  "heirs/'  when  applied  to  the  succession  of  personal  estate,  means 
*'  next  of  kin ; "  the  latter  term  refers  to  relativ^es  by  blood,  and  does  not 
include  a  widow. 

The  will  of  Q.  gave  her  residuary  estate  to  her  executors,  in  trust,  with 
power  to  receive  the  rents  and  profits  of  the  real  estate,  and  to  sell  the 
same  when  and  in  such  manner  as  in  their  discretion  might  seem  expe- 
dient; also  to  convert  and  collect  the  personalty,  to  invest  the  pro. 
ceeds  of  both,  and,  after  setting  apart  out  of  the  estate  or  the  proceeds 
a  sum  specified,  to  receive  the  rents  and  income  of  the  remainder,  and 
apply  the  same  to  the  use  of  the  testator's  husband  during  life.  After 
his  decease,  and  after  the  deduction  of  certain  legacies  given  out  of  the 
fund,  she  directed  the  residue  to  be  divided  into  certain  shares  or  parts, 
each  of  which  she  gave  to  a  beneficiary  named,  one  part  being  given  to 
D.,  who  resided  in  Illinois;  the  clause  closed  thus,  "the  heirs  of  any  or 
either  of  the  foregoing  persons  who  may  die  before  my  said  husband  to 
take  the  share  which  the  person  or  persons  so  dying  would  have  taken 
if  living."  D.  died  in  the  life -time  of  the  husband,  leaving  a  widow,  but 
no  children ;  he  left  a  will,  wherein  he  gave  to  his  wife  all  his  interest 
under  the  will  of  G. ;  the  husband  of  the  latter  thereafter  died  intestate. 
By  the  laws  of  Illinois,  in  case  D.  had  died  intestate  his  widow  would 
have  been  entitled  to  all  of  his  personal  estate.  In  an  action  to  deter- 
mine, among  other  things,  the  interests  of  the  parties  under  the  will  of 
G.,  field,  that  by  the  terms  of  the  will  all  of  the  real  estate  of  the  tes- 
tatrix was,  upon  the  death  of  her  husband,  to  be  converted  into  money 
for  the  purpose  of  distribution,  and  hence  the  whole  estate  at  that  time 
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was  to  be  considered  as  personalty ;  that  the  interest,  however,  of  D. 
therein  terminated  upon  his  death,  and  his  heirs  were  entitled  to  take  by 
sabstitution ;  that,  therefore,  D.  could  and  did  convey  nothing  by  his 
will ;  that  the  word  "  heir  '*  referred  only  to  relatives  by  blood,  and  did 
not  include  the  widow  of  D. ;  and  that,  therefore,  she  was  not  entitled  to 
any  portion. 
The  authorities  in  this  State  de6ning  the  words  "  heirs  '*  and  **  next  of  kin  " 
collated ;  and  the  English  authorities  and  those  of  the  other  States,  hold- 
ing that  those  words  included  a  widow,  cited,  and  their  doctrine  disap- 
proved . 

(Argued  January  22,  1884 ;  decided  February  8, 1884.) 

Appeal  by  defendants  Ellen  A.  Davis,  the  widow,  and  the 
executors  of  William  N.  Davis,  deceased,  from  a  judgment  of 
a  Special  Term  of  the  Supreme  Court,  in  the  first  judicial  de- 
partment, entered  upon  the  report  of  a  referee,  a  reference 
having  been  ordered  by  an  interlocutory  judgment,  which,  so 
far  as  appealed  from,  was  afl5rmed  by  the  General  Term  of 
said  department,  by  order  made  February  2,  1883 ;  also  ap- 
peal from  the  order  aflSrming  said  interlocutory  judgment. 

This  action  was  brought  by  plaintiff  individually  and  a^  sur- 
viving executor  of  the  will  of  Julia  Augusta  Gentil,  deceased, 
for  a  settlement  of  his  accounts  as  executor  and  trustee,  a  de- 
termination of  the  rights  and  interests  of  the  parties  under 
said  will,  and  directions  as  to  the  distribution  of  the  fund  in 
his  hands. 

The  provisions  of  the  will  so  far  as  material,  and  the  facts 
so  far  as  pertinent  thereto,  are  set  forth  in  the  opinion. 

Duncan  Smith  for  appellants.  William  N.  Davis  took, 
under  the  will  of  Mrs.  Gentil,  a  vested  and  absolute  estate, 
which,  under  his  will,  passed  to  his  widow,  subject  to  the  life 
estate  of  Theodore  Gentil.  (2  R.  S.  723,  §  13 ;  3  id.  [7th  ed.] 
2256,  tit.  4,  §  2;  EveriU  v.  BveriUy  29  N.  Y.  39,  75 ;  Zoder 
V.  Hatfield,  71  id.  92,  98;  1  Jarman  on  Wills,  760, 761 ;  1  Roper 
on  Legacies,  83,  584,  603  ;  2  Jarman  on  Wills,  742,  rule  12  ; 
ThonihiU  v.  Hall,  2  C.  &  F.  H.  of  L.  22 ;  Kiv&r  v.  OldfisTd, 
4  DeG.  &  J.  30;  Roseboom  v.  Rosebomh,  81  N.  T.  356; 
Campbell  v.  Beaumont,  91  id.  464 ;  Norris  v.  Beyea,  3  Kern. 
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273 ;  Ty8(m  v.  Blake,  22  N.  Y.  558 ;  Bundy  v.  Bundy,  38  id. 
410 ;  Taggart  v.  Murray,  53  id.  233 ,  Hoppock  v.  Tucker, 
59  id.  202 ;  2  Jarman  on  Wills,  734,  rule  18 ;  1  Redfield  on 
Wills,  431,  451.)  Under  the  provisions  of  the  will,  upon  the 
established  principles  of  equitable  conversion,  the  whole  of 
the  remainder  of  Mrs.  Gentil's  estate  subject  to  division  upon 
the  death  of  Theodore  Gentil,  the  life  tenant,  is  to  be  consid- 
ered and  treated  as  personal  property.  {Phelpif  jExeotUars  v. 
Pond,  23  N.  Y.  69 ;  Stagg  v.  Jackson,  1  Comst.  206.)  A 
gift,  by  willj  of  personal  property  to  the  "  heirs  "  of  any  per- 
son in  the  event  of  his  death  is  a  gift  to  those  who,  if  such 
person  died  intestate,  would  succeed  to  his  personal  property 
according  to  law,. unless  the  "  heir  at  law  "  is  the  person  "  desig- 
nated "  in  the  will  to  take  the  personal  property.  {HoUoway 
V.  HcUoway,  6  Ves.  399 ;  Vavao  v.  Henderson,  1  J.  &  W. 
388  n. ;  Sittings  v.  McDermott,  2  M.  &  K.  69 ;  Jacobs  v. 
Jacobs,  16  Beav.  557 ;  Lov)  v.  Smith,  2  Jur.  [N.  S.]  part  1, 
p.  M4:;'Doody  v.  Biggins,  2  K.  &  J.  729;  In  re  Poster's 
Trust,  4  id.  188 ;  In  re  Philp's  Will,  L.  K,  7  Eq.  Cas.  151 ; 
Fiftiason  v.  Tatloek,  9  id.  258;  In  re  Steevens*  Tribst, 
15  id.  110;  Wingfield  v.  Wingfield,  L.  R,  9  Ch.  Div. 
000 ;  Groom  v.  Herring,  4  Hawks,  393 ;  Freeman  v. 
Knight,  2  Ired.  Eq.  72;  Eddings  v.  Long,  10  Ala.  203; 
Corhit  V.  Corhit,  1  Jones'  Eq.  114  ;  Soudder  v.  Van  Arsdale, 
2  Beasley,  109 ;  Houghton  v.  Kendall,  7  Allen,  72,  77 ;  Sweet 
V.  DutUm,  109  Mass.  599  ;  De  Beauvoir  v.  De  Beauvoir,  3 
H.  L.  Cases,  524 ;  In  re  Foots,  1  D.  &  S.  228  ;  Clark  v.  Cor- 
dis, 4  Allen,  466,  480;  Lorenz  v.  Tlwmdike,  5  id.  257.) 
Under  the  clause  in  question,  the  "  heirs  at  law  "  of  Wm.  N. 
Davis  do  not  take  as  ^^personm  designatm.^^  {Hamilton  v. 
MiUs,  29  Beav.  193.)  Where,  as  in  the  present  case,  there  is 
an  equitable  conversion  into  personalty,  of  which  the  bulk  of 
the  estate  consisted  of  that  portion  which  was  realty,  the  gift 
is  to  be  considered  a  gift  of  personalty.  {Herrick  v.  Franklin, 
L.  R.,  6  Eq.  593 ;  Savage  v.  Bumham,  17  N.  Y.  569.)  The 
rule  of  interpretation  contended  for  applies,  even  where  the 
only  indication  in  the  will  that  the  testator  intended  the  dis- 
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tributees  under  the  statute  to  take  is  afforded  by  the  use  of  the 
word  "  heirs "  in  the  gift  of  the  personalty.  {Houghion  v. 
E&ndaU,  7  Allen,  72,  77 ;  Sweet  r.  DuUoUy  109  Mass.  699  ; 
OorhUv.  CorbUj  1  Jones'  Eq.  114 ;  Scndder  v.  Vcm  ArsdcUe^  2 
Beasley,  109;  Zoomisv.  White,  16  K.  Y.  W'kly  Dig.  407.) 
The  rale  that  the  property  is  to  go  to  the  distribatees  nnder 
the  statute  is  the  reasonable  one  in  accordance  with  the  inten- 
tion of  the  testator  in  such  a  case.  {JRawson  v.  JBrnosariy  52 
m.  62.)  If  the  statute  of  distribution  of  New  York,  the  place 
of  domicile  of  Mrs.  Gentil,  is  to  control,  Mrs.  Davis  is  entitled 
to  a  moiety  of  the  William  N.  Davis  share,  and  to  $2,000  in 
addition.    (3  R.  S.  L6th  ed.]  104,  §  90  [76],  subd.  3.) 

John  Clmtoii  Gray  for  respondents.  Whether  William  N. 
Davis  took  a  vested  interest  in  his  share,  or  whether  his 
interest  therein  was  contingent  upon  his  surviving  the'husband 
of  testatrix,  upon  the  death  of  said  husband,  other  persons 
took  as  substituted  legatees  in  the  place  of  Davis,  to-wit, 
those  peraons  who  answered  the  description  of  "heirs"  of 
William  N.  Davis.  {Drake  v.  PeU,  3  Edw.  Ch.  261,  268; 
WiUia/m8  v.  Peabody^  8  Hun,  272 ;  Adams  v.  Beek-mam,,  1 
Paige,  632 ;  1  Eoper  on  Legacies,  396 ;  Williamson  v.  Field,  2 
Sandf.  Ch.  586 ;  R.  S.,  part  2,  chap.  1,  tit.  2,  art.  1,  §  13 ;  De 
Peyster  v.  Clendening,  8  Paige,  295j  307  ;  Lawrence  v.  Bay- 
ard, 7  id.  70 ;  Moore  v.  Lyons,  25  Wend.  144 ;  Nodine  v. 
Greenfield,  7  Paige,  548  ;  Handin  v.  Osgood,  1  Redf .  410 ; 
Doe  V.  Martin,  4  T.  R.  39 ;  Sta/nley  v.  Stanley,  16  Ves.  491 ; 
Asbrey  v.  Bury,  1  B.  &  B.  53 ;  Driver  v.  Driver,  6  Price, 
41 ;  Carver  v.  Jackson,  evs  dem.  Astor^  4  Peters,  190.)  The 
word  "heirs"  is  not  necessary  in  this  State  to  create  or  convey 
an  estate  in  fee,  nor  does  its  use  distinguish  a  fee-simple  ab- 
solute from  a  defeasible  fee  or  a  conditional  fee.  The  distinc- 
tion must  be  made  and  sought  in  words  of  defeasance  or  of 
condition.  (1  R.  S.  749  ;  2  R.  S.  [Banks'  6th  ed.]  1130,  §  1; 
id.  722 ;  id.  1100,  §  2.)  The  widow  of  William  N.  Davis  can  take 
nothing  if  the  persons  who  answer  the  description  of  heirs  of 
Davis  are  the  persons  entitled  to  take  under  the   will  as 
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Bubstitnted  legatees.  (2  Sandf.  Ch.  586 ;  2  Redf.  on  Wills, 
653;  Wrig/U  v.  Methodist  Episcopal  Churchy  Hoflf.  Ch. 
202;  Slosson  v.  Lynch,  43  Barb.  147;  Drake  v.  PeUy  8 
£dw.  Ch.  266,  270;  HamUn  v.  Osgood,  1  Eedf.  410.) 
Where  a  bequest  is  left  to  a  man's  next  of  kin,  relations 
or  descendants,  to  be  divided  among  them  as  if  he  had  died 
intestate,  his  widow  is  not  included  and  can  take  no  part 
in  the  distribution  of  it.  {Slosson  v.  Lynch,  43  Barb.  147 ; 
Green  v.  Howard,  1  Bro.  29 ;  WaU  v.  Watt,  3  Ves.  244 ; 
Oarrick  v.  Lord  Camden,  14  id.  381,  382;  Bailey  v.  Wright, 
18  id.  49;  TFi&on  v.  i^Va^i^,  2  Humph.  30 ;  Wright  v.  M.E. 
Church,  Hoff.  Ch.  212,  213  ;  Mv/rdock  v.  Ward,  67  N.  Y.  387- 
890  ;  Cmhman  v.  Horton,  59  id.  149, 152.)  The  testatrix  will 
be  presumed  to  have  known  that  the  laws  of  New  York  would 
be  applied  in  interpreting  her  will,  and  that  those  laws  excluded 
the  widow  in  case  of  a  bequest  of  personal  property  to  a  man's 
"  heirs."  {Richards  v.  MiMer,  62  111.  417 ;  1  Jarman  on  Wills, 
1, 2 ;  2  Greenl.  Ev.,  §  671  ;  Story  on  Conflict  of  Laws,  §  479  e ; 
Chawberlaim,  v.  Chamherlain,  43  N.  Y.  424,  433  ;  Holmes  v. 
Remsen,  4  Johns.  460 ;  Yroom  v.  Van  Horn,  10  Paige,  549  ; 
Parsons  v.  Lymam,,  20  N".  Y.  103,  112;  White  v.  Howard, 
56 'id.  144,  159;  Hawley  v.  James,  7  Paige,  213;  Mills  v. 
Fogd,  4  Edw.  Ch.  559;  St&warfs  Will,  11  Paige,  398.)  This 
is  a  case  which  calls  for  the  authoritative  application  of  the 
maxim  stare  decisis.  {Curtis  v.  Leavitt^  15  N.  Y.  9,  247; 
Leavitt  v.  Blatchford,  17  id.  521,  543 ;  Van  Winkle  v.  Con- 
sta/ntifie,  10  id.  422;  Baker  v.  Lor^lard,  4  Comst.  257  ;  Wilkes 
v.  Lyon,  2  Cow.  394 ;  Ohio  v.  Debolt,  16  How.  [U.  S.]  416- 
432.) 

Earl,  J.  Julia  A.  Gentil,  a  resident  of  New  York,  died  Jan- 
uary 26,  1874,  leaving  a  last  will  and  testament,  in  which,  after 
directing  her  debts  and  funeral  expenses  to  be  paid  by  her 
executors,  and  after  giving  and  bequeathing  to  her  friend, 
Walter  P.  Tillman,  one  of  her  executors,  the  sum  of  $5,000,  she 
gave,  devised  and  bequeathed  all  the  residue  of  her  estate,  real 
and  personal,  to  her  executors  in  trust  for  the  uses  and  purposes 
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expressed  in  her  will,  and  she  authorized  and  empowered  them 
to  take  possession  of  all  her  real  estate,  and  to  collect  and  re- 
)/  ceive  the  rents  and  profits  thereof,  and  to  sell  and  dispose  of 
all  or  any  part  thereof,  at  such  time  or  times,  and  in  such 
manner  as  to  them,  in  their  discretion,  might  seem  expedient 
and  proper;  and  to  execute  and  deliver  deeds  to  the  purchasers, 
and  also  to  convert  or  collect  her  personal  estate;  and  to  invest 
and  keep  invested  the  proceeds  of  her  real  and  personal  estate, 
in  such  manner  as  to  them  might  seem  most  judicious ;  and 
to  collect  and  receive  the  income  thereof.  Then  she  directed 
them  to  set  apart  out  of  her  real  and  personal  estate,  or  of  the 
proceeds  thereof,  the  sum  of  $10,000,  to  receive  the  rents  and 
income  of  that  sum  and  apply  the  same  to  the  sole  and  separate 
use  during  life  of  her  aunt,  Anna  B.  Davis,  and  at  her  death 
she  gave  the  sum  thus  set  apart  to  persons  named  in  her  will. 
In  the  sixth  clause  she  willed  and  directed  her  executors  to 
collect  and  receive  the  rents  and  income  of  all  the  remainder 
of  her  estate,  and  to  apply  the  same  to  the  sole  use  of  her  hus- 
band, Theodore  Gentil,  during  his  life.  By  the  seventh  clause 
of  her  will,  from  and  after  the  decease  of  her  husband,  she  gave 
various  legacies  therein  named.  The  eighth  clause  of  her  will 
is  as  follows :  "  I  will  and  direct  that  all  the  remainder  of  my 
estate  so  set  apart  for  the  use  of  my  said  husband  during  his 
life,  immediately  after  his  decease,  fii'st  deducting  therefrom 
the  legacies  bequeathed  by  the  last  preceding  clause  of  this 
will,  shall  be  divided  into  two  equal  parts  as  near  as  may  be, 
and  that  then  one  of  said  shares  or  equal  parts  shall  again  be 
subdivided  into  seven  equal  shares  or  parts,  and  I  give,  devise 
and  bequeath  one  of  said  seven  equal  parts  of  one  of  the  said 
two  equal  parts  to  each  of  the  following  persons  and  tlieir  heirs, 
viz. :  to  Eugenia  Newman,  of  PJiiladclphia,  one  part ;  to  Charles 
Mifflin,  of  Boston,  one  part ;  to  Sophia  Gardiner,  widow  of  the 
late  Edward  Gardiner,  of  Boston,  one  part ;  to  Matilda  Van 
Buren,  the  wife  of  Thomas  Van  Buren,  of  Chicago,  one 
part ;  to  Elizabeth  D.  Tillman,  of  Troy,  one  part ;  to 
William  'N,  Davis,  of  Illinois,  one  part,  and  to  the  children 
of  William  A.  Bird,  of  Black  Kock,  in  the  State  of  New  York, 
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one  part,  the  heirs  of  any  or  either  of  the  foregoing  persons 
who  may  die  before  my  said  husband  to  take  the  share  which 
the  person  or  persons  so  dying  would  have  taken  if  living." 
By  the  ninth  clause  of  her  will  she  directed  that  the  other  of 
the  two  equal  parts  of  the  remainder  of  her  real  estate  should 
again  be  subdivided  into  two  equal  parts,  each  part  being  equal 
to  one-fourth  of  the  whole  remainder  of  her  estate ;  and  she 
gave  one  of  such  parts  to  three  persons  named,  to  be  divided 
between  them  equally ;  the  heirs  of  any  or  either  of  them  who 
might  die  before  her  husband,  to  take  the  share  which  the 
person  or  persons  so  dying  would  have  taken  if  living.  In  the 
tenth  clause  she  gave  the  other  of  said  last-named  parts  to  five 
persons  named,  to  be  divided  equally  between  them,  share  and 
share  alike,  the  heirs  of  any  or  either  of  them  who  might  die 
before  her  husband  to  take  the  share  which  the  person  or  per- 
sons so  dying  would  have  taken  if  living.  She  appointed  her 
husband  and  the  plaintiff  Tillman  executors  of  her  will.  Her 
husband  survived  her,  and  died  April  6, 1880,  intestate  and  leav- 
ing no  known  heirs.  William  N.  Davis  died  in  1878,  in  the 
life-time  of  the  husband,  in  the  State  of  Illinois.  He  left  a 
widow,  the  defendant,  Ellen  A.  Davis,  but  no  children  or 
parents.  His  nearest  blood  relatives  were  the  respondents, 
Grace  E.  Bird,  and  others.  He  left  a  will  wherein  he  devised 
to  his  wife  all  his  interest  in  the  property  bequeathed  to  him 
in  the  will  of  the  testatrix.  By  the  laws  of  the  State  of  Illinois 
Davis  dying  intestate  his  widow  was  entitled  to  the  whole  of 
his  personal  estate ;  and  upon  the  trial  of  this  action  it  was  the 
contention  of  Mrs.  Davis  that  she  took  the  part  bequeathed  to 
her  husband,  either  under  his  will,  or  as  his  heir  under  the  will 
of  the  testatrix  ;  and  on  the  part  of  the  Bird  defendants,  the 
contention  was  that  they  took  that  part  as  the  heirs  of  Davis 
under  the  will  of  the  testatrix.  The  latter  contention  was 
upheld  by  the  Supreme  Court,  and  whetFier  or  not  that  was 
right  is  the  sole  question  for  our  determination  upon  this 
appeal. 

It  is  quite  clear,  as  contended  by  the  learned  counsel  for  the 
appellant,  and  as  was  held  by  the  Supreme  Court,  that  at  the 
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termination  of  the  life  estate  of  the  husband  of  the  testatrix, 
all  her  real  estate  was  to  be  converted  into  money  for  the  pur- 
pose of  distribution,  according  to  the  terms  of  the  will,  and 
hence  that  the  whole  estate  at  that  time  is,  for  the  purpose  of 
construing  this  will  and  giving  effect  to  its  provisions,  to  be 
treated  as  personalty. 

It  matters  not  whether  the  interest  taken  by  Davis  nnder 
the  eighth  clause  of  the  will  was  a  vested  or  contingent  interest. 
"Whatever  it  was,  it  was  to  be  terminated  by  his  death,  in  case 
he  died  before  the  husband  of  the  testatrix.  In  that  event  it  is 
quite  clear  that  his  heirs  were  to  take  by  substitution  in  his 
place  under  the  will  of  the  testatrix.  They  were  to  take,  not 
ajs  heirs  from  him,  but  as  heirs  under  the  will.  It  is  undoubt- 
edly the  rule  laid  doVn  in  many  cases,  that  where  a  gift  is  made 
to  a  person,  in  absolute  terms,  as  here,  to  him  and  his  heirs,  the 
estate  thus  given  will  not  be  held  to  be  cut  down  or  destroyed  by 
a  subsequent  clause  or  provision  in  the  will,  unless  the  inten- 
tion of  the  testator  to  do  so  is  clearly  manifested  by  the  lan- 
guage used.  Here  the  intention  is  clear.  There  can  be  no 
mistake  about  it.  The  testatrix  intended,  in  case  of  the  death 
of  either  of  the  legatees  mentioned  in  the  eighth,  ninth  and 
tenth  clauses  of  her  will,  before  her  husband,  that  the  heirs 
of  the  person  so  dying  should  take  by  substitution  under  the 
will.  Hence  it  follows  that  Davis  could  convey  nothing  to  his 
wife  by  the  will  which  he  executed,  and  that  her  only  claim  can 
be  to  take  as  the  heir  of  her  husband  under  the  will  of  the  tes- 
tator. Thus  we  are  brought  to  the  main  question  in  this  case, 
which  is,  the  meaning  of  the  word  *'  heirs  "  as  used  in  the  eighth 
section,  and  also  in  the  ninth  and  tenth  sections  of  this  will. 

The  primary  meaning  in  the  law  of  the  word  "heirs"  is  the 
persons  related  to  one  by  blood,  who  would  take  his  real  estate 
if  he  died  intestate,  and  the  word  embraces  no  one  not  thus 
related.  It  is  not  strictly  proper  to  designate  persons  who  suc- 
ceed to  the  personal  estate  of  an  intestate.  The  proper  primary 
signification  of  the  words  "next  of  kin"  is  those  related  by 
blood,  who  take  personal  estate  of  one  who  dies  intestate,  and 
they  bear  the  same  relation  to  personal  estate  as  the  word 
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"  heirs  "  does  to  real  estate.  The  words  "  heirs  "  and  "  next  of 
kin"  would  not  ordiuarily  be  used  by  any  testatator  to  desig- 
nate persons  who  were  not  related  to  him  by  blood.  In  this 
ease,  if  the  testatrix  had  intended  that  the  widow  of  Davis 
should  take  by  substitution  in  his  place  the  whole  or  any  part 
of  the  legacy  given  to  him^  it  is  presumable  that  her  name 
would  have  been  mentioned.  Or  if  it  had  been  intended  by 
the  testatrix  that  those  persons  should  succeed  to  the  shares 
mentioned  in  the  eighth,  nintli  and  tenth  clauses  of  the  will,  who 
were  entitled  to  take  nnder  statutes  of  distribution,  she  would 
not  have  nsed  the  word  "  heirs,"  but  would  have  designated 
them  as  the  person  entitled  by  law  to  take  the  personal  property 
In  such  eases.  It  is  presumable  that  she  was  attached  to  the 
legatees  named  in  those  clauses  by  ties  of  affection  or  of  blood, 
and  hence  that  she  desired  that  the  persons  of  the  same  blood, 
who  might  also  be  relatives  of  her  blood,  should  succeed  to  the 
proi>erty. 

In  this  State  it  has  uniformly  been  held,  when  the  question 
has  arisen  for  consideration  in  the  courts  so  far  as  we  are  able 
to  discover,  that  the  word  "  heirs  "  applied  to  the  succession 
of  personal  estate  means  next  of  kin,  and  that  the  words  next  of 
kin  do  not  include  a  widow  or  a  husband  of  an  intestate.  In 
Drake  v.  Pell  (3  Edw.  Ch.  251),  the  will  directed  a  division 
of  personal  estate  among  nine  children  of  the  testator,  and  pro- 
vided that  in  case  any  of  tliem  should  die  after  him,  and  after 
having  attained  the  age  of  twenty-one  years,  then'  the  portion 
or  interest  of  the  child  so  dying  should  go  to  the  "  heirs,  devir 
sees,  or  legal  representatives"  of  the  child  so  dying.  One 
of  the  children,  a  daughter,  died  intestate,  leaving  a  husband 
and  children,  and  one  of  the  sons  died  intestate,  leaving  a  widow 
and  children ;  and  it  was  held  that  neither  the  term  "  heirs  " 
or  "  legal  representatives"  included  the  husband  or  widow ; 
that  those  terms  meant  "  next  of  kin  "  and  that  a  husband  or 
widow  did  not  answer  to  the  description  of  "next  of  kin." 
In  Wriffht  v.  Trustees  of  Meth,  Epis.  Church  (Hoff.  Ch. 
202),  a  legacy  was  given  by  a  testator  to  his  second  cousin, 
Euphemia  Murray,  or  to  her  heirs.  She  had  died  before  the 
SiCKEBs  —  Vol.  L.  4 
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date  of  the  will,  leaving  a  husband  and  children  ;  and  it  was 
held  that  the  word  '^  heirs  '^  meant  next  of  kin,  and  did  not 
inclnde  the  husband,  as  he  was  not  next  of  kin  to  the  wife. 
The  learned  assistant  viee-chanoellor  writing  the  opinion,  cited 
various  English  authorities  to  sustain  his  decision.  In  Slasson 
V.  Lynch  (43  Barb.  148),  under  a  marriage  settlement  the  wife 
was  to  have  the  income  for  life  of  certain  personal  property 
with  a  certain  power  of  appointment  bj  will  or  otherwise,  and 
in  the  event  of  her  death  before  her  husband,  and  in  the  ab- 
sence of  any  appointment,  then  the  property  was  to  go  to  her 
issue  then  living  and  the  children  of  such  as  might  be  deceased, 
and  in  default  of  such  issue,  ^'  to  the  next  of  kin  of  the  party 
of  the  first  part ; "  and  it  was  lield  that  the  words  ^'  next  of 
kin'*  meant  those  of  the  kindred  or  blood  who  took  by  the 
statute  of  distributions,  in  case  of  intestacy,  but  excluding  a 
widow  as  such ;  and  the  learned  judge  writing  the  opinion 
cited  and  commented  upon  many  English  decisions.  In  Mur- 
dock  V.  Ward  (67  N.  T.  38T),  the  residue  of  personal  property 
was  directed  to  be  '^  equally  divided  among  and  paid  to  the 
persons  entitled  thereto  as  their,  or  either  of  their  next  of 
kin,  according  to  the  laws  of  the  State  of  New  York,  and  as  if 
the  same  were  personal  property,  and  they  or  either  of  them 
had  died  intestate."  And  it  was  held  that  next  of  kin  meant 
relatives  in  blood  and  did  not  include  a  widow.  In  Luce  v. 
Dunham  (69  N.  Y.  36),  a  testator  directed  that  all  the  rest, 
residue  and  remainder  of  his  estate  should  be  divided  among 
his  "  heirs  and  next  of  kin  in  the  same  manner  as  it  would  be 
by  the  laws  of  the  State  of  New  York  "  had  he  died  intestate ; 
and  it  was  held  tliat  the  words  "  next  of  kin  "  did  not  include 
a  widow,  and  that  the  addition  of  the  words  referring  to  the 
laws  in  case  of  intestacy  did  not  enlarge  the  class  of  legatees 
so  as  to  include  her.  In  that  case  the  surrogate  and  the  Su- 
preme Coui-t  held  that,  the  language  not  being  simply  that  the 
personalty  be  distributed  among  the  testator's  next  of  kin,  but 
being  that  it  should  be  distributed  among  his  next  of  kin  "  in 
the  same  manner  as  it  would  be  by  the  laws  of  the  State  of 
New  York"  had  he  died  intestate,  these  latter  expressions 
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controlled  the  words  "  next  of  kin,"  and  showed  that  they 
were  intended  to  embrace  all  who  would  be  distributees  under 
the  statute,  and  that  the  will  should  be  construed  as  though 
the  testator  had  directed,  generally,  that  his  residuary  estate 
should  be  distributed  according  to  the  statute,  as  in  the  case  of 
intestacy.  Rapallo,  J.,  writing  the  opinion  of  this  court  and 
disagreeing  with  this  reasoning,  said :  "  A  provision  directing 
generally  that  on  tlie'decease  of  a  testator,  his  personal  property 
be  distributed  as  provided  by  statute  in  case  of  intestacy, 
would,  of  course,  entitle  the  widow  to  be  included  in  the  dis- 
tribution though  not  specially  mentioned  ;  but  where  the  dis- 
tributees are,  by  the  tenns  of  the  will,  confined  to  the  next  of 
kin  of  the  testator,  effect  must  be  given  to  that  restriction,  and 
the  reference  to  the  statute,  or  to  the  laws,  merely  affords  the 
rule  of  distribntion  among  the  next  of  kin  as  if  there  were  no  , 
widow."  In  Keteliasr.  Keteltas  (72  N.  Y.  312)  a  will  directed 
that  the  residuary  estate  should  be  divided  among  the 
testator's  next  of  kin  according  to  the  statute  of  New 
York,  concerning  tlie  distribution  of  personal  estates  of 
intestates ;  and  it  was  held  that  the  words  "  next  of  kin  "  meant 
relatives  in  blood,  and  that  they  did  not  include  the  testator's 
widow. 

These  authorities,  it  seems  to  me,  leave  little  more  to  be  said. 
There  is  no  reason  for  holding  that  the  word  "  heirs,"  when 
applied  to  personal  estate,  lias  a  broader  or  more  comprehen- 
sive signification  than  the  words  "next  of  kin."  To  hold  that 
the  word  "  heirs  "  includes  all  those  persons  who  would  take 
personal  estate  under  the  statute  of  distributions,  and  that  the 
words  "  next  of  kin,"  even  when  associated  with  the  words 
found  in  connection  with  them  in  tlie  last  three  cases  cited,  do 
not  include  such  persons,  but  include  only  relatives  by  blood, 
woiJd  make  a  distinction  founded  upon  no  reason,  and  alto- 
gether too  nice  for  profitable  use  in  the  construction  of  wills 
and  the  administration  of  justice. 

There  are  several  decisions  in  England,  however,  which  are 
not  entirely  in  harmony  with  these  views.  (  Withy  v.  Mangles^ 
10  Clark  &  Fin.  215;  Eoans  v.  Salt,  6  Bevan,  266 ;  Jacobs  w 
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Jacobs^  16  id.  557;  Low  v.  Smithy  2  Jurist  [N*  S.],  Part  1, 
344 ;  Doody  v.  Higgins,  2  Kay  &  Johnson,  729 ;  Elmdey  v. 
Young,  2  Myl.  &  K.  82;  In  re  Porter's  Willj  6  W. 
Eeporter,  187;  In  Ihe  MaUer  of  Porter' a  Trusty  4  Kay  & 
Johnson,  188 ;  In  re  Newton's  Trusts,  4  Eq.  Cas.  L.  K  171 ; 
In  re  Steeoeni  Trusts,  15  id.  110 ;  Wingfield  v.  Wingfidd^ 
9  Chan.  Div.  L.  R.  658.)  There  is  much  confusion  in  the 
English  cases  upon  this  subject,  and  it  is  impossible  to  rec- 
oncile them.  In  the  case  In  re  Stevens'  Trusts,  a  testator, 
after  devising  real  estate  to  a  devisee,  and  to  her  heirs  and 
assigns,  bequeathed  to  her  trustees  £500,  upon  trust,  to  invest 
and  pay  the  proceeds  to  E.  R.  for  life,  and  in  case  (which  hap- 
pened) E.  R.  should  leave  no  child  living  at  her  (E.  R.'s) 
decease,  then  she  directed  the  trustees  to  divide  the  principal 
sum  amongst  the  heirs  of  her  late  brother  J.  S. ;  and  it  was 
held  that  by  the  word  "  heirs  "  was  meant  the  next  of  kin  of 
J.  S.  according  to  the  Statute  of  Distributions,  together  with 
the  widow  of  J.  S.  if  living  at  testatrix's  death.  Vice-Ohancellor 
Bacon,  writing  the  opinion,  said :  "  This  is  one  of  those  cases 
which  certainly  call  for  tlie  enactment  of  a  Code,  or  of  some 
rule  for  the  interpretation  of  expressions  to  be  found  in  wills. 
In  the  midst  of  the  '  confusion  worse  confounded '  which  exists 
among  the  authorities  on  this  subject,  I  must  endeavor  to  put 
such  a  construction  u|)on  the  language  of  this  will  as  the  gen- 
eral sense  of  the  instrument  requires."  In  Withy  v.  Mangles, 
by  the  settlement  made  on  the  marriage  of  E.  M.,  the  ultimate 
limitation  of  a  sum  of  £10,000  which  her  father  thereby  cov- 
enanted to  pay  was  "  to  such  person  or  persons  as  at  the  time 
of  her  death  should  be  her  next  of  kin."  E.  M.  died,  leaving 
her  husband  and  a  child  of  the  marriage,  and  her  own  father 
and  mother  surviving,  and  it  was  held  that  the  father,  mother 
and  child  of  E.  M.  were  equally  her  next  of  kin,  and  were 
entitled  under  the  limitation  to  the  £10,000  in  joint  tenancy. 
Lord  Campbell,  writing  one  of  the  opinions,  and  speaking  of 
the  confusion  into  which  the  law  of  England  had  fallen,  in 
reference  to  the  words  "  next  of  kin,"  said :  "  It  is  impossible 
to  deny  that  the  law  has  by  some  bad  luck  got  into  a  strange 


1884.]  Tillman  v.  Davis  et  al.  29 

Opluion  of  the  Court,  per  Easl,  J. 

Btate,  and  that  now,  unless  great  cantion  is  observed  in  framing 
deeds,  many  calamitous  consequences  will  take  place."  These 
utterances  of  learned  English  judges  give  me  no  course  to 
trace  the  English  cases  through  all  their  perplexing  mazes  in 
search  of  the  English  rule  upon  the  subject  we  are  now  con- 
sidering. Suffice  it  to  say  that  that  rule  seems  to  have  been 
evolved  by  holding  that  the  word  "  heirs,"  when  appKed  to 
the  devolution  of  personal  property,  means  next  of  kin,  and 
that  the  words  "  next  of  kin  "  in  such  cases  mean  those  who 
would  take  personal  property  under  the  Statute  of  Distribu- 
tions ;  and  thus  they  are  held  to  embrace  the  widow.  Such  a 
conclusion  is  at  variance,  as  we  have  seen,  with  the  reasoning 
upon  which  the  cases  in  this  State  have  been  decided. 

In  a  few  cases  in  this  country,  in  other  States,  it  has  been 
held  that  the  word  "heirs,"  when  applied  to  personal 
property,  means  those  that  by  the  Statute  of  Distributions 
take  the  personal  property  in  case  of  intestacy,  and  hence 
embraces  widows.  {McOiWs  Appeal^  61  Penn.  St.  46 ;  Eh/^s 
Appeal^  84  id.  241 ;  Sweet  v.  Button,  109  Mass.  589 ; 
Wekh  V.  Crat&Ty  32  K  J.  Eq.  177;  Freeman  v.  Knight, 
2  Ired.  Eq.  72 ;  CnxyiTh  v.  Herring,  4  Hawks,  393 ;  Corbitt 
V.  Ccrbitt,  1  Jones'  Eq.  114;  Henderson  v.  Henderson,  1 
Jones'  Law,  221 ;  Alexander  v.  Wallace,  8  Lea,  569 ;  Col- 
Uer  V.  Collier,  3  Ohio  St.  369.)  We  see  no  reason  for  fol- 
lowing these  decisions.  They  reach  the  same  result  as  some 
of  the  English  decisions  above  referred  to  by  holding  that 
the  word  "  heirs,"  when  applied  to  personalty,  is  used  in  a 
broad  sense  to  represent  all  the  persons  who,  under  the  statutes 
in  case  of  intestacy,  would  take  the  personalty  just  as  when 
applied  to  real  estate,  it  means  all  the  persons  who  would  take 
that  in  case  of  intestacy.  But  in  the  case  of  real  estate  it  is 
not  true  that  the  widow  ever  takes  as  heir,  and  that  word  will 
never  embrace  her  unless  there  is  other  language  associated 
with  it  showing  that  it  was  intended  to  embrace  her.  Here 
the  testatrix,  when  she  made  her  will,  was  dealing  with  both 
real  and  personal  estate,  and  she  undoubtedly  used  the  word 
"  heirs  ^  to  designate  blood  relatives,  and  in  the  same  sense. 
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whether  applied  to  real  or  to  personal  estate.  If  the  property 
in  controversy  had  been  strictly  real  estate,  the  appellant  would 
have  taken  nothing  in  it  as  widow,  as  her  husband's  interest, 
whatever  it  was,  never  vested  in  possession  and  did  not  survive 
him.  Neither  if  it  had  been  real  estate  would  she  have  taken 
as  heir  of  her  husband ;  and  the  reasoning  is  incomprehensible  to 
me  that  would  give  her  personal  property  under  the  designation 
of  heir  which  would  not  give  her  real  estate  under  the  same 
designation. 

We  think  the  rule  that  has  been  adopted  in  this  State  is 
plainer,  more  easily  applied  and  understood,  will  lead  to  less 
confusion,  and  will  generally,  if  not  universally,  be  more  likely 
to  give  effect  to  the  real  intention  of  testators,  and  others  set- 
tling their  estates. 

The  primary  object  of  all  construction  of  wills  is,  in  each 
case,  to  ascertain  the  intention  of  the  testator,  and  to  give  effect 
to  that  within  the  rules  of  law.  The  words  "  heirs  "  "  next 
of  kin  "  may  be  so  used  in  association  with  other  language,  and 
under  such  circumstances  as  to  show  an  intention  to  include 
others  than  blood  relatives.  But  in  the  absence  of  any  thing 
showing  a  different  intention  they  must  be  held  to  mean  what 
they  primarily  import,  relatives  in  blood.  In  this  State  they 
have  not  by  legal  usage,  or  general  custom,  come  to  mean  any 
thing  else ;  and  there  is  nothing  in  this  will,  and  there  were  no 
circumstances  connected  with  the  testatrix  or  her  estate  to  indi- 
cate that  she  intended  by  the  word  heirs  a  broader  signification. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs  to  the  respondents  and  the  appellants,  to  be 
paid  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 
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George  W.  Mfad,  Respondent,  v.  Mary  E.  Jenkins  et  al., 

Appellants. 

Where  in  proceedings  by  a  creditor  for  the  sale  of  the  real  estate  of  a  de. 
ceased  person  the  statute  of  limitations  is  set  up  as  a  bar  to  the  creditor's 
claim,  as  by  the  provisions  of  the  statute  authorizing  the  proceedings 
(§  72,  chap  460,  Laws  of  1837,  as  amended  by  chap.  173.  Laws  of  1843, 
and  chap.  3d8.  Laws  of  1847),  they  cannot  be  commenced  until  after  the 
accounting  of  the  executor  or  administrator,  the  time  between  the^ death  of 
the  decedent  and  the  accounting  of  the  executor  or  administrator  should 
not  be  included  as  part  of  the  time  limited  (Code  of  Civil  Procedure, 
§  406). 

In  such  proceedings  it  appeared  that  the  real  estate  of  the  decedent  had 
been  sold  under  a  judgment  in  a  partition  suit,  but  that  at  the  time  of 
the  sale  the  purchaser  was  notified  of  the  petitioner's  claim.  Held  that 
the  provision  of  the  statute  (§  73,  supra,  as  amended  by  cliap.  211,  Laws 
of  1873),  prohibiting  the  sale  in  such  proceedings  of  real  estate,  the  title 
to  which  has  passed  out  of  any  heir  or  devisee  to  a  purchaser  in  good 
faith  and  for  value,  unless  the  application  for  the  sale  shall  be  made 
within  three  years  after  the  granting  of  letters  testamentary  or  of  ad- 
ministration,  did  not  apply ;  that  the  purchaser  having  bought  with  full 
knowledge  was  not  a  purchaser  in  good  faith. 

As  to  whether  the  provision  of  the  Revised  Statutes  (2  R  S.  100,  §  53),  for- 
bidding  the  bringing  of  an  action  against  the  heirs  or  a  devisee  until 
after  the  expiration  of  three  years  from  the  granting  of  letters,  applies 
to  such  proceedings  and  so  takes  the  three  years  out  of  the  operation 
of  the  statute  of  limitation,  qucere,   . 

(Argued  January  29,  1884 ;  decided  February  8, 1884) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department,  made  February  13, 
1888,  which  reversed  an  order  of  the  surrogate  of  the  county 
of  Westchester  denying  an  application  of  George  W.  Mead,  a 
creditor  holding  a  claim  against  the  estate  of  John  P.  Jenkins, 
deceased,  for  an  order  requiring  the  administrators  of  said 
estate  to  show  cause  why  they  should  not  mortgage,  lease  or 
sell  the  real  estate,  of  which  the  decedent  died  seized,  for  the 
payment  of  his  debts.     (Reported  below,  27  Hun,  570.) 

The  claim  was  a  promissory  note,  which  fell  due  February 
11, 1871 ;  the  intestate  died  March  19, 1871.     Letters  of  ad- 
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ministration  were  issued  April  14,  1871.  The  administrators 
accounted  October  17, 1877.  This  proceeding  was  commenced 
February  6,  1880.  The  heirs  and  administrators  appeared 
and  set  up  the  statute  of  limitations  as  a  bar ;  also  that  the 
real  estate  had  been  sold  and  the  title  had  passed  out  of  the 
heirs,  under  a  judgment  in  a  partition  suit.  The  applicant 
appeared  at  the  partition  sale,  and  before  the  premises  were 
struck  ofi  read  a  written  notice,  setting  forth  his  claim  against 
the  real  estate  and  his  intention  to  enforce  it 

Jf .  Z.  Cobb  for  appellants.  The  recognition  of  the  debt  by 
the  administrators  in  paying  the  sum  of  $355  on  the  peti- 
tioner's claim  does  not  preclude  the  heirs  from  availing  them- 
selves of  the  statute  of  limitation.  {Bloodgood  v.  Braer^^  8 
N.  Y.  362 ;  Sharp  v.  Freeman,  45  id.  806.)  As  to  the  heirs 
at  law  the  claim  was  barred  and  the  proceedings  were  properly 
dismissed  by  the  surrogate.  (Code,  §§  380,  382,  414,  2516, 
2517 ;  Ferguson  v.  Broome,  1  Bradf.  10  ;  Oilchrist  v.  Pea,  9 
Paige,  66,  73 ;  Renwick  v.  Rmvoick,  1  Bradf.  234,  238.)  The 
Supreme  Court  had  acquired  jurisdiction  of  the  subject-matter, 
being  the  land  in  question,  some  nine  months  before  the  pro- 
ceedings before  the  surrogate  were  commenced.  {Edwards  v. 
McJimmey^  1  Edw.  Ch.  651.)  The  clear  intention  of  the  Par- 
tition Act  is  to  convert  the  land  into  money,  and  to  transfer 
all  liens  and  claims  from  the  land  to  the  proceeds  ;  and  when 
the  proceedings  are  properly  conducted,  and  all  persons  re- 
quired to  be  made  parties  are  before  the  court,  and  every  pro- 
ceeding known  to  the  law  to  conclude  other  persons  interested 
is  taken,  the  effect  of  the  sale  is  to  give  the  purchaser  a  clear 
title,  discharged  from  all  liens,  claims,  and  demands  whatsoever. 
{Harwood  v.  Eirby,  1  Paige,  472 ;  Dunham  v.  Menard,  4  id. 
441  ;  Hyde  v.  Tanner,  1  Barb.  75 ;  IlaU  v.  Partridge,  10 
How.  188 ;  Mathews  v.  Mathews,  1  Edw.  565 ;  Spring  v. 
Sandford,  7  Paige,  550.) 

Stephen  8.  Marshall  for  Robert  0.  Jenkins,  appellant.  The 
statute  of  limitations  commenced  to  run  against  the  note  in 
suit  from  the  date*  thereof,  and  an  action  thereon  against  the 
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maker  is  barred  thereby  if  not  brought  within  six  years 
from  its  date.  ( Wheeler  v.  Warner,  47  N.  Y.  619.)  There 
was  an  unreasonable  delay  in  this  application.  {liar/nor  v. 
Gordon,  23  Hnn,  264 ;  Fergvson  v.  Broome,  1  Bradf.  10.) 
The  respondent  when  bringing  his  action  against  the  ad- 
ministrator should  have  filed  a  notice  of  pendency  of  action. 
The  purchaser  in  partition,  in  examining  his  title,  would  have 
then  had  notice  of  the  claim,  and  could  have  rejected  the 
title.     {Ball  v.  Miller,  17  How.  300.) 

Josiah  T.  MoA^eam,  for  respondent.  The  original  claim  against 
the  deceased,  and  not  the  judgment  against  the  administrator, 
must  be  proved  as  against  the  real  estate.  (R.  S.  [Bank's 
6th  ed.].  Chap,  on  Sales  of  Real  Estate,  §§  10,  14,  60  *  ;  'Sharpe 
V.  Freeman,  45  N.  T.  802.)  Prior  to  the  Code  of  Civil  Pro- 
cedure special  proceedings  were  held  to  be  limited  only  by 
analogy  to  actions  for  substantially  similar  relief,  on  the  same 
principle  that  actions  for  equitable  relief  were  formerly  held  to 
be  barred  if  the  concurrent  remedy  at  law  was  barred.  {People 
V.  Sup.  Westeheater  Co.,  12  Barb.  450  ;  Borst  v.  Corey,  15  N.  Y. 
505;  RundelZ  v.  Allison,  34  id.  180  ;  Bv/nce  v.  TiUaon,  25  id. 
194 ;  Loder  v.  Hatfidd,  71  id.  103-4 ;  Amer.  Bible  Soo,  v. 
Hebard,  51  id.  552,  570 ;  Smith  v.  Remington,  42  Barb.  75.) 
The  action  against  heirs  for  simple  contract  debts  of  their  ances- 
tors, is  an  action  upon  a  liability  created  by  statute.  The  heirs 
were  not  liable  at  common  law  for  simple  contract  debts. 
4  Kent's  Com.  419-420;  3  BL  Com.  4,  330;  Bing.  on  Des. 
247.)  The  statute  did  not  commence  to  ran  against  the  pro- 
ceeding until  the  accounting  in  1877.  (Old  Code,  105 ;  new 
Code,  §§  406,  2750.)  The  order  of  the  General  Term  is  an 
order  in  a  special  proceeding,  it  is  not  a  final  order,  and  is 
not  appealable  to  this  court.  (Code,  §  190,  subd.  3 ;  Matter  of 
Auchmuty,  79  K  Y.  622 ;  Roe  v.  Boyle,  81  id.  305.) 

Per  Curiam,  The  question  to  be  determined  in  this  case 
is  whether  the  suiTogate  erred  in  dismissing  the  proceedings 
for  the  sale  of  the  real  estate  of  the  intestate,  upon  the  groimd 
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that  the  claim  was  barred  by  the  statute  of  limitation.  The 
claim  was  due  February  11, 1871,  and  the  intestate  died  March 
19,  1871.  Letters  of  administration  were  granted  April  14, 
1871.  The  proceedings  in  question  were  commenced  February 
6,  1880.  The  administrators  accounted  on  the  17th  day  of 
October,  1877,  and  the  petitioner  received  $355  on  account 
of  his  claim  against  said  estate,  being  his  share  of  the  personal 
assets  in  the  hands  of  the  administrator. 

The  limitation  within  which  an  action  could  have  been  com- 
menced upon  the  plaintiff's  demand  was  six  years.  The  term 
.of  eighteen  months  after  tlie  death  of  a  testator  or  intestate  is 
not  a  part  of  the  time  limited  for  the  commencement  of  an  ac- 
tion against  the  executor  or  administrator.  The  proceedings 
here  could  not  be  commenced  until  after  the  accounting,  and 
hence  the  statute  did  not  commence  to  run  until  the  account- 
ing in  1877.  The  proceeding  was  commenced  on  February  6, 
1880,  about  two  years  after  the  accounting,  and  the  statute  had 
not  then  run  so  as  to  constitute  a  bar.  The  creditors  could  not 
have  compelled  an  accounting  until  eighteen  months  after  the 
granting  of  letters,  and  until  sucli  an  accounting  plaintiff  could 
not  institute  these  proceedings,  and  they  could  not  be  com- 
menced until  the  lapse  of  eighteen  months  from  the  intestate's 
death  and  such  further  time  as  intervened  between  the  death 
and  the  granting  of  lettere,  and  also  such  time-  as  might  be  con- 
sumed in  actually  compelling  an  accounting.  It  may  be  added 
that  the  proceedings  having  been  stayed  by  statutory  prohi- 
bition, the  time  of  the  continuance  of  the  stay  was  not  a  part 
of  the  time  limited  for  the  commencement  of  the  same.  (Code 
of  Civ.  Pro.,  §  406.)  The  provisions  of  the  statute  (R.  S., 
§  60,  title  4,  chap.  6)  that  no  real  estate,  the  title  to  which  has 
passed  out  of  any  heir  or  devisee  of  the  deceased  by  convey- 
ance or  otherwise  to  a  purchaser  in  good  faith  and  for  value 
shall  be  sold  by  virtue  of  the  provisions  of  this  act  *  *  * 
unless  application  be  made  for  such  sale  within  three  years 
after  the  granting  of  such  letters  of  administration,  has  no  ap- 
plication to  this  case,  for  the'  reason  that  the  purchasers  were 
notified  at  the  sale  of  the  plaintiff's  claim,  and  having  pur- 
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chased,  with  full  knowledge  of  its  existence,  they  cannot  be 
considered  as  purcliasers  in  good  faith.  It  is  claimed  that  the 
action  against  the  heirs  could  not  have  been  brought  until 
after  the  expiration  of  thi-ee  years,  under  section  63,  Revised 
Statutes,  from  the  granting  of  letters,  and  that  these  three 
years  should  be  added  to  the  six  years.  Inasmuch,  however, 
as  there  was  error  in  the  surrogate's  decision  upon  the  ground 
already  stated,  it  is  not  necessary  to  consider  whether  the  statute 
cited  relates  to  the  proceedings  to  sell  the  real  estate. 

The  order  should  be  affirmed,  ydtix  costs. 

All  concur. 


Order  affirmed. 


Cornelia  W.  Adair  et  al..  Appellants  and  Kespondents,  v. 
Martin  Brimmer,  Individually  and  as  Executor,  etc.,  Ap- 
pellant and  Respondent. 

Where,  upon  appeal  from  a  surrogate's  decree  settling  the  accounts  of  ex- 
ecutors, the  account  is  not  re-opened,  but  ia  sent  back  to  be  readjusted 
as  to  certain  items,  the  decree  is  conclusive  as  to  all  of  the  questions 
pajised  upon,  and  not  so  referred  back  for  re-examination  or  correction, 
and  they  may  not  be  litigated  upon  the  second  hearing.        • 

Upon  settlement  of  the  accounts  of  the  executors  of  the  will  of  W.  it  ap- 
peared  that  C,  one  of  the  executors,  who  was  entitled  to  one-sixth  of 
the  estate,  had  received  and  appropriated  moneys  iu  excess  of  his  share. 
The  accounts  were  brought  down  and  settled  to  December  81,  1871.  It 
was  determined  that  B.,  a  co-executor,  was  liable  individually  for  so  much 
of  the  moneys  so  appropriated  by  C.  prior  to  August,  1867,  as  was  in  ex- 
cess of  the  amount  found  payable  to  him  on  account  of  his  share  at  the 
time  of  the  accounting,  but  was  not  so  liable  for  moneys  which  went  into 
the  hands  of  C.  after  August.  1867.  Hdd,  that  B.  was  entitled  to  have 
applied  in  reduction  of  his  liability  the  share  of  the  estate  to  which 
C.  was  found  entitled  and  which  was  payable  December  81, 1871 ;  and 
that  a  direction  that  the  same  should  be  applied  in  reduction  of  the  in- 
debtedness of  C.  incurred  after  August,  1967,  was  error. 

But  Iield,  that  6.  was  not  entitled  to  have  payments  made  by  C.  after  Au- 
gust, 1867,  credited  iu  deduction  of  his  liability ;  that  they  were  properly 
applied  against  the  indebtedness  of  C.  incurred  after  that  date. 

The  executors  were  charged  with  the  value  of  certain  real  estate  which  it 
was  determined  they  had  unlawfully  disposed  of.   Held,  that  iu  ascertain- 
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ing  C.*8  interefit  in  the  estate  he  was  entitled  to  a  credit  for  his  share  of 
the  sum  so  charged. 
The  accounting  was  not  a  final  one,  and  it  appeared  that  there  was  other 
property  to  be  accounted  for.  The  General  Term  modified  the  surro- 
gate's decree  by  deducting  from  the  amount  ascertained,  as  remaining  for 
distribution  on  December  81, 1871,  costs  and  counsel  fees  incurred  after 
that  date,  and  the  commissions  of  the  executors  thereafter  fixed.  Held, 
error ;  that  the  account  in  these  respects  was  properly  settled. 

(Argued  March  23,  1883  ;  decided  February  26,  1884.) 

These  were  crosB- appeals  from  difEerent  portions  of  judg- 
ment of  the  General  Term  of  the  Supreme  Court,  in  the 
fourth  judicial  department,  entered  upon  an  order  made  at  the 
October  Term,  1882,  which  affirmed  in  part  and  reversed  in 
part  a  decree  of  the  surrogate  of  the  county  of  Livingston 
upon  an  accounting  of  the  executors  of  the  will  of  James  S. 
Wadsworth,  deceased. 

The  case  is  reported  upon  a  former  appeal  in  74  N,  Y. 
539. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Wm,  W,  MacFarland  and  Wm.  Henry  Rawle  for  appel- 
lants. The  appeal  should  be  heard  and  decided  in  tlie  court  on 
the  evidence  brought  up  according  to  the  law  and  practice  ex- 
isting before  the  adoption  of  any  part  of  the  Code  of  Civil 
Procedure.  (  Vaiiderheyden  v.  Reid^  2  Hopk.  408 ;  Clayton 
V.  WardeU^  2  Bradf .,  introduction  to  Ist  Bradford ;  Van  Wyck 
V.  AUey^  id.  522 ;  Schenck  v.  Dart^  22  N.  Y.  420  ;  Robinson  v 
Raynor,  28  id.  494 ;  Clapp  v.  JFuUerion,  34  id.  190 ;  Ilowland 
V.  Taylor^  53  id.  627 ;  Devin  v.  Patching  26  id.  441.)  This 
court  always  looks  into  the  evidence  to  construe  a  finding  and 
to  see  whether  it  has  any  basis  in  proof.  {Spe^icer  v.  Ballouy 
18  N.  Y.  333  ;  Finch  v.  Parker,  49  id.  8  ;  57  id.  642.)  The 
court  erred  in  rejecting  the  admission  of  the  executore  as  evi- 
dence against  them.  (3  Greenl.  Ev.,  §§  277,  282,  234 ;  Daniel 
Ch.  Pr.  [3d  ed.]  778,  779  and  notes ;  1  Greenl.  Ev.,  §  194  ; 
Duchess  of  Kingston's  Case  and  notes,  2  Smith's  L.  CL  424  ; 
Rohinson  v.  Smith,  3  Paige,  222 ;  Bacoii  v.  Robinson,  18 
How.  [U.  S.]  485  ;  EuN^ell  v.  Meigs,  50  N.  Y.  482 ;  54Penu. 
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St.  164 ;  Story's  Eq.,  §  1375.)  If  a  trustee  omits  to  sell,  and 
mortgages,  lie  is  liable  for  depreciation  generally,  on  the  basis 
of  duty  to  sell  when  the  best  sale  could  have  been  made. 
(Story's  Eq.,  §  1061  a ;  Devaynes  v.  Hobinson^  24  Beav.  86 ; 
Stephens'  Dig.  of  the  Laws  of  Ev.,  99 ;  Amory  v.  Ddamirie^ 

1  Smith's  L.  C.  357 ;  Cothedl\.  TaLmage,  1  E.  D.  Snlith,  673.) 
Intrinsic  value  is  not  only  a  proper  subject  of  inquiry  in  every 
case  relating  to  real  or  personal  property,  but  it  is  absolutely, 
in  every  conceivable  case,  the  first  and  most  essential  inquiry. 
{Clark  V.  Baird,  9  N.  Y.  188,  189,  194 ;  Harris  v.  Panama 
a,  R.  Co.,  58  id.  660 ;  Scattergood  v.  Wood,  14  Hun,  269 ; 
Clarh  V.  Baird,  9  N.  Y.  183 ;  Greenl.  Ev.  Ch  ,  3  Starkie 
Ev.  Ch.  1;  1  Greenl.  Ev.,  §  84.)  The  inquiry  mnst  be 
limited  to  the  market  value  at  or  about  the  time  of 
the  conversion,  and  the  market  valtie  at  or  about  the 
Bitns  of  the  property.  (Sedgwick  on  Damages  [6th  ed.], 
279 ;  Gregory  v.  McDoweU,  5  Wend.  435 ;  Dana  v.  Fielder, 

2  Kern.  40 ;  DuTiet  v.  Burton,  47  N.  Y.  175;  2  Lans.  137; 
WoHher  v.   Wihnot,  30  Vt.   533  ;  Smith  v.  Griffiths,  3  Hill, 

636 ;  Ha/vemeyer  v.  Cunningham,  35  Barb.  515  ;  Blydenburgh 
V.  WeUh,  1  Bald.  340 ;  Cox  v.  Eheland,  65  Penn.  St.  221.) 
Where  the  rule  of  damages  is  not  the  consideration  paid,  but 
the  value  of  the  premises  at  the  time  of  the  conveyance,  the 
consideration  expressed  in  the  deed  is  evidence  of  such  value. 
(1  Sedg.  on  Measure  of  Damages  [7tli  ed.],  241 ;  Britton  v. 
Stanley,  4  Whart.  120 ;  Godwin  v.  Francis,  L.  R.,  5  Com. 
Pleas,  307;  1  Greenl.  on  Ev.  [13th  ed.],  §  26,  p.  54,  n.  6; 
Wayne  on  Damages  [3d  ed.],  174.)  The  executors  being  the 
accounting  party,  and  prima  fame  chargeable  with  the  highest 
value  of  which  there  is  any  evidence,  must  not  even  leave  the 
evidence  as  between  the  auditor's  finding  and  the  surrogate's 
evenly  balanced,  if  they  do,  the  former  must  prevail.  (6  Paige, 
583 ;  4  Edw.  Ch.  32.)  The  exclusion  of  the  answer,  and  the 
testimony  of  the  witnesses  in  the  equity  case  between  the  New 
Boston  Company  and  the  Pottsville  Company  was  error. 
(Taylor's  Ev.,  §§  539-541,  681,  684;  Stephen's  Dig.  of  Law 
and  Ev.,  art.  17.) 
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referred  to  the  Hon.  Addison  Gardiner  as  auditor,  and  on  the 
24th  of  September,  1876,  the  surrogate,  on  the  report  of  the 
auditor,  made  a  decree  finally  settling  the  accounts  to  December 
31,  1871.  By  the  accounts  as  thus  settled,  the  executors  were 
charged  with  the  amount  of  the  inventory  and  increase  and 
other  receipts,  and  credited  with  their  payments  to  creditors 
and  legatees,  and  for  expenses  up  to  that  date,  leaving  a  balance 
in  their  hands  for  distribcftion  subject  to  the  payment  of  their 
commissions  and  expenses. 

From  this  decree  of  the  surrogate  an  appeal  was  taken  to 
the  General  Term  of  the  Supreme  Court,  by  Mrs.  Adair  and 
Mrs.  Rogers,  two  daughters  of  the  testator,  and  their  respective 
husbands.  No  appeal  was  taken  by  any  other  party  to  the 
accounting. 

The  decree  was  affirmed  at  General  Term,  the  court  adopt- 
ing the  opinion  of  the  auditor,  and  the  contestants  thereupon 
took  a  further  appeal  to  this  court.  The  grounds  of  that  appeal 
were,  that  the  auditor  and  surrogate  had  erred  in  the  manner 
of  ascertaining  the  amount  with  which  the  executors  should 
be  charged  for  the  value  of  certain  coal  lands  in  Pennsylvania 
which  they  had  disposed  of  in  October,  1864,  in  a  manner  not 
authorized  by  law.  •  Also  that  the  executors  had  been  errone- 
ously credited  with  certain  specified  items  of  the  account,  and 
that  they  had  not  been  chained  with  a  sufficient  sum  by  reason 
of  advances  made  to  C.  F.  Wadsworth,  one  of  the  executors, 
and  sums  which  he  had  been  suffered  to  draw  from  the  funds 
of  the  estate  and  for  which  it  was  claimed  that  his  co-executors 
should  have  been  held  individually  liable.  These  different 
questions  were  raised  by  exceptions  to  the  auditor's  report  and 
the  decision  of  the  surrogate,  and  were  specifically  passed  upon 
by  this  court,  some  of  the  exceptions  being  sustained  and  others 
overruled.  The  executor's  account  was  not  re-opened,  but  was 
remanded  to  the  surrogate  of  Livingston  county  for  the  sole 
purpose  of  being  re-adjusted  in  conformity  with  the  opinion  of 
this  court  which  opinion  was  inserted  in  and  formed  part  of 
the  remittitur. 

The  accounts,  as  settled  by  the  surrogate,  were  not  disturbed 
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except  as  to  the  specified  items,  -and  in  so  far  as  any  change  in 
those  items  should  render  a  re-adjustment  necessary  to  make 
the  residue  of  the  account  conform  to  the  changes  thus  made. 
The  facts  found  by  the  surrogate  were  not.  subjected  to  re-ex- 
amination, except  in  respect  to  the  amount  found  by  his  de- 
cree as  the  value  of  the  coal  lands,  and  perhaps  some  trifling 
amounts  of  payments  for  interest  and  exchange.  All  the  other 
^hanges  in  the  accounts  directed  by  this  court  depended  on 
questions  of  law,  and  the  accounts  as  settled  stood,  except  as 
thus  modified.  The  only  matter  of  fact  referred  back  to  the 
surrogate  for  re-examination  was  the  amount  chargeable  to  the 
executors  on  account  of  the  coal  lands. 

In  pursuance  of  the  judgment  of  this  court,  which  was  made 
the  judgment  of  the  Supreme  Court,  the  executor's  account 
appears  to  have  been  re-adjusted  by  the  surrogate  in  substan- 
tial conformity  with  the  directions  contained  in  the  opinion 
and  remittitur.  The  principal  question  litigated  before  him 
was  the  amount  which  could  have  been  realized  from  the  coal 
lands.  This  question  was  tried  before  the  auditor,  who  made 
his  report  finding  that  the  amount,  justly  chargeable  to  the 
executors  for  these  lands,  was  $132,825  as  of  October  10, 
1864,  with  interest  from  that  date.  The  surrogate,  after  review- 
ing this  report  and  the  evidence  before  the  auditor,  made  his  final 
decree  dated  March  6, 1882,  whereby  he  reduced  this  estimate  to 
$66,412.50  and  interest  and  made  a  decree  settling  the  accounts 
of  the  executors  on  that  basis,  and  in  other  respects  modifying 
the  accounts  as  directed  in  the  opinion  and  remittitur  from  this 
court.  From  that  decree  an  appeal  was  taken  to  the  General 
Term  of  the  Supreme  Court  by  Mrs.  Adair  and  Mrs.  Rogers 
and  their,  husbands,  respectively.  No  api>eal  was  taken  by  any 
other  party.  The  court  at  General  Term  afiirmed  the  decree 
of  the  surrogate  in  respect  to  the  amount  chargeable  for  the 
coal  lands,  but  modified  it  in  various  other  respects,  which  will 
be  considered  in  connection  with  the  appeal  of  the  executors, 
now  before  us. 

Mr.  and  Mrs.  Adair  and  Mr.  and  Mrs.  Rogers  now  appeal 
to  this  court  from  so  much  of  the  judgment  of  the  Geneml 
SicKELs  —  Vol.  L.  6 
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Term  as  affirms  that  part  of  the  decree  of  the  surrogate  which 
adjudges'the  amount  chai-geable  to  the  executors  for  the  testa- 
toi*8'  interest  in  the  coal  lands,  claiming  that  the  amount  should 
be  increased.  Mr.  Brimmer,  one  of  the  surviving  executors, 
appeals  from  those  parts  of  the  judgment  of  the  General 
Tenn  which  modify  the  decree  of  the  surrogate  in  the  respects 
stated  in  his  notice  of  appeal  to  this  court,  and  Mr.  Brimmer 
and  Charles  F.  Wadsworth,  the  other  surviving  executors,  ap-^ 
peal  from  so  much  of  the  judgment  as  adjudges  that  the 
several  sums  received  by  Charles  F.  Wadsworth  from  his 
father  in  his  life-time,  were  not  gifts,  but  constituted  a  debt 
due  from  him,  and  that  interest  is  chargeable  to  him  thereon. 

We  are  of  opinion  that  none  of  the  questions  presented  by 
the  appeals  of  Mr.  Brimmer  and  Mr.  C.  F.  Wadsworth  in  rela- 
tion to  the  indebtedness  of  Mr.  Wadsworth  for  money  received 
by  him  from  his  father  in  his  life-time,  can  be  raised  on  this 
appeal.  On  the  original  counting,  Mr.  Charles  F.  Wadsworth 
was  charged  with  two  sums,  one  of  $50,000,  and  one  of  $14,- 
710.92,  as  debts  due  from  him  to  the  testator  at  the  time  of 
his  death.  These  debts  had  been  included  in  the  inventorj*^ 
filed  by  the  executors,  and  on  the  settlement  of  their  account 
were  charged  to  them  as  part  of  the  estate  of  the  testator 
which  had  come  to  their  hands.  But  the  same  amounts  werfe 
credited  back  to  them  in  their  account  as  executors,  as  remain- 
ing uncollected. 

On  the  former  appeal  no  question  was  raised  as  to  the  fact 
of  the  existence  of  these  debts.  They  were  admitted  by  C. 
F.  Wadsworth  in  his  testimony,  and  included  by  him  and  Mr. 
Brimmer  in  the  inventory,  and  no  appeal  was  taken  by  either 
from  the  adjudication  which  established  them.  But  on  the 
appeal  of  Mrs.  Adair  and  Mre.  Rogers  to  this  court,  it  was  ad- 
judged that  they  were  improperly  credited  back  to  the  execn- 
tore  as  nncollected,  and  should  remain  in  the  account,  as  assets 
of  the  estate  in  the  hands  of  C.  F.  Wadsworth,  and  necessary 
ingredients  in  ascertainino^  the  total  amount  of  the  estate  and 
the  amoiuit  of  each  distributive  share,  independently  of  the 
question  of  the  personal  liability  of  tlie  executors  as  between 
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themselves  to  the  legatees,  which  question  was  separately  dis- 
posed of.  When  the  aciount  was  remanded  to  the  surrogate 
by  this  court  ho  conformed  to  its  decision  in  that  respect  and 
left  this  indebtedness  of  C.  F.  Wadsworth  of  $64,710.92  in 
the  account  as  settled  by  the  auditor,  and  charged  it  to  0.  F. 
Wadsworth  in  reduction  of  his  distributive  share  of  the  estate 
of  his  father.  Neither  Mr.  Brimmer  nor  Mr.  C.  F.  Wads- 
worth  appealed  from  this  decree  to  the  General  Term,  and  in 
so  far  as  the  decree  affirmed  the  existence  of  the  debt,  the  ad- 
judication of  the  surrogate  became  conclusive  as  to  them. 
But,  moreover,  they  could  not  have  htigated  it  on  the  second 
hearing  before  the  surrogate,  because  it  had  been  finally  passed 
upon  and  was  not  referred  back  to  the  surrogate  for  re-exami- 
nation or  correction.  The  only  duty  the  surrogate  had  to  per- 
form, under  the  decision  of  this  court,  was  to  apply  the  debt  in 
reduction  of  the  amount  to  be  credited  to  C.  F.  Wadsworth 
for  his  share  of  the  estate.  Mr.  Wadsworth  and  Mr.  Brimmer 
now  contend  that  the  testimony  on  the  second  hearing  before 
the  auditor  and  surrogate  disclosed  that  the  two  sums  of 
$50,000  and  $14,710.92  were  not  in  fact  debts  of  C.  F.  Wads- 
worth, but  were  gifts  to  hiifi.  For  the  reasons  above  stated, 
we  are  of  opinion  that  this  was  not  an  open  question,  but  had 
finally  been  disposed  of. 

The  appeal  of  0.  F.  Wadsworth  cannot,  therefore,  be  sus- 
tained. Mr.  Brimmer's  appeal  from  otlier  parts  of  tlie  judg- 
ment of  the  General  Term  must  next  be  considered. 

It  ai>peared  on  the  former  appeal  that  Charles  F.  Wadsworth, 
one  of  the  execntore,  had  received  funds  of  the  estate  largely 
in  excess  of  his  share  thereof,  and  that  he  was  insolvent, 
whereby  a  loss  had  been  sustained  by  the  estate.  On  the  hear- 
ing before  Judge  Gardixer,  as  auditor,  the  accounts  rendered 
by  the  executors,  which  were  brought  down  to  December  31, 
1871,  and  not  later,  were  excepted  to  by  the  contestants  on 
various  gi'ounds,  one  of  the  exceptions  being  that  the  executors 
should  bo  charged  with  all  the  payments,  and  lawful  interest 
thereon,  made  to  the  legatees  and  devisees,  Charles  F.  Wads- 
worth  and  Craig  W.  Wadsworth,  or  either  of  tliem,  in  excess 
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of  what  said  legatees  and  devisees  were  respectively  entitled  to 
receive  under  the  will  of  the  testator.  This  was  the  extent  of 
the  claim  then  made  by  the  contestants. 

After  a  full  investigation  of  the  facts  in  respect  to  the  ad- 
vances in  question,  it  was  detennined  by  the  auditor  that  the 
advances  made  to  C.  F.  Wadsworth  up  to  August,  1867,  were 
made  by  the  executors  on  the  credit  of  his  one-sixth  of  the  es- 
tate, and  that  his  co-executors,  having  acquiesced  in  them,  were 
ultimately  responsible  to  the  other  beneficiaries  to  make  them 
good,  if  the  interest  of  the  debtor  in  the  estate  was  insufficient 
for  that  purpose,  but  that  for  the  money  which  went  into  his 
hands  after  that  date,  to  his  appropriation  of  which  they  had 
not  consented,  they  were  not  responsible.  This  disposition  of 
the  matter  was  confirmed  by  the  surrogate.  But  in  the  final 
decree,  which  was  affirmed  at  General  Term,  all  the  advances 
to  Charles  F.  Wadsworth  were  credited  to  the  executors  as 
uncollected  assets  and  were  charged  to  C.  F.  Wadsworth  in- 
dividually, on  the  assumption,  doubtless,  that  the  interest  of 
Cliarles  in  the  real  estate,  to  be  thereafter  partitioned,  would 
be  sufficient  to  provide  for  the  debt  of  $64,710.92,  due  by  him 
to  the  testators  in  his  life-time,  aitd  also  for  that  portion  of  the 
further  advances  which  had  been  made  with  the  concurrence 
of  the  executors  prior  to  August  26,  1S67,  and  which  the  audi- 
tor decided  that  they  were  ultimately  liable  to  make  good,  if 
his  interest  in  the  estate  should  prove  insufficient. 

On  the  appeal  to  this  court  the  principle  adopted  by  the 
auditor,  and  his  decision  that  the  co-executors  were  personally 
liable  only  for  the  funds  received  by  C.  F.  Wadsworth  priorto 
August  26,  1867,  was  affirmed,  but  it  was  held  that  the  execu- 
tors should  be  credited  only  with  the  distributive  share  to 
which  Charles  F.  Wadsworth  appeared  to  be  entitled  at  the 
date  to  which  the  accounts  were  brought  down  (December  31, 
1871)  and  that  the  executors  were  liable  to  accoimt,  as  of  that 
date,  for  all  sums  paid  over  by  them,  or  by  their  autlioritv,  to 
their  co-execiltor  in  excess  of  the  amount  then  due  him  in  his 
own  right,  and  that  this  excess  could  not  be  applied  in  antici- 
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pation  of  the  valne  of  his  share  of  the  real  estate  on  a  future 
partition  thereof. 

Accordingly  we  directed  that  for  so  much  of  the  indebted- 
ness of  Charles,  existing  at  the  departure  of  Mr.  Brimmer  for 
Europe,  in  August,  1867,  as  was  in  excess  of  the  amount  found 
payable  to  Charles  on  account  of  his  share  at  the  time  of  the 
accounting,  December  31,  1871,  Mr.  Brimmer  should  be  held 
liable  with  the  other  executors,  as  of  that  date,  and  that  in  as- 
certaining the  share  of  Charles,  the  amount  due  from  him  to 
the  testator  at  the  time  of  his  death  ($64,710.92),  with  interest, 
should  be  first  applied  towards  the  extinguishment  of  his  dis- 
tributive share. 

This  matter  was  thus  finally  disposed  of  on  the  former  a]> 
peal  to  tliis  court,  and  in  conformity  with  its  decision  the  sur- 
rogate confirmed  the  report  of  the  auditor  appointed  by  him, 
which  report  stated  the  account,  with  the  proper  allowances  of 
interest,  to  produce  exact  equality  among  all  the  legatees.  In 
this  statement  of  the  account  Charles  F.  Wadsworth  was 
charged  with  all  moneys  received  by  him,  with  interest  to 
August  26,  1867,  and  was  credited  with  all  payments,  with  in- 
terest to  the  same  date.  The  balance  represented  the  amount 
due  from  Charles  for  advances  to  August  26,  1867,  and  on 
that  balance  he  was  charged  with  interest  to  December  31, 
1871,  the  date  to  which  the  whole  accounting  was  brought 
down,  and  at  which  the  share  of  the  estate  payable  to  him  was 
ascertained.  The  indebtedness  from  him  to  the  testator  of 
$64,710.92,  with  interest  to  December  31,  1871,  was  then  de- 
ducted from  liis  share  of  the  estate,  and  the  balance  credited 
to  Mr.  Brimmer  against  the  sum  for  which  he  was  liable  for 
advances  to  Charles.  The  residue  represents  the  amount  of 
Mr.  Brimmer's  personal  liability  to  the  estatxj,  to  the  31st  of 
December,  1871,  for  moneys  received  by  C.  F.  Wadsworth. 

On  the  appeal  to  the  General  Term,  the  Supreme  Court 
modified  the  decree  of  the  surrogate  in  so  far  as  it  allowed  the 
balance  of  C.  F.  Wadsworth's  share  of  the  estate,  payable 
December  31,  1871,  to  be  applied  in  reduction  of  Mr.  Brim- 
mer's liability,  and  cliarged  him  with  the  full  amount  of  the 
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advances  to  Charles  up  to  August  2>,  1867,  holding  that  the 
balance  due  to  December  31,  1871,  on  Charles*  share  should 
be  applied  to  his  indebtedness  to  rlie  estate  incurred  after 
August,  1S67,  and  for  which  it  had  been  adjudged  that  Mr. 
Briininer  was  not  liable.  Mr.  Brimmer  now  appeals  from  this 
modilicatiou,  and  we  think  that  this  part  of  his  appeal  is  well 
taken.  The  surrogate  was  right  in  conforming  to  the  decision 
of  this  court,  and  we  do  not  now  see  an}'  I'eason  for  changing 
the  conclusion  we  then  reached.  If  it  had  been  found  on  the 
settlement  of  the  account  to  December  31,  1871,  that  the 
amount  dmwn  by  Charles  F.  Wadsworth  was  only  equal  to 
the  amount  then  payable  to  him  out  of  the  estate,  it  is  clear 
that  one  account  would  have  squared  the  other,  and  no  liability 
would  have  rested  upon  -the  co-executors.  The  excess  of  his 
drafts  beyond  his  share  was  the  only  subject  of  dispute.  For 
a  part  of  this  excess,  viz.,  that  which  had  accrued  prior  to 
August  26, 1867,  the  co-executors  were  held  personally  liable,  but 
for  the  residue,  viz.,  that  which  accrued  after  August  26, 1867, 
they  were  adjudged  not  liable.  As  to  that  part  of  his  excessive 
drafts,  C.  F.  Wadsworth  alone  was  liable,  and  if  he  was  unable 
to  respond,  the  loss  necessarily  fell  upon  the  estate.  The  co- 
executors  were  held  justitied  in  allowing  liim  to  receive  and 
retain  funds  of  the  estate  up  to  the  amount  of  his  individiml 
interest  in  the  estate,  and  their  liability  did  not  begin  until  he 
had  exceeded  that  amount.  But  if  the  decision  of  the  General 
Term  were  adopted,  and  the  amount  of  his  interest  in  the 
estate  should  be  applied  to  the  debt  incurred  by  him  after 
August  26, 1867,  it  is  obvious  that  the  result  would  be  to  make 
the  co-executors  liable  for  a  part  of  his  indebtedness  for  which 
it  had  been  expressly  decided  tliat  they  were  not  responsible. 
It  is  too  obvious  to  require  discussion  that  in  ascertaining 
Charles'  interest  in  the  estate  he  should  be  credited  with  the 
same  share  of  the  amount  charged  to  the  executors  as  of 
October,  1864,  for  the  coal  lands,  as  is  credited  to  the  other 
beneficiaries.  On  this  branch  of  thi  case  the  appeal  of  Mr. 
Brimmer  should  be  sustained. 

The  court  at  General  Term  further  modified  the  surrogate's 
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decree  by  deducting  from  tlie  ainoiint  ascertained  as  remaining 
for  distribution  on  tlie  31st  of  December,  1871,  costs  and 
coimsel  fees  incurred  after  that  date,  and  the  commissions  of 
the  executore  thereafter  fixed.  The  accoimting  was  not  a  final 
one,  but  only  of  receipts  and  disbursements  up  to  December 
31,  1871.  It  appears  that  tliere  is  other  property  to  be  subse- 
quently accounted  for,  and  we  think  the  surrogate  propprly 
settled  the  account  in  that  respect,  and  also  in  respect  to  the 
payments  made  by  Charles  to  the  estate  after  August  26, 1867. 
Mr.  Brimmer  now  claims  that  these  payments  should  be  cred- 
ited in  reduction  of  his  liability  for  advances  made  prior  to 
August,  1867.  We  think  they  Avere  properly  applied  against 
the  receipts  of  Charles  after  that  date,  for  which  he  was  solely 
responsible. 

The  only  remaining  question  is  the  appeal  of  the  contestants 
from  so  much  of  the  judgment  of  the  General  Term  as  affirms 
the  decree  of  the  surrogate  in  respect  to  the  amount  to  be 
charged  to  the  executors  for  the  coal  lands.  The  determina- 
tion of  tliis  question  has  rendered  necessary  an  examination  of 
the  testimony  taken  before  the  auditor,  which  is  very  volumi- 
nous, and  of  the  elaborate  briefs  of  counsel,  in  which  the 
numerous  questions  of  fact  involved  are  discussed  with  great 
thoroughness  and  elaboration.  AH  the  judges  who  take  part 
in  the  decision  have  made  this  examination,  which  has  unavoid- 
ably consumed  much  time  and  labor  and  caused  considerable 
delay  in  the  decision  of  the  cause.  We  have  carefully  weighed 
and  considered  the  arguments  of  the  respective  parties  upon  the 
facts,  and  the  views  presented  in  the  opinions  of  the  auditor 
and  the  surrogate  and  General  Term,  and  although  differences 
of  opinion  have  arisen  among  ns  as  to  the  amount  with  which 
the  executors  should  be  charged  in  respect  to  the  coal  lands,  a 
majority  of  the  court  have  finally  concluded  that  the  decree  of 
the  smTogate  and  the.  judgment  of  the  General  Term  settling 
the  amount  to  be  charged  for  these  coal  lands  should  be  affirmed. 

This  result  leads  to  the  conclusion  upon  the  whole  case,  that 
the  judgment  of  the  General  Term,  in  so  far  as  it  reverses  or 
modifies  the  decree  of  the  surrogate,  should  be  reversed,  and 
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the  decree  of  the  surrogate  should  be  in  all  respects  affirmed, 
and  that  the  costs  of  the  contestants  and  of  Martin  Brimmer, 
one  of  tlie  execntors,  at  General  Term,  and  in  this  court, 
should  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 


Casendania  Sanford  et   al.,  Respondents,  v.   1?httrman  D. 
Ellithorp  et  al..  Appellants. 

In  an  action  brought  hy  the  heirs  of  a  deceased  grantor  to  set  aside  his  con- 
veyance on  the  ground  of  undue  influences,  his  widow,  who  as  his  wife 
joined  in  the  conveyance,  is  '*  a  person  interested  in  the  event  of  the  ac- 
tion "  within  the  meaning  of  the  Code  of  Civil  Procedure  (§  829),  and  as 
such  is  incompetent  to  testify  to  personal  transactions  or  communication 
between  her  and  the  deceased. 

An  objection  to  a  question  calling  for  such  testimony  to  the  efiPect  that  it 
relates  to  personal  transactions  with  the  deceased  by  an  interested  wit- 
ness  is  sufficient ;  it  is  not  necessary  to  refer  to  the  section  of  the  Code, 
or  other  authority  by  which  the  objection  could  be  sustained. 

Somerville  v.  Grook  (9  Hun,  664).  Levin  v.  RusseU  (43  N.  Y.  251),  WUUafos 
V.  SargearU  (46  id.  481),   Quinby  v.  StraMa  (90  id.  664),  distinguished. 

It  seems  that  if  the  objection  had  been  simply  that  the  witness  was  not 
competent  as  a  witness  under  said  section  it  would  have  been  unavailing 
because  too  general. 

Plaintiffs  were  allowed  to  prove,  under  r;bjection,  declarations  of  the 
grantor  to  various  persons,  made  a  year  or  more  after  the  execution  of  the 
deed,  and  in  the  absence  of  defendant,  as  to  what  he  had  done  with  his 
property,  and  his  understanding  of  the  object  of  the  conveyance.  Heid 
error, 

(Submitted  December  14,  1883  ;  decided  February  26, 1884. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  15,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  material  to  the  ques- 
tions discussed  are  stated  in  the  opinion. 
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jPca^ker  <&  Mclntyre  for  appellants.  The  court  erred  in 
allowing  tlie  widow  of  the  deceased  grantor  to  give  evidence 
in  plaintiffs'  favor  against  defendants'  objection  that  she  was 
incompetent  (1  Wash,  on  Real  Property,  234-35,  §  16, 
2S4r-85 ;  Hdbinsan  v.  Bates^  3  Mete.  40 ;  Herman  on  Estop- 
pel, §§  46,  60,  111.)  It  was  not  necessary  in  the  objections  to 
the  testimony  to  refer  to  the  section  of  the  Code  under  which 
it  was  claimed  to  be  incompetent.  {Miller  v,  Montgomery ^ 
78  N.  T.  882;  Church  v.  Howard,  79  id.  415,  420;  UiU  v. 
Rotchkin,  23  Hon,  414;  1  Greenl.  on  Ev.,  §  890.) 

Ledie  TT.  Rmsell  for  respondents.  The  objection  to  the 
evidence  of  the  grantor's  wife  that  she  was  incompetent,  and 
her  evidence  detailed  private  transactions  between  husband 
and  wife  was  too  general.  {Pratt  v.  Elkina^  80  N.  T.  198 ; 
Ham  V.  Van  Orden^  84  id.  271 ;  Qidnhy  v.  Stra^uss^  90  id. 
664 ;  Tooley  v.  Bacon^  70  id.  34 ;  Levin  v.  JiusseU^  42  id. 
251 ;  WiUiamH  v.  Sargent^  46  id.  481.)  It  is  competent  to 
testify  to  things  seen  or  heard  with  which  the  witness  was  in 
no  way  connected.  {Carey  v.  Whiter  59  N.  T.  336 ;  Ililde- 
1/rant  v.  Crawford^  65  id.  107 ;  Badger  v.  Badger^  88  id.  559.) 
Declarations  of  the  grantor  offered  and  received  for  the  pur 
pose  of  sliowing  his  state  of  mind  were  competent.  {Com- 
stock  V.  Iladlyme^  8  Conn.  255  ;  Waterma7i  v.  Whit'ney^  11 
N.  Y.  157.) 

Danfobth,  J.  Tliis  action  was  commenced  in  March,  1879, 
by  Mrs.  Oasendania  Sanford  and  Mrs.  Livonia  Smith,  daugh- 
ters of  one  D.  Ellithorp,  claiming  that  certain  conveyances  of 
land  by  their  father  to  his  sons,  Thurman  and  Pascal  Ellithorp, 
had  been  obtained  from  him  without  consideration,  and  by 
threats,  and  fake  and  fraudulent  representations,  and  by  undue 
influence,  and^pon  their  promise  that  at  his  death  they  would 
hold  such  lands  in  tnist  for  his  other  children  then  living,  as 
well  as  for  the  children  of  Rosalie,  his  deceased  daughter,  and 
that  he,  while  weak  and  enfeebled  in  mind  and  body,  and 
mentally  unsoimd  and  incompetent,  under  said  undue  influence, 
SiCKELS  —  Vol.  L.  7 
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and  prevailed  upon  and  deceived  by  these  false  and  untme 
solicitations,  promises,  representations  and  threats,  did  on  the 
16th  day  of  May,  1870,  convey  to  them  the  lands  in  question. 
The  plaintiffs  prayed  that  the  deeds  be  declared  void,  and  they 
be  adjudged  to  own  and  stand  seized  of  the  same  rights  and 
interests  in  the  lands  as  though  they  had  not  been  conveyed, 
and  tlie  defendants  Thurman  and  Pascal  to  hold  title  thereto 
as  trustees  for  the  plaintiffs  as  to  the  shai'es  they  should  receive 
as  heirs  of  their  father.  The  other  defendants  are  Ada,  the 
wife  of  Thurman,  Ella,  the  wife  of  Pascal,  and  Anna  S.  Chand- 
ler and  Harry  D.  Chandler,  minor  children  of  Kosalie.  These 
children  by  their  guardian  submit  to  the  direction  of  the  com*t. 
Thurman  and  Pascal,  by  their  answer,  put  in  issue  the  allega- 
tions of  the  plaintiffs,  but  upon  trial  befoi-e  a  referee,  and  upon 
appeal  to  the  General  Term,  judgment  has  followed  the  prayer 
of  the  complaint,  and  they  now  appeal  to  this  court. 

It  is  apparent  from  this  statement  that  the  plaintiffs 
have  assigned  every  known  reason  by  which  courts  have 
been  induced  to  interrupt  the  disposition  of  property  by 
its  owner,  and  we  find  in  a  single  clause  of  the  complaint  the 
somewhat  inconsistent  grounds  of  mental  unsoundness  and  in- 
competency, which  would  exclude  even  the  possible  ability  to 
contract,  and  an  agreement  between  the  grantor  of  the  property 
and  the  grantees  that  the  property  so  conveyed  should  be  held 
in  trust,  and  furthermore  a  weak  and  enfeebled  mind  which 
has  been  not  only  compelled  by  threats,  but  also  pereuaded  by 
false  representations  and  induced  by  promises,  so  that  the  actor 
is  presented  as  first  incapable  and  not  a  free  agent,  and  next 
capable,  but  at  once  a  victim  and  a  dupe. 

The  referee  has  found  neither  insanity  nor  incompetency  on 
the  part  of  tlie  gmntor,  nor  threats  on  the  part  of  the  grantees, 
but  that  the  deeds  were  procured  by  undue  influence  on  his 
mind  while  it  was  enfeebled,  and  that  they  were  executed  "  for 
his  benefit  and  disposal,  and  the  reserved  use  and  benefit  of 
himself  and  his  heire,  as  if  said  conveyances  had  not  been 
made."  The  respondents  now  claim  nothing  more.  While  it 
IB  contended  by  the  learned  counsel  for  the  appellant  that  there 
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is  no  legal  evidence  tending  to  show  undue  influence,  or  false 
representations,  or  that  the  land  was  conveyed  in  tiiist,  on  the 
pjirt  of  the  respondents  such  evidence  is  said  to  be  abundant.  It 
is;  however,  not  necessary  for  us  to  pass  upon  the  point  thus 
put  in  controversy,  for  we  are  of  opinion  that  by  reason  of  the 
.  admission  of  improper  evidence  against  the  objection  of  the 
defendants,  the  appeal  must  prevail. 

First  The  testimony  of  Mrs.  Cooper :  At  the  time  of  the 
execution  of  tlie  deeds  she  was  the  wife  of  the  grantor ;  as  such, 
she  assented  to  the  conveyance  and  evidenced  the  same  by  her 
acknowledgment  in  the  manner  required  by  law.  So  long  as 
his  deed  stood,  she  was  estopped  from  setting  up  any  right 
against  one  claiming  under  it,  but  the  moment  his  deed  was 
avoided,  she  was  remitted  to  her  right  ot  dower.  This  result 
follows  from  the  fact  that  she  had  no  interest  in  the  land  to 
convey,  but  only  an  inchoate  right  or  chose  in  action,  contin- 
gent upon  her  surviving  her  husband.  She  was  precluded  from 
setting  it  up  so  long  as  the  deed  stood,  to  which  she  had  con- 
sented. Without  her  assent  the  deed  would  not  have  prejudiced 
her  right  (1  R.  S.  742,  §  16),  and  if  the  deed  was  canceled, 
her  consent  would  become  of  no  importance.  She  was,  there- 
fore, a  person  interested  in  the  event  of  the  action.  The  defend- 
ants derived  their  title  from  her  husband,  who  at  the  time  of 
the  trial  was  dead.  The  testimony  she  gave  related  to  commu- 
nications between  herself  and  that  deceased  person  ;  as  to  them 
she  was  not  a  competent  witness.  The  General  Term  also  held 
that  it  was  clear  error  to  admit  the  evidence,  and  that,  if  prop- 
erly objected  to,  its  admission  would  have  required  a  reversal 
of  the  judgment.  The  objections  were,  among  others,  that  the 
witness  was  not  competent ;  that  she  was  interested  in  the  event 
of  the  action  ;  and  again,  when  a  question  was  put  as  to  whether 
he  (the  grantor)  expressed  to  her  "  fear  of  being  absolutely 
ruined  unless  he  conveyed  his  property,"  bringing  the  inquiry 
close  to  the  points  in  controversy,  the  referee  admitted  the  evi- 
dence "  to  show,"  as  he  stated,  "  the  mental  state  and  condition 
of  the  husband,"  and  received  for  answer,  ''  he  did.  He  wanted 
to  put  the  property  in  his  son's  hands  to  save  it,"  shows  how 
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lie  overcame  her  reluctance  to  sign  the  deeds,  and  among  other 
things  that  "  he  said  if  I  didn't  sign  them,  it  would  be  the 
means  of  his  ruination,  and  separation  between  us.  He  said  if 
I  would,  I  should  not  be  wronged  by  so  doing,  and  be  well 
paid,  and  the  boys  would  hold  them  as  trust  deeds." 

The  defendants  then  moved  to  strike  out  the  conversationa 
between  the  witness  and  husband,  on  grounds  already  stated, 
in  objecting  to  the  testimony,  and  "  that  witness  seeks  to  show 
the  pui^pose  of  tho  conveyance  of  the  land  in  controversy  by 
deceased  to  his  sons,  and  that  it  details  personal  and  private 
transactions  between  husband  and  wife."  The  motion  was  de- 
nied, and  the  testimony  retained  as  evidence  of  the  mental 
condition  of  the  grantor.  Other  evidence  was  then  given, 
equally  objectionable.  It  cannot  be  doubted  that  her  t^ti- 
mony  was  of  an  important  character,  bearing  distinctly  upon 
every  issue  in  the  case.  The  objection  was  in  substance  that  it 
related  to  peraonal  transactions  with  the  deceased  by  an  inter- 
ested  witness,  and  it  was  not  necessary  to  refer  to  the  section 
of  the  Code  or  other  authority  by  which  the  objection  could 
be  sustained.  It  is  enough  that  the  objection  was  in  fact  well 
taken.  It  pointed  directly  to  the  respondent's  testimony  as 
incompetent,  because  it  involved  a  personal  communication 
between  the  witness  —  an  interested  person  —  and  the  deceased 
grantor.  If  the  objection  had  simply  been  that  the  witness 
was  not  competent  under  the  section  referred  to  (§  829),  it 
would  have  been  unavailing,  because  too  general.  (77am  v. 
Van  Orderly  84  N.  Y.  271.)  But  the  reasons  for  the  exclusion 
were  in  the  relation  of  the  witness  to  the  event  of  the  action, 
the  character  of  the  testimony,  and  the  source  of  title  in  the 
defendants  to  the  property  in  controversy.  The  attention  of 
the  referee  and  adverse  counsel  was  called  to  them,  and  that 
was  enough.  {Simpscyii  v.  Downing^  23  Wend.  316.)  The 
cases  to  which  the  learned  counsel  for  the  respondent  has 
referred  are  not  to  the  contrary,  viz. :  SomerviUe  v.  Crook 
(9  Hun,  664),  Levin  v.  RiissM  (42  N.  Y.  251),  Williams  v. 
Sargeant  (46  id.  ^481),  and  Qulnhy  v.  Strauss  (90  id.  664). 
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In  all  of  them  tlie  tenns  of  objection  were  of  the  most  general 
kind,  viz.:  '^objected  to." 

The  case  here  is  quite  different,  and  specific  grounds  of  ob- 
jection were  stated.  Moreover  the  course  of  examination  and 
the  ruling  of  the  referee  were  such  that  it  must  have  been 
understood  that  the  objection  was  to  the  competency  of  the 
witness  to  answer  the  question  addressed  to  her  under  the  pro- 
hibition of  the  section  of  the  Code  above  referred  to. 

Second.  The  plaintiffs  were  improperly  allowed  to  prove 
declarations  of  the  grantor  to  various  persons  after  the  execu- 
tion of  the  deeds  as  to  what  he  had  done  with  his  property. 
By  Moulton :  "  That  he  had  put  it  out  of  his  hands  to  keep 
it  away  from  Mrs.  Norton ;  that  he  did  not  know  but  what 
Casendania.  thought  she  wasn't  going  to  get  any  thing,  but  he 
said  he  put  them  in  the  boj^s'  liands  so  that  the  girls  could  get 
some  of  it,  and  he  spoke  of  Rosalie,  and  said  they  would  both 
get  some  of  the  property.*'  Asked  by  the  plaintiff's  counsel : 
'*  Did  he  say  any  thing  about  trust? "  "  Yes,  sir ;  he  used  the 
words  '  in  trust ; '  he  said  the  boys  '  were  capable  of  tiiking 
care  of  it.'  "  William  Drew  being  asked :  "  Did  D.  Ellithorp 
ever  tell  you  why  he  deeded  ?  Have  any  conversation  with 
him  1 "  Answered :  "  He  told  me,  the  reason  why  he  con vej'ed 
the  property  to  his  sons  was  because  of  that  woman  Mrs.  Nor- 
ton, and  he  said  he  had  got  to  put  it  into  their  hands  in  order  to 
save  it ;  if  he  didn't  he  would  be  ruined."  Ellis  asked  ;  "  After 
he  had'deeded  his  property  away  to  his  boys,  did  you  have  a 
conversation  with  him?  "  Answered  :  "In  1874  or  1875  I  asked 
him  if  Louisa  (one  of  plaintiffs)  had  the  farm  at  Moers  Forks 
(one  of  those  conveyed),  and  he  said,  '  no,  the  boys  will  buy  a 
place  for  her  and  her  children,'  and  at  a  subsequent  conversa- 
tion, that  he  supposed  the  girls  would  have  some  of  his 
property."  John  Drew  stating  that  about  three  months  before 
the  death  of  the  grantor  he  had  talks  with  him  about  his 
matters  and  his  difficulties,  and  asked  to  state  them,  says  :  "  He 
said  he  didn't  think  that  Thurman  would  deal  justly  by  the 
girls  and  his  wife,  because  he  didn't  come  up  to  see  him  very 
often." 
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The  objection  to  these  several  items  of  testimony  was  taken  in 
due  time  not  only  as  incompetent  and  immaterial,  but  specifically 
as  not  evidence  against  the  defendants  who  wei'e  not  present, 
and  as  improper  in  tliat  mode  to  show  the  purjjose  of  the  con- 
veyance of  the  land  in  controverey.  The  referee  overruled 
the  objections  and  received  the  evidence,  "  to  show  his  (the 
grantor's)  mental  condition  and  the  state  of  his  affection  for 
his  children." 

Conceding  that  such  declarations  at  or  near  the  time  of  a 
transaction  are  admissible,  they  cease  to  be  so  when  any  con- 
siderable  period  has  elapsed  between  the  event  spoken  of  and 
the  statement  in  question.  The  conveyances  were  made  in 
May,  1870.  The  conversation  with  William  Drew  was  in 
June,  1871 ;  with  Moulton  in  1872,  1873,  or  1874;  with  Ellis 
in  1874  or  1875  ;  with  John  Drew  thi-ee  months  before  the  gran- 
tee's death,  which  occurred  November  14, 1877.  Not  only,  there- 
fore, wei-e  these  declarations  inadmissible,  because  made  at  a 
time  too  remote  from  the  occurrence  to  wliicli  they  related, 
but  it  is  impossible  to  find  in  the  testimony  of  either  witness 
any  thing  which  legitimately  beara  upon  the  mental  state  of 
the  grantor  at  the  time  of  the  execution  of  the  deeds,  nor  is 
it  of  such  a  nature  as  to  show  either  fact  as  to  which  the  referee 
received  it.  It  discloses  by  the  grantor's  declarations  his  then 
understanding  of  the  object  of  the  conveyances  and  his  appre- 
hensions as  to  the  future  conduct  of  his  sons  and  grantees  —  cir- 
cumstances, no  doubt,  if  properly  established,  of  importance, 
as  they  relate  to  other  questions,  but  in  no  wise  tending  to  show 
the  condition  of  mind  or  the  capacity  of  the  grantor  at  the 
time  the  deeds  were  executed.  The  distinction  is  pointed  out 
in  Waterman  v.  Whitney  (11  N.  Y.  157),  between  cases  which 
involve  an  inquiry  into  the  sanit}'^  or  mental  capacity  of  a  per- 
son doing  an  act  and  those  which  involve  an  inquiry  as  to 
whether  that  act  was  induced  by  fraud  or  duress.  In  the  liast 
case,  his  subsequent  declarations  are  held  to  be  inadmissible  to 
establish  the  point  in  issue,  because  they  might  result  from  a 
changed  purpose,  or  from  external  motives  operating  on  an 
intelligent  mind;  in  the  other,  admissible  because  they  relate 
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to  its  involuntary  state  or  condition.  The  evidence  before  ns 
lias  ho  such  relation. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Euqbb.  Ch.  J.,  dissenting. 

Judgment  reversed. 
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Where  there  are  two  adminiBtrations  of  an  estate,  one  in  the  place  of  the  -^^^^^ 
domicile  of  the  testator  or  intestate  and  the  other  in  a  foreign  jurisdiction,    jt^        ..f « 
whether  the  conrts  of  the  latter  will  decree  distribution  of  the  assets  col.  — 
lected  under  the  ancillary  administration  or  remit  them  to  the  jurisdiction 
of  the  domicile  is  a  question,  not  of  jurlsdictiou,  but  of  judicial  discretion 
depending  upon  the  circumstances  of  the  particular  case. 

Administration  upon  the  estate  of  an  intestate  who  was  domiciled  at  the 
time  of  his  death,  and  who  died  in  Pennsylyania,  was  first  granted 
in  this  State:  at  the  request  of  the  administrator  here,  one  was  appointed 
in  Pennsylvania,  the  former  becoming  surety  upon  the  bonds  of  the  latter. 
The  bulk  of  the  estate  was  in  this  State,  it  having  been  brought  here 
from  Pennsylvania  by  the  New  Yoric  administrator,  who  was  one  of  the 
next  of  kin,  after  the  death  of  the  intestate,  before  his  appointment 
and  without  authority  of  law,  buf  without  wrongful  intent  ;  all  of 
the  next  of  kin  of  the  intestate  resided  here.  The  rule  of  distribution  in 
the  two  States  is  the  same.  Upon  the  accounting  of  the  New  York  admin- 
istrator the  foreign  administrator  was  permitted  to  intervene  he  claiming 
that  there  were  creditors  in  his  State,  but  he  produced  no  evidence  to  sub- 
stantiate the  claim  and  his  statements  were  proved  to  the  effect  that  there 
was  in  his  hands  a  surplus  after  payment  of  all  debts  and  demands 
against  the  estate.  The  intestate  was  a  priest  without  a  family,  not  en. 
gaged  in  business,  and  no  claim  against  his  estate  has  been  presented  to  , 
the  New  York  administrator.  Held,  that  it  was  incumbent  on  the 
Pennsylvania  administratorto  show  the  existence  in  that  State  of  unpaid 
debts  of  the  estate  requiring  that  the  fund  should  be  remitted,  and,  in  the 
absence  of  such  proof,  it  must  be  presumed  that  there  are  none ;  that  the 
assets  being  here  gave  to  the  surrogate  of  the  county  jurisdiction  ;  that 
the  fact  that  they  were  unlawfully  brought  here  did  not  deprive  him  of 
jurisdiction  or  of  power  to  decree  distribution:  and  that,  as  the  only  effect 
of  remitting  the  fund  to  Pennsylvania  would  be  to  deplete  it  by  subjecting 
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it  to  doable  oommisBionB  and  anneeessary  charge,  a  refusal  of  the  sur- 
rogate to  decree  distribution  here  was  error. 
Parsom  v.  L^man  (80  N.  Y.  103),  Detpard  v.  ChurchiU  (58  id.  192),  distin- 
guished. 

(Argued  January  16, 1884 ;  decided  February  26, 1684) 

Appeal  by  James  Hughes  as  administrator  of  the  estate  of 
Peter  Hughes,  deceased,  from  a  judgment  of  the  General  Tenn 
of  the  Supreme  Court,  in  the  second  judicial  department,  en- 
tered upon  an  order  made  February  13,  1883,  which  affinned  a 
decree  of  the  surrogate  of  the  county  of  Kings. 

The  decree  was  upon  the  final  settleitxent  of  the  accounts  of 
said  administrator.  That  portion  of  the  decree  appealed  from 
directed  him  to  deliver  the  assets  of  the  estate  m  his  hands  to 
Matthew  Carroll,  who  had  been  appointed  administrator  in 
Pennsylvania,  in  which  State  the  intestate  was  domiciled  at 
the  time  of  his  death.  All  of  the  next  of  kin  of  the  deceased 
resided  in  this  State ;  after  his  death  said  James  Hughes,  who 
was  one  of  the  next  of  kin,  went  to  the  residence  of  tlie  de- 
ceased, and  received  from  his  counsel  the  lai^r  portion  of  the 
assets  of  the  estate  which  he  brought  to  Kings  county,  and  let- 
ters of  administration  were  issued  to  him  by  tlie  surrogate  of 
that  county.  A  portion  of  the  assets  having  been  left  in  Pennsyl- 
vania, at  the  request  of  said  Hughes  the  said  Carroll  applied 
for  and  obtained  letters  of  administration  there.  Upon  tiling 
the  petition  of  said  Hughes  for  an  accounting  said  Carroll  in- 
tervened, claiming  that  there  were  debts  in  Pennsylvania,  and 
that  the  assets  should  be  remitted  there,  and  delivered  to  him 
to  be  disposed  of  ''  as  required  by  the  laws  of  the  domicile." 

Further  facts  appear  in  the  opinion. 

Jo8.  A.  BurTy  Jr,y  for  appellant.  The  court  has  jurisdiction 
of  the  estate  and  power  to  distribute  it  here.  (2  R.  S.  73, 
§  24: ;  Lawrence  v.  Ebnendorf^  5  Barb.  76 ;  FretweU  v.  Mc- 
Lemore^  62  Ala.  124 ;  Ilarvey  v.  Richards^  1  Mason,  380.) 
The  court  having  such  jurisdiction  will  exercise  it  unless  some 
good  reason  appears  why  it  should  not.  {Parson  v.  Lyynauy  20 
N.  T.  103 ;  Despard  v.  Churchill^  53  id.  192 ;    Williams  v. 
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WiUiamSy  5  Ind.  467 ;  Oilchrist  v.  Cannon^  1  Coldwell  [Teim.], 
581 ;  Fretweil  v.  McLemore^  52  Ala.  124;  Harvey  v.  liichards^ 
1  Mason,  380 ;  Mackey  v.  Casej  18  How.  [U.  S.]  100.)  In  the  ab- 
sence of  proof  that  the  statute  of  distributions  in  Pennsylvania 
is  any  different  from  that  here,  the  presumption  is  that  it  is  the 
same  as  our  own.  {Monroe  v.  DouglasB^  6  N.  Y.  447 ;  Rice  v. 
Harbison^  63  id.  501.)  The  burden  of  proof  is  on  the  Penn- 
sylvania administrator  to  show  that  there  are  unpaid  creditors 
there.  (1  Greenl.  on  Ev.,  93,  §  74;  id.,  100,  §  79;  Whai-t.  on 
Ev.,  §  354.) 

Arthur  J.  Ddaney  for  respondent.  In  the  absence  of  proof 
to  the  contrary,  the  laws  of  Pennsylvania,  in  regard  to  the 
administration  of  estates  of  resident  intestates, must  be  presumed 
to  be  the  same  as  the  laws  of  this  State,  and  the  property  of 
said  intestate  being  under  the  protection  of  the  said  State, 
under  the  laws  thereof,  until  the  appointment  of  an  admin- 
istrator .to  take  charge  of  the  same  for  the  benefit  of  the  cred- 
itors and  next  of  kin  of  said  intestate,  any  interference  there- 
with was  unlawful.  (Code  of  Civ.  Pro.,  §  2592 ;  Monroe  v. 
Douglass^  5  N.  Y.  447 ;  Stoive  v.  Scripture^  4  Lans.  186.)  A 
person  interested  in  said  estate,  although  not  cited,  is  entitled 
to  appear  upon  the  hearing  upon  the  return  of  the  citation  to 
attend  the  accounting  before  said  surrogate,  and  respondent 
was  so  permitted  to  appear  and  intervene  herein.  (Code  of 
Civ.  Pro.,  §  2731 )  The  custody,  management  and  distribution 
of  the  personal  estate,  which  was  in  the  intestate's  possession  at 
his  place  of  residence  in  Pennsylvania,  became  vested  in  re- 
spondent from  the  time  of  his  appointment,  and  his  title 
thereto  related  back  to  the  date  of  the  death  of  the  said  de;- 
cedent.  {Schvltz  v.  Pulver,  11  Wend.  361,  363 ;  3  Paige, 
182;  Lawrence  v.  Elmendorf,  5  Barb.  73;  3  Redf.  on  Wills, 
chap.  6,  §  16,  subd.  2, 127  [ed.  1870] ;  Dayton  on  Surr.  [3d  ed.], 
p.  255,  note  nl;  Williams  on  Exex;.  281,  note  (?,  part  2,  book  1, 
chap.  1,  p.  638  [8th  Eng.  ed.],  notes  i,  *,  Z,  p.  698  [6th  Am. 
ed.].)  The  appellant  having  taken  into  his  possession  a  large 
portion  of  the  assets  of  said  intestate  at  his  late  residence  at 
SicKBLs — Vol.  L.  8 
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Braddocks,  Pennsylvania,  without  being  duly  authorized  to  do 
60  as  administrator  under  the  laws  of  the  domicile  of  the  de* 
cedent,  became  liable  to  account  for  the  full  value  thereof 
to  respondent,  upon  his  appointment  as  such  administrator  of 
the  intestate,  at  his  said  place  of  domicile  in  Pennsylvania. 
(2  R  S.  81,  §  60;  3  Diosey's  K  T.  Stat.  Laws,  496 ;  3  R.  S. 
[5th  ed.]  168,  §  78  [60].)  When  there  are  several  administra- 
tors  of  one  estate,  the  administration  granted  in  the  place  of 
domicile  of  the  deceased  is  the  principal  one,  and  that  granted 
in  any  other  State,  although  independent  of  the  other,  is  sub- 
sidiary and  auxiliary  or  ancillary  thereto,  and  is  merely  suj>- 
plemental  to  said  principal  administration,  and  said  principal 
admmistrator  may  collect  the  effects  of  the  deceased  in  any 
other  countiy,  and  give  a  valid  release  lo  all  who  may  have 
there  incurred  any  liability  to  the  estate.  {Paraona  v.  Lyman^ 
20  K  Y.  103;  3*Redf.  on  Wills,  chap.  1,  §  2,  subds.  6,  8-17, 
pp.  24-34;  1  WilUams  on  Exec.  [362]  419  [6th  Am.  ed.], 
note  u,^  Such  subsidiary,  auxiliary  or  ancillary  administrators, 
after  they  have  paid  all  claims  of  creditore  in  the  jurisdiction 
of  their  appointment,  may  be  ordered  to  remit  the  residue  of  the 
estate  remaining  in  their  hands  to  the  principal  administrator 
at  the  place  of  domicile  of  the  intestate,  to  be  disposed  of  and 
distributed  to  the  persons  entitled  thereto,  pursuant  to  the 
laws  of  the  State  of  such  domicile.  {Parsons  y.  Lyinan^  20  N, 
Y.  103  ;  Despard  v.  ChurchiU,  53  id.  192,  199 ;  Code  of  Civ. 
Pro.,  §§  2700,  2701 ;  Eedf.  L.  &  Pr.,  Surr.  Ct.  [2d  ed.]  321-2.) 
Where  there  are  no  debts  against  the  estate,  the  law  of  the 
domicile  controls  the  disposition  of  the  personal  estate  of  the 
intestate,  and  the  ancillary  administrator  cannot  be  allowed  to 
draw  into  his  jurisdiction  any  assets  not  locally  situated  within 
its  limits.  {Schxdtz  v.  Pulver,  11  Wend.  361,  363 ;  3  Paige, 
182;  3  Redf.  on  Wills,  pp.  20-35,  chap.'l,  §  2,  subds.  12,  13, 
14 ;  Lauorence  v.  Elviendorfy  5  Barb.  73  ;  2  Kent's  Com.,  §§  431, 
434;  Mothland  v.  Wireman,  3  P.  &  W.  [Penn.]  185 ;  Miller's 
Estate^  3  Rawle  [Penn.]  312;  Topham  v.  Chapman^  1  Const. 
Ct.  [Mills'  So.  Car.  283]  138.  The  withdrawal  of  the  assets 
of  the  deceased  from  his  domicile  in  the  State  of  Pennsylvania 
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was  in  violation  of  the.  rights  of  the  creditors  of  the  decedent 
in  that  State.  {Lawrence  v.  Elmendorf^b  Barb.  73  ;  Davies 
V.  Jleady  3  Pick.  128 ;  Story  on  Confl.  of  Laws,  §§  524,  625 ; 
Freemmt!9  Appeal^  68  Penn.  St.  151.)  The  effects  of  the  de- 
cedent are  to  be  administered  under  the  authority  of  the  local 
jurisdiction  in  which  they  were  situated  at  the  time  of  his 
death,  and  all  of  his  personal  estate  is  to  be  disposed  of  by  the 
law  of  the  place  where  he  has  his  domicile,  subject,  in  distant 
places  only  to  the  lawful  claims  of  creditoi^s,  and,  after  such 
claims  have  been  settled,  the  residue  mast  be  remitted  to  the 
place  of  domicile  of  tlie  intestate  for  final  disposition  and  dis- 
tribution to  the  persons  entitled  thereto.  {Lawrence  v.  Elmen- 
dmf,  5  Barb.  73;  MotUand  v.  Wireman^  3  P.  &  W.  185; 
MiUer'a  IJstaU,  3  Rawle,  312 ;  Page's  Estate,  75  Penn.  St. 
87;  Topham  v.  Cluipman,  1  Const.  Ct.  [Mills'  So.  Car.]  138.) 
Unless  the  appellant  shows  that  there  was  no  evidence  that  the 
assets  were  in  possession  of  the  intestate,  at  his  late  residence 
m  Pennsylvania,  at  the  time  of  his  death,  and  that  appellant 
wrongfully  took  possession  of  the  same  at  said  domicile,  and 
carried  the  said  assets  away  therefrom,  and  into  this  State,  in 
violation  of  the  law  of  Pennsylvania,  then  said  judgment  of 
the  Supreme  Court,  affirming  the  decree  of  the  surrogate, 
must  be  sustained  and  affirmed,  and  said  appeal  herein  dis- 
missed. {Schtdtz  V.  Pulver,  11  Wend.  361;  3  Paige,  182; 
Code  of  Civ.  Pro.,  §  2545 ;  People  v.  A.  &  S.  E.  E,  Co.,  67 
Barb.  204;  Otis  v.  Spencer,  16  N.  Y.  610;  Hunt  v.  Bloomer, 
13  id.  341.) 

Andrews,  J.  The  surrogate  of  the  county  of  Kings  had 
jurisdiction  to  grant  letters  of  administration  of  the  goods, 
chattels  and  effects  of  the  intestate,  Peter  Hughes,  within  this 
State  by  virtue  of  subdivision  4,  sec.  23,  art.  2,  tit.  2, 
chap.  6,  part  2  of  the  Kevised  Statutes.  The  intestate  died 
at  Braddock,  Pa.,  of  which  State  he  was  an  inhabitant,  leaving 
no  assets  in  this  State,  but  leaving  assets  in  Pennsylvania, 
which  were  subsequently  brought  into  the  county  of  Kings, 
and  were  within  that  county  when  the  lettei'S  were  granted. 
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So,  also,  the  snrrogate  had  juriedictton  jon  the  final  accounting 
of  th^  adminidtrator  to  decree  final  distribution  of  the  estate 
of  the  intestate  in  his  hands. 

Where  there  are  two  administmtors  of  a  single  estate,  one 
in  the  place  of  the  domicile  of  the  testator  or  intestate  and  the 
other  in  a  foreign  jurisdiction,  whether  the  courts  of  the  lat- 
ter will  decree  distribution  of  the  assets  collected  under  the 
ancillary  adininistratioa^  or  remit  them  to  the  jurisdiction  of 
the  domicile,  is  not  a  question  of  jurisdiction,  but  of  judicial 
discretion  depending  upon  the  circumstances  of  die  particular 
case.  This  is  the  rule  declared  by  Stobt,  J.,  in  the  leading 
case  of  Harvey  v,  Richards  (1  Mason,  380),  and  the  doctrine 
of  that  case  has  been  expressly  affirmed  by  this  court  in  Par- 
sons V.  Lymuni^O^.  Y.  103),  and  Despond  v.  Churchill  (53 
id.  192).  This  doctriae,  however,  does  not  interfere  with  the 
general  principle  of  law  that  personal  property  is  distributable, 
and  that  succession  thereto  is  regulated,  by  the  law  of  the  de- 
cedent's domicila  The  courts  of  the  country,  where  the  ancil- 
lary jurisdiction  is  granted,  when  decreeing  distribution,  apply 
the  law  of  the  domicile,  unless  such  application  will  interfere 
with  the  rights  of  domestic  creditors,  or  infringe  some  control- 
ling principle  of  public  policy.  {Uarveyw  Richards^  supra; 
Story  Con.  Laws,  §  524 ;  Dawes  v.  Read^  3  Pick.  130.) 

There  being  no  principle  of  public  law  requii'ing  the 
assets  of  a  decedent  to  be  remitted  for  distribution  to  the  au- 
thority or  jiirisdiction  of  the  domicile,  it  remains  to  con- 
sider whether  the  decree  of  the  surrogate,  in  this  case,  remit- 
ting the  assets  in  the  hands  of  the  New  York  administrator  to 
the  Pennsylvania  administrator  for  distribution  is  justified  by 
a  sound  judicial  discretion  in  view  of  the  particular  circum- 
stances. The  administration  here  was  prior  in  point  of  time. 
The  letters  to  the  appellant  were  issued  January  5, 1880.  The 
administrator  in  Pennsylvania  was  appointed  January  12, 1880, 
upon  the  request  of  Hughes,  the  New  York  administrator, 
who  became  surety  upon  his  bond.  The  assets  in  the  hands  of 
the  New  York  administrator  ready  for  distribution  amount  to 
$31,827.16,  and  comprise  the  bulk  of  the  estate.     The  intes- 
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tate  left  fiv«  brothers  and  sistere,  his  only  next  of  kin,  all  of 
whom  reside  in  this  State,  and  presamably  consent  to  distribu- 
tion here.  It  is  not  denied  that  the  rule  of  distribution  is  the 
same  in  New  York  as  in  Pennsylvania. 

It  is  assigned,  as  one  reason  in  snpport  of  the  decree  of  the 
surrogate,  that  there  are  creditors  of  the  intestate  in  Pennsyl- 
vania whose  debts  are  unpaid.  If  there  are  such  creditors  en- 
titled to  payment  out  of  the  fund  in  the  hands  of  the  adminis- 
trator here,  it  would  afford  a  reasonable  ground  for  remitting 
it  to  the  jurisdiction  of  the  domicile.  But  the  proof  not  only 
fails  to  diow  affirmatively  the  existence  of  creditors  in  Penn- 
sylvania, but  presumptively  negatives  their  existence.  The 
foreign  administrator  was  permitted,  upon  his  application  to 
intervene  on  the  accounting  before  the  surrogate,  to  claim  that 
there  were  such  creditors.  But  he  produced  no  evidence  to 
substantiate  the  claim.  On  the  contrary,  it  was  shown  by  the 
testimony  of  the  appellant,  which  was  uncontradicted,  that 
soon  after  his  brother's  death  he  went  to  Braddock,  and  after 
diligent  inquiry  was  only  able  to  find  a  debt  of  $400,  and  some 
small  debts  to  servants  and  physicians  owing  by  the  intestate. 
He  further  testified  that  the  Pennsylvania  administrator  recov- 
ered, with  his  asfiistance,  certain  assets  of  the  intestate  there, 
and  afterward  informed  the  appellant  by  letter  that  he  had  in 
his  hands  a  surplus  of  $3,600  after  paying  all  debts  due  and 
demands  against  the  estate.  Under  these  circumstances,  we 
think  it  was  incumbent  on  the  foreign  administrator  to  show 
that  there  were  unpaid  debts  of  the  estate  in  Pennsylvania 
requiring  that  the  fund  should  be  remitted,  and  that  in  the 
absence  of  such  proof  it  must  be  presumed  that  there  were 
none.  "  If,"  said  Story,  J.,  in  Harvey  v.  Richards  {suprci)^ 
"  the  foreign  executor  chooses  to  lie  by  and  refuses  to  render 
any  aeeount*of  the  foreign  fund  in  his  hands,  so  far  as  to  ena- 
ble the  court  here  to  ascertain  whether  the  fund  is  wanted 
abroad  for  the  payment  of  debts  or  legacies  or  not,  he  has  no 
right  to  complain  if  the  court  refuses  to  remit  the  assets,  and 
distributes  them  among  those  who  may  legally  claim  them.'* 
The    silence    of    the  foi*eign  administrator;    the  fact   that 
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the  intestate  was  a  priest  without  a  family,  and  not  engaged  in 
business ;  that  no  claim  has  been  presented  to  the  New  York 
administrator  by  any  creditor,  although  his  appointment  was 
known  at  the  place  of  the  intestates'  domicile,  are  circumstances 
which  strengthen  the  conclusion  from  the  other  evidence  that 
this  alleged  ground  for  remitting  the  fund  has  no  foundation. 
We  can  conceive  of  but  one  other  plausible  ground  for 
supporting  the  claim  that  the  fund  should  be  remitted  to 
Pennsylvania,  and  that  is  that  the  assets  now  in  possession 
of  the  New  York  administrator  were  in  Pennsylvania  at  the 
death  of  the  intestate,  and  were  taken  therefrom  and  brought 
into  this  State  without  authority  of  law.  It  appears  that  the 
bonds  and  securities  were  at  the  intestate's  death  in  his  house 
at  Braddock,  in  charge  of  his  housekeeper.  The  appellant, 
who  resided  in  Brooklyn,  went  to  Pennsylvania  shortly  after 
the  testator's  death,  and  after  consulting  counsel  in  Pittsburgh, 
and  being  advised  that  he  had  the  right  to  do  so,  and  believing 
that  there  were  sufficient  assets  remaining  in  that  State  to  pay 
all  the  debts  there,  brought  the  bonds  and  securities  to  Brooklyn 
and  immediately  applied  for  and  obtained  letters  of  administra* 
tion  there.  The  removal  by  the  appellant  of  the  assets  from  Peun* 
sylvania  was  illegal.  The  jurisdiction  over  the  assets  of  an 
intestate  is  local,  and  upon  his  death  their  care  devolves  of  neces- 
sity upon  the  sovereignty  of  the  country  where  they  may  be, 
until  a  legal  representative  of  the  intestate  is  appointed  who  shall 
be  entitled  to  their  custody.  {Heirs  of  Porter  v.  HeydocJc^  6  Vt. 
374.)  The  right  of  the  domestic  sovereignty  over  vacant  assets 
pending  the  appointment  of  an  administrator,  besides  being 
founded  upon  necessity,  arises  also  from  the  general  duty  of  the 
State  to  guard  the  interests  of  domestic  creditors  and  claimants. 
Where  assets  so  situated  have  been  illegally  removed  from  the 
jurisdiction  of  the  domicile  to  the  prejudice  of  domestic  creditors, 
or  others  interested  in  the  estate,  it  would  we  conceive  be  the 
plain  duty  of  the  courts  in  another  jurisdiction  where  they 
were  found  to  direct  their  return  to  the  jurisdiction  of  the 
domicile.  This  Qpurse  would  be  alike  demanded  by  a  sense  of 
justice  and   the  comity  of  States.     A.  removal   under  such 
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circinnstaiices  would  rightly  be  considered  an  act  of  usuiv 
patioii  to  which  courts  would  not  lend  their  sanction. 
But  conceding  the  illegality  of  the  removal  of  the  assets  from 
Pennsylvania,  how  does  the  case  now  stand  ?  The  surrogate 
found  as  a  fact  that  the  removal  by  the  appellant  was  without 
any  wrongful  intent.  He  was  one  of  the  next  of  kin,  and  none 
of  them  resided  in  Pennsylvania.  There  are  no  unpaid  cred- 
itors in  that  State,  and  the  only  persons  interested  in  the 
distribution  are  in  the  State  of  New  York.  The  assets  being  in 
fact  here,  the  surrogate  of  Kings  county  acquired  jurisdiction 
to  grant  administration.  He  was  not  deprived  of  jurisdiction 
because  the  assets  were  irregularly  brought  here,  nor  does  that 
fact  deprive  him  of  jurisdiction  to  decree  distribution.  The 
rights  of  all  parties  entitled  to  protection  will  be  fully  protected 
by  a  distribution  by  our  courts.  The  only  difference  between 
A  distribution  here  and  a  remission  of  the  fund  to  Pennsylvania 
for  distribution  there,  is  that  in  the  latter  case  the  fund  would  be 
subjected  to  double  commissions,  the  surrogate  herc  having  by 
his  decree  awarded  commissions  to  the  appellant.  It  would, 
"be  an  idle  show  of  courtesy,"  under  these  circumstances  to 
remit  the  fund  to  the  foreign  jurisdiction  when  the  only  effect 
would  be  to  deplete  it  by  unnecessary  charges  and  expenses 
to  the  prejudice  of  all  the  parties  beneficially  interested. 

In  Guie7'  v.  O' Daniel  (1  Binney,  349,  note),  the  court  in 
Pennsylvania  distributed  the  property  of  an  intestate  domiciled 
in  Delaware  according  to  the  laws  of  the  domicile.  In  Par8<ms 
V.  Lyvian  {suprd)  the  court  directed  a  residuum  to  be  remitted 
to  Connecticut,  the  jurisdiction  of  the  domicile,  because  a 
question  had  arisen  as  to  the  construction  of  the  will  of  the 
decedent,  in  respect  to  which  the  courts  of  Connecticut  differed 
from  our  own.  And  it  appeared  that  the  executor,  and  one  of 
the  beneficiaries,  and  most  of  the  assets  were  in  that  State.  In 
De^pard  v.  ChurchiU  {supra)  the  court  remitted  the  assets  to 
California,  because  the  bequests  contained  in  the  will,  although 
valid  by  the  law  of  California,  the  place  of  the  testator's  domi- 
cile, were  invalid  here.  Both  these  cases  turned  upon  special 
circumstances,  but  in  both  the  court  recognized  the  jurisdiction 


€4 


LocKUA.ir  V.  RfsiXT 


[Feb, 


Statement  of  caae. 


asserted  in  Harvey  v.  Richards.  We  tliink  the  surrogate 
erred  Id  refusing  to  decree  distribution. 

Tlie  judgment  of  the  General  Term  and  the  decree  of  the 
surrogate  sliould  tlierefore  be  reversed,  and  the  case  remitted 
to  the  surrogate  for  lurther  proceedings  in  accordance  with 
this  opinion,  with  costs  to  both  parties  to  be 'paid  out  of  the 
estate. 

All  concur. 

Judgment  accordingly. 
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Jacob  K.  liOOSicAN,  Executor,  etc.,  Appelknt,  v.  Thokas  J. 
Kehxt,  Respondent 

The  lien  of  a  mortgage  held  by  eKecntora  Ib  effectually  barred  by  the  fore- 
closure,  by  action,  of  a  prior  mortgage,  to  which  said  executors  are  made 
parties. 

The  title  to  a  testator^s  personalty  vests  In  the  executors,  as  such,  by 
operation  of  law,  and  although  they  are  also  appointed  trustees,  their 
title  as  executors  is  paramount  to  that  as  trustees;  in  the  latter  capacity 
they  take  only  as  legatees. 

Land  bought  in  by  executors  on  foreclosure  of  a  mortgage  belonging 
to  the  estate  is  to  be  treated  as  personalty,  and  to  ha  accounted  for  as 
such;  and  whether  the  deed  is  taken  in  the  names  of  the  executors 
as  such  or  in  their  individual  namas,  the  legal  title  is  in  them,  and  they 
may  sell  the  same,  although  no  power  of  sale  is  contained  in  the  will ; 
the  beneficiaries  under  the  will  take  no  direct  interest  in  the  property, 
and  while  they  may  require  the  executors  to  account  therefor,  they  can- 
not dispute  the  title  of  a  purchaser  from  the  executors. 

R.  at  the  time  of  his  death  owned  a  second  mortgage  upon  certain  premises, 
which  was  foreclosed  by  his  executrix,  who  bid  in  the  property  at  the  fore- 
closure sale  and  received  a  conveyance  to  herself  as  executrix.  Plaintiif . 
who  held  the  first  mortgage,  thereafter  foreclosed  the  same,  making  the 
executrix,  as  such  and  individually,  a  party  defendant.  On  the  foreclosure 
sale  plaintiff  became  the  purchaser,  and  received  a  conveyance ;  he  subse- 
quently contracted  to  sell  to  defendant,  who  refused  to  complete  the  sale 
because  certain  beneficiaries  under  the  wUl  of  R.  were  not  made  parties 
defendant  in  plaintiff's  foreclosure  suit.  In  an  action  to  compel  a  spe- 
cific  performance  of  the  contract  of  foreclosure,  hdd,  that  the  objection 
to  plaintiff's  title  was  not  well  founded. 
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Nodine  v.  Oreenfield  (7  Paige,  544),  WUliamaon  v.  Field  (2  Sandf.  Cli.  668), 
distingaiBhed. 

(Argaed  January  18,  1884  ;  decided  February-  26, 1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  30,  1883, 
which  reversed  a  judgment  iu  favor  of  plaintiff,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  compel  a  specific  performance  of 
a  contract  for  a  sale  by  plain tiflE  and  purchase  by  defendant  of 
certain  premises  situate  in  the  city  of  New  York.  Defendant 
refused  to  perform,  claiming  that  plaintiff's  title  was  defective. 

The  material  facts  are  stated  in  the  opinion. 

Charles  Jones  for  appellant.  At  the  time  plaintiff  foreclosed 
his  mortgage,  the  legal  title  of  the  land  being  in  Mrs.  Cornish, 
the  executrix,  and  slie  being  the  owner  ©f  the  equity  of  re- 
^  demption,  was  the  only  necessary  party  defendant.  {Clark  v. 
Clarkj  8  Paige,  152,  157 ;  Dayton  on  SuiTogates,  483 ;  Eedf. 
Surrogate  Pr.  236;  Sclioonmaker  v.  Van  Wyck^  21  Barb. 
457 ;  Valentine  v.  Beldeuy  20  Hun,  537 ;  Cook  v.  Ityan^  29 
id.  249  ;  Graham  v.  Livingstouy  7  id.  11 ;  Long  v.  G^ Fallon^ 
19  How.  [U.  S.]  116 ;  1  Williams  on  Executors,  650,  noted.) 
Under  the  will  of  William  H.  Raynor  the  executors  took  the 
legal  title  to  all  the  real  property,  and  there  was  no  estate 
therein  vested  or  contingent  in  the  grand-children  of  the  tes- 
tator ;  a  valid  express  trust  was  created  in  the  executors,  and 
there  was  a  power  and  direction  to  sell,  which  operated  in 
equity  as  a  convereion  of  the  land  into  personalty.  {Fisher  v. 
Banta,  ^^  N.  Y.  468 ;  M<yrse  v.  Morse^  85  id.  53.) 

Edmund  Coffin^  Jr.^  for  respondent.  As  the  title  tendered 
by  the  plaintifE  to  the  defendant  was  a  doubtful  one,  defendant 
upon  difficult  questions  of  construction  of  certain  trusts  created 
by  a  will,  in  which  persons  are  interested  who  are  not  before 
the  court,  a  court  of  equity  should  not  compel  specific  perfonn- 
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ance  of  the  contract  to  purchase.  {Kdso  v.  LoriUard^  85  N. 
Y.  177,  184;  ArgaU  v.  Itayiwr,  20  id.  267;  Lochnian  v. 
Flanaga7i^  29  id.  482;  Bem/isifner  v.  WUlisy  11  Hun,  16; 
Jordan  v.  Van  Epps^  85  N.  Y.  427  ;  Marlxm  v.  Smith,  2  P. 
Wms.  198  ;  Pyrke  v.  Waddingham,  10  Hare,  1  ;  17  Eng.  L. 
&  Eq.  534 ;  Macdonald  v.  Walker,  11  id. ;  ir%n  Par;fc 
CbmV*  V.  Amatrong,  45  N.  Y.  234,  248 ;  Wilson  v.  Bennett, 
5  Eng.  L.  &  Eq.  45 ;  13  id.  431 ;  Pomeroy  on  Specific  Per- 
formance of  Contracts,  278 ;  1  Crary  Special  Proceedings,  333 ; 
Code  of  Civil  Procedure,  §  1638 ;  Jordan  v.  PoiUofi,  77  N. 
Y.  518;  People  v.  Opeii  Bd.  of  Stock  Brokers,  28  Hun,  274; 
92  N.  Y.  98.)  The  rale  that  a  court  of  equity  will  not  im- 
pose a  doubtful  title  lipon  a  purchaser,  applies  to  purchases  at 
private  contract  as  well  as  to  purchases  at  judicial  sales.  (Wil- 
lard's  Eq.  Jurisp.  266,  279,  289,  295;  Fry  on  Contracts, 
§  573;  liichmond  v.  Chray,  Allen,  25,  27;  Nicol  v.  Carr,  35 
Penn.  381 ;  HilliaiS  on  Vendors  [2d  ed.],  210-212.)  Whether 
the  interest  of  the  grandchildren  was  a  legal  or  an  equitable  in- 
terest, they  were  living  beneficiaries  under  the  will  in  the  trust 
estate  created  thereby  in  this  equity  of  redemption,  and  there- 
fore necessary  and  proi>er  parties  to  be  joined  as  defendants 
with  the  trustee  in  the  foreclosure  action.  {JEmhwry  v.  Shel- 
don, 68  N.  Y.  227,  234 ;  Smith  v.  SchoUs,  id.  41 ;  StevensanY. 
Lisley,  70  id.  512 ;  Monarque  v.  Monarque,  80  id.  320  ;  Shet- 
tier  V.  Smith,  41  id.  328 ;  Bruner  v.  Meigs,  64  id.  606 ;  Barb, 
on  Parties,  502-508;  Thomas  on  Mort.  224;  WtUiamsonv. 
Field,  2  Sandf.  Ch.  533-563;  Mead  v.  MitcheU,  17  N.  Y. 
210-214;  Tho?nas  v.  Dunning,  19  Eng.  L.  &  Eq.  316;  Col- 
verley  v.  Phelp,  6  Maddock,  229 ;  Valentine  v.  Belden,  20 
Hun,  537 ;  People  v.  Ope7h  Bd.  of  Stock  Brokers,  28  id. 
274 ;  92 N.  Y.  98;  Packer  v.  Ji.  dk  S.  R.  R.  Co,,  17  id.  283, 
287 ;  Willard's  Eq.  47 ;  Prentice  v.  Jansan,  79  N.  Y.  478 ;  1 
Hilliard  on  Real  Prop.  [4th  ed.],  658;  Brainardw  Cooper, 
10  N.  Y.  356,  358  ;  Eagle  L.  Ins.  Co.  v.  Camm^t,  2  Edw.  Ch. 
127;  Nodine  v.  Oreenfidd,  7  Paige,  544;  Piatt  v.  Oliver,  2 
McL.  267,  306,  307. 
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Rapallo,  J.  We  are  of  opinion  that  tUe  objection  taken  by 
the  defendant  to  the  title  of  the  plaintiff  to  the  real  estate 
agreed  to  be  conveyed,  is  not  well  founded.  The  property  was 
purchased  by  the  plaintiff  at  a  judicial  sale  under  a  judgment 
for  the  foreclosure  of  a  mortgage  held  by  him.  The  fee  of  the 
mortgaged  premises  was  at  the  time  of  that  foreclosure  vested 
in  Mrs.  Sarah  P.  Raynor,  executrix  of  William  H.  Raynor, 
deceased,  subject  to  the  mortgage  held  by  the  plaintiif .  In  fore- 
closing his  mortgage,  the  plaintiff  made  Mrs.  Baynor  a  party 
defendant  individually  and  as  executrix,  but  did  not  make  par- 
ties all  the  beneticianes  under  the  will  of  Raynor,  and  the 
omission  to  make  some  of  these  beneficiaries  parties,  is  now 
alleged  as  a  defect  in  the  plaintiff's  foreclosure. 

The  executrix,  Mrs.  Raynor,  obtained  title  to  the  premises 
by  purchasing  them  at  a  sale  under  the  foreclosure  of  a  second 
mortgage  on  the  same  premises,  wliich  was  held  by  Raynor  at 
the  time  ot  his  death.  Raynor  then  had  no  title  to  the  prop- 
erty and,  consequently,  no  title  thereto  was  derived  by  his  ex- 
ecutrix under  his  will,  and  the  beneficiaries  thereunder  took  no 
interest  in  the  property  at  the  time  of  the  testator^ s  death. 
The  only  claim  Raynor  had  was  his  mortgage,  which  passed 
as  personal  property  to  his  executrix. 

If  the  plaintiff"  had  commenced  the  foreclosure  of  his  prior 
mortgage  while  the  executrix  of  Raynor  still  held  this  second 
mortgage,  she  certainly  would  have  been  the  only  party  neces- 
sary to  be  made  a  defendant  for  the.  purpose  of  representing 
the  interest  of  Raynor's  estate  in  the  mortgaged  premises,  and 
the  beneficiaries  under  the  will  of  Raynor  would  not  have 
been  necessary  or  proper  parties  to  sudi  foreclosure. 

But  before  the  plaintiff  commenced  his  foreclosure  the  ex- 
ecutrix of  Raynor  foreclosed  her  second  mortgage,  and  for 
the  protection  of  her  lien,  bid  in  the  property  at  the  sale  for  a 
sum  less  than  sufficient  to  pay  the  amount  due  on  the  mort- 
gage and  took  a  deed  from  the  referee  to  herself,  subject  to 
the  plai&tiff^s  mortgage,  in  which  deed  she  was  described  as 
executrix  of  and  trustee  under  the  will  of  William  H.  Raynor, 
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deceased.  The  title,  thus  acquired,  she  held  at  the  time  of  the 
foreclosure  by  the  plaintiff  of  his  mortgage. 

By  the  will  of  William  H.  Raynor  he  devised  his  residuary 
estate,  real  and  personal,  to  his  executrix  and  executors  in  trust, 
to  convert  the  same  into  money  and  invest  the  proceeds  and 
apply  the  income  thereof  to  the  use  of  his  widow  and  children 
during  their  respective  lives,  in  certain  proportions  specified  in 
the  will,  with  remainders  over  to  their  issue  in  the  principal. 
The  widow  alone  qualified  as  executrix.  As  such  executrix 
and  individually  she  was  made  a  party  defendant  in  the 
plaintiff's  foreclosure,  and  the  exectitors  named  in  the  will  were 
also  made  parties,  as  well  as  the  cestuis  que  tricetentj  the  children 
of  the  testator,  who  were  entitled  to  the  income  of  the  trust 
estate  during  their  lives,  but  certain  grandchildren  of  Raynor, 
then  living,  who  had  vested  remainders  limited  upon  the  inter- 
ests of  their  parents,  were  not  made  parties,  and  their  omission 
is  the  defect  alleged  by  the  defendant. 

The  court  at  Special  Term  decided  that  the  objection  made 
by  the  defendant  to  the  plaintiff's  title  was  not  tenable,  and 
rendered  judgment  in  favor  of  the  plaintiff.  This  judgment 
was  reversed  at  Greneral  Term,  the  court  holding  that  all  the 
parties  interested  in  the  estate  of  William  EL.  Raynor,  deceased, 
under  the  trusts  created  by  his  will  and  the  remainders  limited 
therein,  were  necessary  parties  to  the  foreclosure. 

This  decision  is  placed  upon  two  grounds  :  First,  it  is  said 
that  the  mortgage  held  by  the  testator  Raynor  was  a  portion  of 
his  estate,  and  included  in  the  directions  contained  in  his  will, 
and  that  the  grandchildren  wei'e  interested  in  it  in  remainder, 
the  same  as  they  were  in  other  portions  of  the  testator's 
estate,  and  consequently  necessary  parties  to  the  foreclosure  of 
the  prior  mortgage.  This  position  would  lead  to  the  conclu- 
sion that  if  the  mortgage  held  by  Raynor's  executrix  had  not 
been  foreclosed,  but  liad  remained  in  her  hands  as  part  of  the 
testator's  personal  estate  at  the  time  of  the  foreclosure  of  plaint- 
iff's prior  mortgage,  all  persons  ultimately  interested  in  the 
estate  of  Raynor  were  necessary  parties  to  the  foreclosure. 
This  we  cannot  sustain.     The  legal  title  to  all  the  personal 
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estate  of  a  testator  vests  by  law  iii  his  executors,  who  represent 
the  interests  of  all  parties  concerned,  and  have  full  power  of 
disposition  over  it,  and  under  the  modern  law  in  respect  to 
mortgages,  according  to  which  the  mortgagee  takes  no  estate 
in  the  land  mortgaged,  the  lien  of  a  mortgage  held  by  execu- 
tors is  effectually  barred  by  the  foreclosure  of  a  prior  mortgage 
in  an  action  in  equity  to  which  the  executors  of  the  second 
mortgagee  are  parties.  (Calvert  on  Parties,  19-20.)  The  lega- 
tees, creditors  or  otlier  pei'sons  interested  in  the  estate  of  the 
deceased,  are  no  more  necessary  parties  to  such  an  action  than 
they  would  be  to  an  action  brought  by  the  executors  of  the 
deceased  party  to  foreclose  the  mortgage  held  by  them,  and  it 
cannot  matter  what  dispositions  are  made  by  tiie  will,  of  the 
personal  or  real  estate,  provided  the  particular  mortgage  has 
not  been  specifically  bequeathed  and  delivered  over  to  the 
legatee. 

But  it  IS  said,  in  the  second  place,  that  by  the  sale  of  the 
land  to  the  executrix  under  the  foreclosure  of  the  second  mort- 
gage, and  the  conveyance  to  her  as  executrix  and  trustee  under 
the  will  of  the  testator,  the  land  became  subject  to  all  the  pro- 
visions of  the  will,  and  under  those  provisions  estates  became  • 
vested  directly  in  the  testator's  grandchilden,  an  estate  in 
remainder  being  limited  to  them  upon  the  death  of  their 
parents. 

We  cannot  concur  in  this  view.  There  is  no  question  about 
the  general  rule  that  where  the  equity  of  redemption  has  been 
sold  or  devised,  and  become  divided  into  particular  estates  and 
remainders,  the  ownei*s  of  these  estates  should  be  parties  to  an 
action  to  foreclose  the  mortgage,  and  that  when  the  equity  of 
redemption  has  been  vested  in  trustees  for  the  benefit  of  others 
the  cestuis  qtie  trustent^  as  well  as  the  trustees,  should  be  par- 
ties. (Story's  Eq.  Plead.,  §  193.)  But  the  trusts  here  referred 
to  are  express  trusts  under  which  the  ceaticis  qiie  trustent  ac- 
quire equitable  estates  or  interests  directly  in  the  land,  as  land, 
and  not  trusts  implied  by  law,  where  the  whole  legal  title  is  in 
one  person,  subject  only  to  a  liability  to  account  to  others  for 
the  value  of  the  property. 
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It  may  happen  that  an  executor  or  administrator,  without 
atitJiority,  invests  the  funds  of  the  decedent's  estate  in  land;  or 
lie  may  take  land  in  payment  of  a  debt  due  to  the  estate  which 
he  represents,  or  may  purchase  it  for  the  protection  of  the 
estate  at  an  execution  sale  under  a  judgment  belonging  to  the 
estate.  Under  such  circumstances  the  executor  or  administra- 
tor in  one  sense  holds  the  land  in  trust  tor  the  persons  bene- 
ficially interested  in  the  estate,  and  can  be  compelled  to  account 
for  it.  But  if  the  land  is  subject  in  his  hands  to  a  prior  mort- 
gage, the  mortgagee  in  foreclosing  it  is  not  bound  to  make  the 
devisees  or  legatees  in  the  case  of  an  executor,  or  the  next  of 
kin  in  case  of  an  administrator,  or  the  creditors  of  the  deceased 
in  either  case,  parties  to  the  foreclosure.  The  legal  title  to  the 
land  is  in  the  executor  or  administrator,  but  as  between  him  and 
the  legatees,  next  of  kin  and  creditors  of  the  deceased  party 
it  is  personal  estate,  and  he  holds  it  as  the  l^gal  representative 
of  the  deceased. 

In  all  the  cases  which  have  been  refen'ed  to  on  tlie  part  of 
the  respondent  those  who  have  been  held  to  be  necessary  par- 
ties have  been  entitled  to  some  direct  estate  or  interest,  legal 
or  equitable,  in  the  land  as  land.  In  JVodine  v.  Greefi^field 
(7  Paige,  544),  the  party  omitted  had  a  vested  estate  in  re- 
mainder in  the  land.  In  Williamson  v.  I^ield  (2  Sandf.  C\u 
563),  the  land  had  been  devised  by  the  testator  in  trust  for  his 
cliildren  and  they  had  direct  equitable  estates  in  the  land  under 
an  express  trust.  All  the  other  authorities  cited  apply  to  cases 
of  that  description  and  there  is  none  which  touches  a  case  like 
the  present.  Here  the  land  was  bid  in  and  purchased  by  the 
executrix  simply  for  the  purpose  of  protecting  the  estate  from 
loss  of  the  mortgage  debt  or  some  part  thereof.  It  was  not 
made  as  a  purchase  of  land  in  trust  for  the  children  or  grand- 
children under  a  power  contained  in  the  will,  for  tliere  was  no 
power  in  the  will  to  invest  in  land.  The  land  acquired  by  the  ' 
executrix  did  not  come  under  the  same  rnles  as  if  it  had 
been  the  property  of  the  testator  at  the  time  of  his  death.  In 
that  case  the  executrix  would  have  had  no  title  except  such  as 
she  acquired  under  the  will  as  trustee,  and  those  entitled  in 
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remainder  after  the  execntion  of  the  trasts  created  bj  the  will, 
would  have  had  rested  legal  estates  in  remainder  in  the  laud, 
subject  to  be  defeated  only  by  the  execution  of  the  power  of 
sale  contained  in  the  will.  In  the  present  case  the  efiEect  of 
the  conveyance  to  the  executrix  was  to  make  the  land  in  her 
hands  take  the  place  of  the  mortgage,  as  personal  estate ;  and 
she  was  liable  to  aeoonnt  for  it  as  such.  The  conveyance  had 
the  same  effect  as  if  it  had  been  made  to  her  in  her  individual 
name.  '  She  had  full  power  of  disposition  of  the  property  and 
although  she  was  liable  to  account  for  its  proceeds  to  those 
interested  in  the  estate,  and  in  that  sense  she  held  it  as  trustee, 
the  trust  under  which  she  held  it  was  one  created  by  law^  and 
not  by  the  will  of  the  testator.  Tliat  will  never  operated  di- 
rectly upon  it.  It  di-d  not  belong  to  the  testator  when  the  will 
took  effect,  and  the  beneficiaries  under  the  will  never  acquired 
any  direct  estate  or  interest  whatever,  legal  or  equitable,  in 
the  property  as  land.  They  only  had  the  right  to  require  the 
executors  to  account  for  it  as  for  any  other  item  of  personal 
estate  in  her  hands  as  executrix.  The  entire  legal  title  was 
vested  in  her  and  she  represented  the  equitable  interests  of 
those  who  were  thus  entitled  to  call  her  to  aocoimt. 

That  land  bought  in  by  executors  on  a  foreclosure  of  a  mort- 
gage belonging  to  the  estate  is  to  be  treated  as  personal  prop- 
erty, which  the  executors  may  sell,  and  for  which  they  are 
accoantable  as  such,  lias  been  frequently  decided,  and  it  is  im- 
material whether  the  deed  is  taken  in  the  names  of  the  execu- 
tors as  such  or  in  their  individual  names.  {Clark  v.  Glark^  8 
Paige,  153 ;  Schoonmak&r  v.  Van  Wy6k^  31  Barb.  467 ;  Kafon- 
ime  V.  Bddm,  20  Hun,  537;  Cooh  v,  liyan,  29  id.  249.)  In 
all  these  cases  land  thus  purchased  by  an  executor  or  adminis- 
trator is  regarded  as  a  substitute  for  the  mortgage  foreclosed 
and  takes  its  place  for  all  purposes  as  between  the  executor  or 
administrator  and  the  parties  interested  in  the  estate.  It  is 
not  treated  as  land  belonging  to  the  testator.  His  heirs  or 
devisees  take  no  direct  interest  in  it  and  cannot  dispute  the 
title  of  a  purchaser  from  the  executor,  though  no  power  of 
sale  be  contained  in  the  will.     The  heirs  of  an  intestate  cannot 
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qtiestion  the  title  of  a  purchaser  from  his  administrator  who 
has  purchased  land  under  such  circumstances.  {Lang  v. 
O' Fallon,  19  How.  [U.  S.],  116 ;  Williams  on  Executors,  p. 
650,  note  d.) 

The  fallacy  of  the  argument  on  the  part  of  the  defendant 
consists  in  assuming  that  the  property  became  subject  to  the 
trusts  and  estates  created  by  the  will.  As  to  real  estate  of 
which  the  testator  died  seized,  those  trusts  and  limitations  took 
effect  directly,  but  as  to  the  personal  estate  the  case  is  differ- 
ent. The  title  to  personalty  vests  in  the  executors,  as  such, 
by  operation  of  law,  and  their  title  as  executors  is  paramount 
to  that  as  trustees.  Trustees  can  take  personalty  only  through 
the  executors.  Trustees,  even  when  they  are  the  same  persons 
as  the  executors,  take  only  as  legatees.  {Newcomh  v.  Williams^ 
9  Mete.  525.)  The  interests  of  the  beneficiaries  under  the 
will  of  Raynor  never  attached  directly  to  the  property  now 
in  question.  They  never  had  any  interest  in  it  as  land. 
It  was  personalty  when  the  testator  died,  and  so  far  as  their 
rights  are  concerned  it  still  remained  personalty  in  the  hands 
of  the  executrix,  as  executrix,  when  the  plaintiff  foreclosed 
his  mortgage.  If  upon  a  sale  under  the  plaintiff's  mortgage 
there  had  been  a  surplus,  the  children  or  grandchildren  of 
Raynor  would  have  had  no  standing  in  court  at  any  time,  how- 
ever remote,  to  claim  any  part  of  such  surplus.  The  execu- 
tors or  administrators  of  Mr.  Raynor  were  the  only  parties 
who  could  intervene  for  that  purpose,  and  the  plaintiff's  fore- 
closure, to  which  they  were  parties,  by  barring  their  rights 
clearly  protected  the  purchaser,  under  that  foreclosure,  against 
the  claims  of  all  those  to  whom  the  executors  of  Raynor  were 
equitably  accountable  and  whose  rights  depended  upon  theirs. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  rendered  at  Special  Term  should  be  affirmed,  without 
costs  to  either  party. 

All  concur. 

Order  reversed,  and  judgment  affirmed. 
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Maby  Jane  Peck,   Executrix,  etc.,  Appellant,  v, 
Gallaghan,  Respondent. 


Patrick 
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Under  the  act  of  1880  (Chap.  36,  Laws  of  1880),  aathorizing  a  comparison 
to  be  made,  by  witnesses  on  a  trial,  "  of  a  disputed  wrHing  with  anj 
writing  proved  to  the  satisfaction  of  the  court  to  be  genuine/'  where  the 
genuineness  of  a  signature  is  in  question,  it  is  competent  to  give  in  evi- 
dence writings  proved  to  be  in  the  handwriting  of  the  person  whose 
signature  the  one  in  question  purports  to  be,  for  the  purpose  of  enabling 
experts  to  make  comparisons,  and  give  their  opinions  as  to  the  genu- 
ineness of  the  signatures. 

The  act,  however,  does  not  authorize  the  admission  in  evidence  of  writings 
other  than  those  of  the  person  whose  signature  is  in  question. 

Accordingly  held,  that  the  exclusion  of  specimens  of  the  handwriting  of  a 
person  who.  it  was  claimed,  had  forged  the  signature  in  question,  was 
proper. 

In  proceedings  before  a  surrogate  for  the  probate  of  a  will  which  is  con- 
tested, a  judgment-roll  in  an  action  between  the  parties,  wherein  was 
involved  and  determined  questions  of  law  and  fact  arising  in  the  pro- 
ceedings, is  competent  evidence. 

,    (Argued  January  24, 1884  ;  decided  February  26, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  March  term,  1882,  which  affirmed  a  decree  of  the 
Burrogate  of  the  county  of  New  York,  admitting  to  probate  the 
will  of  Gertrude  B.  Gallaghan,  deceased. 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

Matthew  Hcde  for  appellant.  The  court  erred  in  admitting 
in  evidence  various  papers  which  were  irrelevant  to  the  matters 
in  dispute,  as  standards  with  which  to  compare  the  signature  to 
the  will,  and  in  admitting  the  evidence  of  alleged  experts  com- 
paring the  signatures  with  such  "  standards."  {Com.  v.  East- 
man,  1  Gush.  189,  217;  Masten  v.  Maguire^  7  Gray,  177; 
Bacon  v.  WiUianiSy  13  id.  525.) 

Luther  a.  Ma/rah  for  respondent.     The   questions  as  to 
whether  the  will  was  executed  under  fear,  compulsion  or  undue 
SiCKELS  —  Vol.  L.  10 
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injSiience,  or  whether  the  signature  of  the  testatrix  was  forged, 
were  questions  of  fact,  and  having  been  passed  upon  by  the 
surrogate,  and  his  decision  affirmed,  they  were  not  reviewable. 
(Code,  §  1337 ;  Matter  of  Rose,  87  N.  Y.  514 ;  Davis  v.  Clark^ 
id.  623 ;  Snyder  r.  Sherman^  88  id.  656  ^  J/^ukb  v.  MoGlyrm^ 
id.  357.) 

BuGEB,  Ck  jr.  An  examination  of  the  evidence  in  this  case 
diaelosea  that  the  only  objections  made  to  the  probate  of  the  will 
of  Gertrude  B.  Callaghan,  viz.:  Firei^  that  it  was  not  executed  by 
her  as,  and  for  her  last  will  and  testament,  and,  seoondy  that  it 
was  executed  under  fear,  compulsion,  or  undue  influence  of  her 
husband,  the  proponent  herein,  were  founded  exclusively  eitlier 
upon  circumstantial  evidence  or  the  opinion  of  experts  as  to  the 
genuineness  of  the  signature  to  the  will  in  question.  There  is 
but  little  evidence  as  to  the  character  or  value  of  the  property 
affected  by  its  provisions,  except  that  which  shows  tliat  the 
decedent  died  possessed  of  no  real  estate. 

Under  the  statutes  of  distribution  in  force  at  the  time  of  the 
death  of  Mrs.  Callaghan  it  would  seem  that  the  proponent,  in 
the  absence  of  any  will,  would  be  entitled  to  all  of  the  property 
possessed  by  his  wife  upon  her  death. 

It  would  follow  from  this  fact  that  the  proponent  could  liave 
no  object,  and  there  could  exist  no  motive  to  induce  him  to 
commit  the  crime  of  forgery,  or  to  use  any  means  by  way  of 
compulsion,  fear  or  undue  influence,  to  obtain  from  his  wife 
a  devise  of  her  property  to  himself.  Certainly  we  cannot,  in 
the  absence  of  any  proof  of  motive  on  the  part  of  the  propo- 
nent, reverse,  upon  evidence  so  inconclusive  and  uncertain  as 
exists  in  this  case,  the  findings  of  the  court  l)eIow,  establisliing 
the  valid  execution  by  the  decedent  of  the  will  in  question. 

The  appellant,  on  the  hearing,  objected  to  the  introduction 
of  specimens  of  the  handwriting  of  the  decedent,  offered  for 
the  purpose  of  enabling  experts  to  give  their  opinions  as  to  the 
genuineness  of  her  signature  to  the  will  by  comparison  with 
such  specimens,  and  excepted  to  the  decision  of  the  surrogate 
admitting  such  evidence. 
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We  think  the  evidence  was  proper  nnder  chapter  »36  of  the 
Laws  of  1880. 

This  act  was  evidently  intended  to  enlarge  the  rules  of  evi- 
dence and  extend  the  facilities  for  testing  the  handwriting  of 
a  party,  the  genuineness  of  whose  signature  was  disputed, 
beyond  the  opportunities  aflForded  by  the  then  existing  ndes. 

It  was  theretofore  competent  to  give  tlie  evidence  of  experts 
as  to  the  genuineness  of  handwriting  by  comparison  with  other 
specimens  of  the  party's  handwriting,  which  had  been  admitted 
in  evidence  for  other  lawful  purposes  on  the  trial ;  but  it  had 
not  been  competent  to  introduce  such  specimens  for  the  sole 
purpose  of  comparison.  (Miles  v.  Loomia^  75  N.  Y.  288; 
31  Am.  Eep.  470.)  The  evils  apprehended  from  the  introduc- 
tion of  such  evidence  have  been  stated  to  be,  first :  The 
selection  of  unfair  specimens  of  the  handwriting  which  is  in 
dispute,  by  the  party  offering  them  in  proof,  and  second :  The 
embarrassments  arising  from'  the  multiplication  of  issues  over 
the  genuineness  of  the  various  signatures  whicli  might  be 
offered  in  evidence.  {Miles  v.  Loomisy  supra,)  The  act  in 
question  leaves  the  character,  number  and  suflSciency  of  identi- 
fication of  the  specimens  offered  in  evidence  for  the  purposes 
of  comparison  entirely  to  the  discretion  of  the  court,  and  thus 
attempts  to  obviate  the  objections  formerly  existing  to  this 
species  of  evidence. 

The  language  of  the  act,  however,  which  permits  the  intro- 
duction of  specimens  of  a  person's  handwriting,  for  the  purpose 
of  comparison,  when  proved  to  the  satisfaction  of  the  court, 
authorizes  only  the  admission  of  such  writings  as  purport  to  be 
the  handwriting  of  the  person,  the  genuineness  of  whose  sig- 
nature is  disputed.  The  disputed  writing  referred  to  in  the 
statute  relates  only  to  the  instrument  which  is  the  subject  of 
controversy  in  the  action,  and  the  specimens  of  handwriting 
admissible  thereunder  are  those  of  the  person  purporting  to 
have  executed  the  instrument  in  controversy.  Any  other  con- 
struction would  place  it  within  the  power  of  a  contestant  to 
introduce  in  evidence  specimens  of  the  liandwriting  of  as  many 
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persons  as  he  should  sec  iit  to  charge  with  the  act  of  forging 
the  signature  in  dispute. 

The  exception,  therefore,  by  the  appellant  to  the  decision  of 
the  surrogate,  excluding  specimens  of  the  handwriting  of 
a  person  who  was  claimed  to  have  forged  the  signature  to  the 
will  in  question  was  not  well  taken. 

There  is  no  other  question  i-aised  meriting  notice,  except, 
perhaps,  that  which  relates  to  the  admission  in  evidence  by  the 
surrogate  of  the  judgment  roll.  It  appears  that  this  was 
entered  in  an  action  in  the  Supreme  Court  between  the  same 
parties,  and  involved  many  of  the  questions  of  fact,  and  some 
of  the  questions  of  law  arising  in  this  controversy. 

We  think  it  quite  clear  that  the  judgment  roll  was  compe- 
tent evidence  either  for  or  against  eitlier  of  the  parties  thereto 
in  any  subsequent  litigation,  and  was,  therefore,  properly 
received  in  evidence. 

The  judgment  sliould  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


William  M.  Pkichard  et  al.,  Executora,  etc..  Respondents,  v. 
John  B.  Thompson,  Appellant. 

Where  a  gift  to  a  charitable  use  is  bo  indefinite  as  to  be  incapable  of  being 
executed  bj  a  judicial  decree  it  is  invalid. 
ij A  clause  in  the  will  of  T.  gave  to  his  executors  a  sum  specified,  in  trust,  to 
distribute  the  same  ''among  such  incorporated  societies  organized  under 
the  laws  of  the  State  of  New  York  or  the  State  of  Maryland,  having 
lawful  authority  to  receive  and  hold  funds  upon  permanent  trusts  for 
~96     Tsl  cliaritable  or  educational  uses,"  as  said  executors  or  the  survivors  of 

161    189  them  might  select,  and  in  such  sums  as  they  should  determine.      In  an 

fl61    144j  action  for  the  construction  of  the  w\\\,7ield,  that  said  clause  was  void 

because  of    indefiuiteness  and   uncertainty  in  the  designation  of   the 
recipients  of  the  testator's  bounty. 
Power  ▼.  Casndy  (79  N.  Y.  602)  distinguished. 
Prickard  v.  Thompson  (29  Hun,  295),  reversed. 

(Argued  January  22, 1884 ;  decided  February  20, 1884.) 
Appeal  from  judgment  of  the  General  Term  of  the  Su- 
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preme  Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  February  2,  1883,  which  affirmed  a  judgment. 
(Reported  below,  29  Hun^  295.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Edward  H.  Uawke  for  appellant.  The  executora  are  mere 
naked  trustees,  witli  power  to  give  upon  a  certain  contin- 
gency ;  there  is  nothing  compulsory  about  it.  (Perry  on 
Trusts,  228,  §  248.)  The  court  could  not  execute  the 
power  in  default  of  an  appointment.  (Perry  on  Tnists, 
232,  §252.)  The  contingencies,  the  events  upon  which  this 
executory  devise  is  to  vest  in  the  incorporated  societies  of 
the  State  of  New  York  or  Maryland,  may  not  happen  within 
the  two  lives,  and  for  that  reason  it  is  void.  (Perry  on  Trusts, 
350,  §  381 ;  Baecomb  v.  Alherson^  34  N.  Y.  698.)  A  devise  to 
a  corporation  in  Maryland,  organized  imder  its  State  laws,  is 
void  unless  it  \a  authorized  so  as  to  take  by  a  statute  of  this 
State,  although  by  its  charter  it  has  that  authority.  (  White  v. 
Howardy  4(5  N.  Y.  144 ;  1  R.  S.,  p.  1167,  §  1 ;  id.  723,  §  15 ; 
Lewis  on  Perpetuities ;  Hawley  v.  James^  15  "Wapd.  62 ; 
Schetiler  v.  Smithy  41  N.  Y.  335.)  In  construifig  dispositions 
of  property  with  reference  to  the  statutes  against  perpetuities, 
any  limitation  is  void,  as  in  violation  of  that  statute,  by  which 
the  suspension^f  the  power  of  alienation  of  i>ersonal  property 
will  not  necessarily,  under  all  possible  circumstances,  terminate 
witliin  the  prescribed  period.)  Schetiler  v.  Smithy  41  N.  Y . 
335  ;  id.  328.)  Implied  directions  to  accumulate  are  as  much 
within  the  prohibition  of  the  statute  as  those  expressly  given. 
•{Dodge  v.  Fond,  23  N.  Y. ;  Redf.  on  Surr.,  340 ;  2  R.  S.,  p. 
1167,  tit.  4,  §  4  [6th  ed.],  Cothran.) 

Dwican  Smith  for  respondents.  A  tnist  of  personalty  is 
not  within  the  statnte  of  uses  and  trusts,  and  may  be  created 
for  any  purpose  not  forbidden  by  law.  {Goit  v.  Cooky  7  Paige, 
521,  534  ;  Gilman  v.  RedingtoUy  24  N.  Y.  9, 12,  13;  Bucklin 
V.  BrvcMiny  1  Keyes,  41,  148 ;  Ilohnes  v.  Mead,  52  N.  Y. 
332,  343.)     The  statute  in  relation  to  the  suspension  of  tlie 
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absolate  ownership  of  personal  property  is  not  violated. 
{Foose  V,  WAitmare,  82  N.  Y.  405,  407 ;  Williams  v.  WMianUy 
1  Sim.  [N.  S.]  358.)  The  trust  is  not  invalid^by  reason  of  in- 
definitenes&  (Shelford  on  Mort.  &  Char.  Uses,  61 ;  Shotwdl 
V.  MoU,  2  Sandf.  Ch.  46,  59 ;  Sherwood  v.  Am.  Bible  8oc.,l 
Keyes,  565 ;  Ckajnberlain  v.  Cluimherlain^  43  N.  Y.  424 ; 
Edmss  V.  Mead,  52  id.  332  ;  Pomr  v.  Caasidy,  79  id.  602 ; 
Gumble  v.  Pfluger,  62  How.  Pr.  118.)  Assuming  the  tmst 
to  be  valid,  the  question  as  to  income  was  res  adjvdicaia  by 
the  surrogate's  decree.  (Leggett  v.  Leggett^  3  Snp.  C't  Rep. 
333.)  Legacies  draw  interest  from  the  time  they  are  payable, 
whether  that  time  is  fixed  by  the  testator  in  his  will,  or  by 
statute.  (Redf.  Surr.  Ct.  586 ;  Bradner  v.  FauUcner^  12  N. 
T.  472  ;  2  R.  S.  90,  §  45 ;  3  id.  [7th  ed.]  p.  301 ;  Marsh  v. 
Haguey  1  Edw.  174,  187.)  This  not  being  a  mere  naked 
power,  but  a  trust,  and  being  valid,  the  court  has  the  power  to, 
and  should,  enforce  its  execution.  (2  Story  on  Eq.,  §  1061 ; 
Owens  V.  Missionary  S'K  ,  14  N.  Y.  380,  408 ;  Eesketh  v. 
Murphy,  35  K.  J.  Eq.  23;  Power  v.  Cassidy,  79  N.  Y.  602.) 

Miller,  J.  This  action  was  brought  for  the  purpose  of 
obtaining  the  judgment  of  the  court  as  to  the  construction  to 
be  placed  upon  the  tenth  article  of  the  last  willaud  testament 
of  William  D.  Thompson,  deceased,  and  to  determine  to  whom 
the  income  of  the  trust  fund,  therein  mentioned,  belongs,  and 
to  obtain  the  judgment  of  the  court  as  to  the  powers  and  duties 
of  the  executors  and  trustees  under  the  said  tenth  article,  and 
for  direction  as  to  the  execution  of  the  trust  thereby  created 
in  view  of  the  refusal  of  the  defendant  and  appellant,  one  of 
the  said  executors  and  trustees,  to  recognize  the  said  trust  a» 
valid*and  to  join  in  or  consent  to  its  execution. 

By  the  tenth  article  of  the  will,  which  is  in  question,  the 
testator  gave  and  bequeathed  to  his  executors,  or  the  survivors 
of  them,  "  bonds  and  stocks  amounting  at  their  par  value  to  the 
sum  of  $150,000  *  *  *  in  and  upon  the  trust  that  they 
shall  distribute  and  apply  the  same  to  such  charitable  and 
educational  uses,  and  in  siich  manner  as  shall  be  specified  and 
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directed  ia  a  codicil  to  this  mj  will,"  which  codicil  the  testator 
declared  he  was  not  thea  prepared  to  make,  bat  which  he  in- 
tended to  make  without  unnecessary  delay.  And  in  case  the 
codicil  should  not  be  executedt  "  then  npon  trust  to  distribnte 
the  said  sum  of  $150,000  to  and  among  such  incorporated 
societiiis,  organized  under  the  laws  of  the  State  of  New  York, 
or  the  State  of  Maryland,  having  lawful  authority  to  receive 
and  hold  f nnds  upon  permanent  trusts  for  charitable  or  edaca- 
tional  uses,  as  my  said  executors,  the  survivors  or  survivor  of 
them,  shall  select  for  that  purpose,  and  in  such  several  sums, 
not  exceeding  in  any  case  the  amount  that  such  incorporated 
body  is  empowered  by  law  to  take  and  hold  upon  the  uses 
aforesaid,  as  they,  my  executors,  the  survivors  or  survivor  of 
them,  shall  determine.  And  I  further  direct  that  the  selection 
and  distribution  aforesaid  be  made  and  fully  completed  within 
the  life-time  of  the  longer  liver  of  the  two  persons  lastly  named 
in  the  fourteenth  clause  of  this  my  will  as  my  executors ;  and 
it  id  my  expectation  tliat  the  same  shall  be  completed  at  any 
rate  before  the  expiration  of  three  years  after  my  decease." 
The  testator  died  without  having  executed  any  codicil  to  his 
will.  The  plaintiflE  Prichard  and  the  defendant  were  the  two 
last  named  i^ecutoiiB  in  the  will.  Several  questions  are  made 
as  to  the  validity  of  the  bequest  under  the  tenth  para- 
graph of  the  will  which  has  been  cited.  The  most  impor- 
t«nt  of  these  relate  to  the  designation  of  the  donees  who 
are  to  receive  the  amount  to  be  distributed  among  incor- 
porated societies  within  the  two  States  named.  No  donees 
having  been  named  specifically,  the  selection  to  be  made  em- 
braced a  large  number  of  institutions  within  the  limits  pi'e- 
scribed,  thus  vesting  a  wide  discretion  in  the  trustees.  It 
cannot  be  denied  that  the  provision  was  not  specific  in  this  re* 
spect,  and  it  is  claimed  that  it  was  void  by  reason  of  indefinite- 
ness  and  uncertainty  in  failing  to  designate  any  particular 
institutions  or  any  class  of  institution  which  were  to  be  the*  re- 
cipients of  the  testator's  bounty.  According  to  the  paragraph 
of  the  will  in  question  the  distributLwi  is  to  be  made  to  incor- 
porated societies  that  have  authority  to  hold  funds  for  charitable 
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and  educational  uses.  This  would  embrace  all  institutions  of  • 
charity  of  every  name  and  description,  and  all  colleges,  schools 
and  institutions  of  learning.  The  number  would  certainly  be 
very  great  and  the  discretion  to  be  exercised  very  large  and 
extended,  imposing  much  responsibility,  care  and  attention 
in  discriminating  between  so  many  objects  organized  for 
various  purposes  connected  with  charity  and  education. 
"While  the  law  in  many  instances  sanctions  the  right  of  a 
testator  to  confer  upon  his  executors  or  trustees  the  power 
of  selecting  the^  objects  entitled  to  consideration  in  the 
distribution  of  his  estate,  it  does  not  give  such  an  unlimited 
and  unbounded  authority  aa  woidd  include  all  and  every  object 
which  the  testator  himself  might  select  in  the  free  exercise  of 
his  own  will,  discretion  and  judgment.  There  must  be  some ' 
limit  to  the  testator's  power  to  dispose  of  his  estate  and  some 
certainty  and  definiteness  in  the  selection  of  those  who  are  to 
receive  it  by  virtue  of  his  last  will  and  testament.  He  clearly 
would  not  be  authorized  to  make  a  bequest  empowering  his 
executors  to  select  institutions  embracing  the  whole  civilized 
world  or  even  within  the  limits  of  the  United  States.  Such 
a  disposition  of  his  estate  would  unquestionably  be  of  such  an 
uncertain  and  indefinite  character  as  to  render  it  difficult  for 
the  courts  to  carry  it  into  effect,  and  for  that  reason  would  not 
be  upheld.  If  the  testator  had  a  right  to  select  societies  em- 
bracing a  great  variety  of  institutions,  without  designating  any 
class  and  without  restriction  as  to  their  number,  within  the 
limits  of  two  States  then  he  was  authorized  to  go  beyond  tliat 
without  any  regard  whatsoever  as  to  the  extent  of  the  territory, 
or  the  indefinite  objects  named  in  his  will  which  might  be  em- 
braced within  it.  The  discretion  invested  in  the  trustees 
named  is  far  beyond  what  ordinarily  is  conferred  upon  those 
who  are  selected  to  discharge  functions  of  this  character.  The 
executors  named  are  mere  naked  trustees  with  authority  to 
distribute  in  their  discretion.  No  object  being  designated, 
there  is  no  imperative  duty  imposed  upon  them.  If  they  are 
unable,  or  for  any  reason  fail  to  perform,  it  is  difficult  to  see 
how  a  court  of  equity  could  enforce  a  performance.      It  conld 
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not  well  control  their  discretion  or  exercise  the  power  conferred 
in  their  place  and  stead  or  of  the  survivors  or  survivor  of  either 
of  them.  If  they  refuse  to  execute  it,  or  the  power  remains 
unexecuted,  it  is  not  apparant  how  the  court  could  make  a 
selection,  from  the  extensive  range  of  societies  referred  to,  of 
those  that  should  receive  the  bequest  or  of  the  proportion  in 
which  it  should  be  divided.  Neither  could  the  court  select 
individuals  to  perform  a  duty  devolving  upon  the  trusteeS|  who 
are  selected  no  doubt  by  reason  of  personal  confidence  in  their 
judgment  and  their  capacity  for  the  task  imposed. 

Anothw  difiiculty  presents  itself  as  an  obstacle  in  carrying  out 
the  trust  in  question.  The  beneficiaries  referred  to,  consisting  of 
every  corporation  within  two'States  of  the  character  named  in 
the  will,  would  be  almost  innumerable  and  none  of  them  could 
claim  that  any  specific  portion  of  the  bequest  belonged  to  tbem« 
Until  selected  by  the  trustees  they  would  have  no  such  interest 
as  would  give  them  a  standing  to  compel  an  enforcement  of 
the  bequest.  It  is  a  well-settled  and  established  rule  that 
where  a  gift  to  a  charitable  use  is  so  indefinite  as  to  be  in- 
capable of  being  executed  by  a  judicial  decree,  the  representative 
of  the  donor  must  prevail  over  the  charity.  (  WiUiams  v.  WU- 
liamsj  8  N.  Y.  526.)  Within  the  rule  stated  it  is  quite  obvious 
that  insnperable  obstacles  exist  which  prevent  a  distribution  of 
the  fund  intended  to  be  created  by  the  testator's  will,  and  that 
by  reason  of  a  want  of  precision  and  certainty  in  the  bequest 
made  aud  the  difiiculty  in  the  selection  of  those  who  would  be 
entitled  to  be  benefited  thereby,  it  cannot  be  carried  into  efieet. 
No  case  in  this  State  goes  so  far  as  to  hold  that  such  a  bequest 
is  valid  and  effectual  and  capable  of  being  executed  within  the 
weU  eatablished  rules  of  law  which  are  applicable  to  the  doc- 
trine of  charitable  uses  and  trusts.  While  the  courts  have 
gone  very  far  in  sustaining  bequests  for  charitable  and  educa- 
tional purposes  and  in  upholding  the  proposition  that  a  cluiri- 
table  gift,  definite  in  its  object  and  purpose,  and  made  to  a 
definite  trustee  who  is  to  receive  the  fund  and  apply  it  in  the 
manner  specified,  is  to  be  maintained  although  it  would  be  void 
by  the  general  rules  of  law  because  the  particular  objects  of  the 
SiCKELS— Yql.  L.  11 
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gift  or  the  persons  to  be  benefited  by  it  are  uncertain,  yet  none 
of  the  authorities  sustain  the  rule  that,  where  the  bequest  em- 
braces unknown  beneficiaries  to  an  unlimited  extent  so  as  to 
render  it  almost  impossible  to  ascertain  their  number  or  char- 
acter, and  where  no  restriction  as  to  the  amount  to  be  allowed 
to  any  of  them  is  fixed  or  determined,  such  a  bequest  can  be 
carried  into  effect. 

The  counsel  for  the  respondents  relies  upon  the  case  of 
Power  V.  Cassidy  (79  N.  Y.  602 ;  35  Am,  Rep.  550)  as  author- 
ity for  the  doctrine  that  the  bequest  here  made  can  be  upheld. 
In  that  case  the  testator  bequeathed  to  his  executors  the  bal- 
ance of  his  residuary  estate,  "  to  be  divided  by  them  among  such 
Koman  Catholic  charities,  institutions,  schools  or  churches,  in 
the  city  of  New  York,  as  a  majority  of  my  executrix  and  ex- 
ecutors shall  decide,  and  in  such  proportion  as  they  may  think 
proper,"  and  it  was  held  that  the  bequest  could  be  enforced. 
A  distinction  exists  between  the  case  cited  and  the  one  at 
bar ;  the  decision  in  that  case  is  based  somewhat  on  the  fact 
that  the  trusts  were  of  such  a  nature .  that  a  court  of  equity 
could  direct  their  execution.  The  class  of  beneficiaries  was 
specially  designated  and  confined  to  the  limits  of  a  single  city 
and  to  a  single  religious  denomination,  so  that  each  one  could 
readily  be  ascertained  and  each  had  an  inherent  right  to  apply 
to  the  court  to  sustain  and  enforce  the  bequest  made.  Here 
no  class  is  designated ;  and  as  we  have  already  intimated,  if  a 
court  of  equity  should  be  called  upon,  or  assume  to  take  upon 
itself  the  responsibility  of  carrying  into  effect  the  bequest  of 
the  testator,  it  would  be  obliged  to  bestow  upon  every  chari- 
table and  educational  institution  within  the  two  States  named 
a  portion  of  the  fund  in  question.  This  would  be  a  matter  of 
great  diSiculty  if  not  impracticability,  and  would  inevitably  lead 
to  serious  embarrassment  in  the  discharge  of  the  duty  of  dis- 
posing of  the  fund  in  question.  In  such  a  contingency  it  would 
seem  to  bo  reasonable  that  the  fund  should  be  equally  divided 
among  all  the  institutions  named,  and  thus  the  right  of  selec- 
tion which  was  intrusted  to  the  judgment,  good  sense  and 
kindly  feelings  of  the  executors  as  a  matter  of  personal  con- 
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fidence  would  be  of  no  avail.  For  the  reasons  we  have  stated 
the  case  cited  differs  in  many  respects  from  the  one  under  con- 
sideration, and  it  would  be  extending  the  authority  of  that  case 
beyond  wliat  was  intended  or  what  it  actually  embraced  to  ad- 
judicate tliat  it  covers  and  includes  the  bequests  which  are  now 
the  subject  of  consideration. 

The  examination  which  we  have  given  to  the  question  raised 
loads  to  the  conclusion  that  the  court  below  was  in  error,  for 
the  reasons  stated,  in  deciding  that  the  tenth  clause  of  the  will 
was  valid  and  effectual. 

Tiie  result  at  which  we  have  arrived  renders  it  unimportant 
to  discuss  some  other  objections  which  are  urged  against  the 
validity  of  said  tenth  clause  of  the  will. 

It  follows  from  the  discussion  had  that  the  judgment  of  the 
Special  and  that  of  the  General  Term  should  be  reversed,  and, 
inasmuch  as  the  facts  cannot  be  changed  upon  a  new  trial,  the 
decree  of  the  court  below  should  be  modified  by  directing  that 
the  tenth  paragraph  is  void  and  that  the  bequest  be  paid  to  the 
defendant  John  6.  Thompson  as  residuary  legatee  named  in 
the  testator's  will.  Costs  of  both  parties  to  this  action  should 
be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 


MABTm  Cain,  as  Administrator,  etc.,  Appellant,  v.  Thb  Crrv 
OF  Sybacuse,  Respondent. 

By  defendant's  charter  (§  4,  title  4,  cliap.  63,  Laws  of  1857)  its  common 
council  have  power  to  pass  ordinances  for  the  raising  or  demolishing  of 
baildings  which,  bj  reason  of  fire,  "may  become  dangerous."  Held, 
that  the  power  conferred  was  simply  one  of  local  legislation,  and  the 
failure  to  exercise  it  did  not  make  the  city  liable  for  injuries  caused  by 
the  falling  of  the  wall  of  a  building  which  had  become  dangerous  by 
reason  of  a  fire. 

The  charter  (§  5,  title  4)  also  gave  to  the  common  council  power  to  compel, 
by  resolution,  "the  owners  or  occupants  of  any  wall  or  building  within 
the  city,  which  may  be  in  a  ruinous  or  unsafe  condition,  to  render  the 
same  safe,  or  to  talie  down  or  remove  the  same ; "  also  "  to  require  the 
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ftammaiy  removal  or  abatement  of  all  naiaanoefl;**  a  penalty  was  also 
imposed  for  the  yiolation  of  anj  sach  reaolution.  The  wall  did  not  front 
upon  the  street,  bot  ¥ras  upon  the  line  between  the  lot  on  which  the 
building  stood  and  the  adjoining  lot.  Held^  that,  assuming  the  oonAmon 
eonndl  had  authority  to  pass  a  specific  resolution  in  regard  to  this 
wall,  at  least  in  the  abeenoe  of  eTidenoe  that  that  body  had  notioe  of  its 
dangerous  character,  or  that  its  appearance  clearly  indicated  such  was 
its  character,  the  city  was  not  liable  for  an  omission  to  pass  such  a 
resolution. 
Kiley  ▼.  OUjf  of  Kansas  {ii»  Mo.  103),  Barkery.  Mayor,  eU.,  of  Macon  (39  Ga. 
725),  PeopU  ▼.  Corporation  of  Albany  (11  Wend.  539),  Jonss  ▼.  Nms  Raven 
(34  Conn.  1),  Norristown  v.  Moyer  (67  Penn.  St.  356),  distinguished. 

(Argued  January  23,  1884 ;  decided  February  26, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  npon 
an  order  made  Jannary  25,  1883,  which  affinned  a  judgment 
in  favor  of  defendant,  entered  upon  an  order  directing  a  dis- 
missal of  the  complaint  on  trial.  (Reported  below,  29  Hun,  105.) 

This  action  was  brought  by  plaintiff,  as  administrator  of  the 
estate  of  Patrick  Cain,  to  recover  damages  for  the  death  of 
said  intestate,  which  was  alleged  to  have  been  caused  by  de- 
fendant's negligence. 

In  January,  1882,  a  building  situate  on  Genesee  street,  in 
the  city  of  Syracuse,  was  destroyed  by  fire ;  the  eastern  wall, 
which  ran  back  from  said  street  one  hundred  and  si.xty  feet, 
was  left  standing ;  the  joists,  timbers,  and  all  the  supports  to 
the  wall  were  burned  ;  it  became  sprung  and  gradually  bulged 
toward  the  east.  About  a  week  after  the  fire  the  wall  fell 
upon  a  building  on  the  lot  adjoining  on  the  cast,  crushing  and 
killing  the  intestate,  who  was  in  the  building. 

The  further  material  facts  appear  in  the  opinion. 

LouU  Marshall  for  appellant.  The  liability  of  a  chartered 
municipal  corporation  for  an  improper  performance  or  an  omis- 
sion to  perform  its  duties  arises  out  of  its  contract  with  the 
State  created  by  the  acceptance  of  its  charter.  {Conrad  y.  Vil. 
oflikaca^  16  N.  Y.  161 ;  Maximilian  v.  Mayor  of  N.  T.,  62 
id.  160 ;  Jlam  v.  Mayor  of  N.  Z.,  70  id.  459 ;  McCarthy  v. 
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Oiiy  of  SyracasBy  46  id.  194  ;  Hhies  v.  City  of  Lockpo)%  5 
Lans.  16 ;  50  N.  Y.  236 ;  Ensigih  v.  Stip'vra  of  Livingston 
Co.y  25  Hiin,  21 ;  Henley  v.  Mayor  of  Lyme^  5  Biiigham,  91 ; 
3  0.  &  F.  331 ;  Mayor  of  Lynn  v.  Turner^  Oowper,  86 ;  Scott 
V.  Mayor y  eio.y  qf  Manchester y  2  H.  &  N.  204;  Croioley  v. 
Mayor  of  Sufiderlandy  6  id.  564;  Mersey  Docks  v.  Oithsy 
L.  R,  1  H.  of  L.  0.  93 ;  Jones  v.  City  of  N&io  Ilaveiiy  34 
Conn.  1.)  Where  a  public  body  is  clothed  hy  statote  with 
power  to  do  an  act  which  the  public  interest  roqnires  to  be 
done,  and  the  means  of  performance  ai*e  placed  at  its  disposal, 
the  execution  of  the  power  may  be  insisted  on  as  a  duty, 
although  a  statute  conferring  it  be  only  pennissive  in  its  terms. 
{People  V.  Corporatuyn  of  Alhanyy  11  Wend.  539  ;  Mayor^  etc,y 
V.  Farzey  3  Hill,  612;  Ilutson  y.  Mayor ^  etc.y  9  N.  Y.  163; 
People  V.  Sup^vrs  of  Otsego  Co.y  51  id.  410 ;  Uines  v.  City  of 
Lockporty  5  Lans.  16  ;  50  N.  Y.  236 ;  Jones  v.  New  Haveuy  34 
Conn.  1 ;  Maximilian  v.  Mayor ^  62  N.  Y.  169,  170 ;  Parker 
T.  Mayor  of  Macony  39  Ga.  725  ;  People  y.  Alhanyy  II  Wend. 
542;  Kiley  v.  City  of  Kansa^y  69  Mo.  102;  Norristown  v. 
MoyeTy  67  Penn.  St.  356.)  A  municipal  corporation  has  power 
to  abate  a  nuisance.  {(TIart  v.  Mayor  of  Albany^  9  Wend.  571 ; 
Russell  V.  St.  Joseph^  53  Mo.  290 ;  Mayor^  etc.y  v.  Turnery  Cow- 
per,  86 ;  People  Y.Albany ^  11  Wend.  543;  Wharton  on  Neg.  [2d 
ed.],  §  265 ;  Wood  on  Nuisances,  780 ;  Ferg^tson  v.  City  of 
SaLina,  43  Ala.  898 ;  Stale  v.  Purse,  4  McO.  472 ;  Brower  v.  N. 
T.y  3  Barb.  234 ;  Kiley  v.  City  of  Kansas^  69  Mo.  102 ;  Heeg  v. 
Lichty  80  N.  Y.  519;  Wilson  v.  Mayor  of  N.  Z.,  1  Denio, 
595 ;  Mills  v.  City  of  Brooklyn,  32  N.  Y.  487 ;  Nash  v. 
Peoplcy  30  id.  607,  617;  Graml  v.  Eriey  69  Penn,  St.  420.) 
Where  a  building  becomes  dilapidated  or  unsafe  by  reason  of 
decay,  or  the  action  of  the  elements,  it  becomes  the  duty  of 
the  owner  or  of  those  having  control  over  the  same,  to  exer- 
cise reasonable  care  in  avoiding  the  occurrence  of  an  accident, 
and  where  the  building  falls  by  reason  of  a  disregard  of  such 
duty,  those  neglecting  it  are  liable  to  the  person  injured  for  the 
consequences  of  their  negligence,  iyinceid  v.  Cooky  6  T.  &0. 
662 ;  MvUen  v.  St.  Johny  67  N.  Y.  567 ;  Rector  of  the  Church 
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of  the  Ascension  v.  BuckliaH^  3  Hill,  193 ;  Parker  v.  City  of 
Macon,  39  Ga.  725 ;  Kiley  v.  City  of  Kansas,  69  Mo.  102 ; 
Behberg  v.  Mayor  of  N.  T.,  91  N.  Y.  137.)  The  notice  of 
the  dangerous  character  of  these  walls  need  not  necessarily  have 
been  express  notice,  but  was  sufficient  to  charge  defendant  with 
liability,  if  it  was  constructive.  (Todd  v.  City  of  Troy^  61  N. 
Y.  509 ;  liequa  v.  City  of  Rochester,  45  id.  129 ;  Rehberg  \. 
Mayor  of  N.  JT.,  91  id.  173.)  The  court  erred  in  refusing  to 
allow  the  witness  Ritchie  to  testify  that  he  considered  the  wall 
in  a  dangerous  condition,  and  in  striking  out  the  evidence  of 
Dr.  Hill  that  he  thought  the  wall  dangerous.  {YinceU  v. 
Cook,  5  T.  &  C.  562. )  Evidence  showing  that  after  the  acci- 
dent the  common  council  took  charge  of  the  premises  and 
undertook  to  brace  up  the  remaining  walls  should  have  been 
sustained.  {MorriU  v.  Peck,  88  N.  Y.  398  ;  SeweU  v.  CUy  of 
Cohoes,  75  id.  45 ;  Pittslurgh  v.  Orier,  22  Penn.  St.  64.) 

M.  A.  Knapp  for  respondent.  As  to  the  proprietary  or 
private  powers  conferred  upon  it  by  its  charter  the  city  occu- 
pies the  same  relation  to  third  parties  as  a  private  corporation. 
(1  Dillon  on  Mun.  Corp.  [3d  ed.],  §§  22-27,  66,  67,  94-97,  143, 
144,  307-317 ;  MaxiinUian  v.  Mayor,  62  N.  Y.  161 ;  Dana- 
van  v.  B^d  of  Education,  85  id  117 ;  Hafford  v.  New  Bed- 
ford, 16  Gray,  297;  Bigeloio  v.  Randolph,  14  id.  541;  IliU 
v.  City  of  Boston,  122  Mass.  344 ;  Eastman  v.  Meredith,  36 
N.  H.  284;  WHson  v.  Mayor,  1  Denio,  599;  MilZs  v.  City  of 
Brooklyn,  32  N.  Y.  495;  Carr  v.  Northern  Liberties,  35 
Penn.  St.  324 ;  Grant  v.  City  of  Erie,  69  id.  420 ;  Western 
College  v.  City  of  Cleveland,  12  Ohio,  375 ;  Cole  v.  Trustees 
of  Medina,  27  Barb.  218 ;  Rochester  W.  L.  Co.  v.  City  of 
Rochester,  3  Comst.  463;  Uoyd  v.  Mayor,  5  N.  Y.  369 ;  West 
V.  Trustees  ViL  of  Brockport,  16  N.  Y.  161 ;  McOaHhy  v. 
City  of  Syracuse,  46  id.  194.)  The  power  vested  in  the  com- 
mon council  of  a  municipal  corporation  to  pass  and  enact  by- 
laws, ordinances,  etc.,  is  a  power  wholly  legislative  in  its  char- 
acter. (Dillon  on  Mun.  Corp.,  §§  94,  98,  307-317.)  It  was 
wholly  within  the  discretion  of  defendant's  common  council, 
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therefore,  acting  as  a  local  legislature,  to  decide  whether  or  not 
it  would  make  ordinances,  by-laws,  rules  or  regulations  for  the 
accomplishment  of  the  purposes  stated  in  its  cliarter,  though 
the  power  to  do  so  is  expressly  conferred  by  its  cliarter,  and 
no  civil  liability  can  be  predicated  upon  such  failure.  {Good- 
rich V.  City  of  Chicago,  20  111.  445 ;  Terry  v.  City  of  Mil^ 
^aukee,  18  Wis.  83;  HiU  v.  B'd  Aid.  of  the  City  of  Char- 
lotte, 72  N.  C.  55 ;  Levy  v.  Mayor,  etc.,  1  Sandf .  465 ;  Griffin 
V.  City  of  N.  F.,  9  N.  Y.  456 ;  Da/vis  v.  City  Council  of 
MorUgomery,  51  Ala.  139 ;  Forsyth  v.  Mayor  and  CotmcU 
of  Atlanta,  45  Ga.  152.) 

FnrcH,  J,  We  may  admit,  without  criticism  or  limitation, 
most  of  the  appellant's  propositions,  reserving  comment  upon 
them,  if  need  be,  for  some  other  occasion,  since  we  shall  thus 
approach  more  promptly  what  seems  to  be  the  determining 
question  on  this  appeal.  That  municipal  corporations,  accept- 
ing chartered  powers  from  the  State,  and  so  by  their  own  con- 
sent assuming  duties  not  previously  imposed,  become  liable  in 
consideration  of  the  grant  for  the  due  exercise  of  the  powers 
and  the  proper  performance  of  the  duties  thus  conferred  and 
imposed  {Conrad  v.  Village  of  Ithaca,  16  N.  Y.  161 ; 
McCarthy  v.  City  of  Syra^cuae,  46  id.  194 ;  Maxmilian  v. 
Mayor,  etc.,  62  id.  160 ;  20  Am.  Rep.  468) ;  that  where  a  public 
body  is  clothed  by  statute  with  power  to  do  an  act  which  the 
public  interest  requires  to  be  done,  and  the  means  of  perform- 
ance are  placed  at  its  disposal,  the  execution  of  the  power 
may  become  a  duty,  although  the  statute  conferring  it  be  only 
permissive  in  its  terms  {People  v.  Albany,  11  Wend.  539  ;  Peo- 
ple ex  rd.  Otsego  County  B^k  v.  Supervisors  of  Otsego  Co., 
51  N.  Y.  401);  and  that  upon  the  evidence  in  this  case 
a  jury  might  have  found  that  the  wall  which  fell  after 
the  fire  and  crushed  the  deceased  was  in  fact,  while  left 
standing,  dangerous  to  the  adjoining  private  property  and 
those  in  its  occupation;  these  three  propositions,  in  their 
proper  application,  may  be  conceded  as  preliminary  to  the 
further  inquiry,  whether  the  corporation  owed  any  duty  in 
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respect  to  the  dangerous  structure  under  the  city  charter, 
whidi  duty  was  so  absohite,  certain  and  imperative  as  to 
found  a  right  of  action ;  or  whether  such  duty  was  jndicial  in 
its  character  and  rested  in  discretion,  for  a  violation  of  which 
no  action  can  be  maintained. 

Two  powers  conferred  upon  the  common  council  by  the 
diart^r  are  invoked.  It  authorizes  them  ^^  to  establish,  pub- 
lish, modify,  ordain,  amend  or  repeal  ordinances,  niles,  regula- 
tions, and  by-laws"  for  a  largo  number  of  purposes,  among 
which  is  "  to  raze  or  demolish  any  buildings  or  erections  which 
by  reason  of  fire,  or  any  other  cause,  may  become  dangerous  to 
human  life  or  health,  or  may  tend  to  extend  a  conflagration." 
This  power  is  witliout  doubt  one  of  local  legislation,  to  be 
exercised  by  tl\e  establishment  of  general  rules  and  regulations 
under  which  the  desired  purposes  could  be  accomplished. 
Such  a  power  is  in  its  essential  elements  necessarily  discre- 
tionary ;  when  it  shall  be  exercised,  in  what  manner  exerted,  by 
what  sanctions  enforced,  must  inevitably  rest  in  the  sound 
judgment  of  tlie  legislative  board.  It  can  no  more  found  a 
civil  action  that  the  common  council  has  not  legislated,  than 
that,  having  done  so,  its  ordinance  proved  ineffective  to  pre- 
vent or  redress  some  private  injury.  In  Griffin  v.  Mayor ^  etc., 
(9  N.  Y,  459)  where  an  obstruction  had  been  left  in  the  street 
by  an  individual^ one  ground  of  recovery  alleged  was  an  in- 
adequate legislation  by  the  common  council,  and  the  court  said 
that  its  function  as  applied  to  the  subject  was  that  "  of  a  local 
legislature"  within  certain  limits,  and  that  the  city  was  not 
responsible  for  the  want  of  suitable  municipal  regulations,  or 
for  the  manner  in  which  its  legislative  authority  was  exercised. 
But  we  need  not  pursue  this  branch  of  the  inquiry,  since  the 
learned  counsel  for*  the  appellant  practically  waived  reliance 
upon  it,  and  gathered  his  argument  about  the  more  specific 
power  conferred  by  another  section  whicli  authorized  action 
by  resolution.  That  provided  (§  5)  that  "  the  common  council 
shall  have  power  by  resolution,"  among  other  things,  "to 
compel  the  owners  or  occupants  of  any  wall  or  building  within 
the  city,  which  may  be  in  an  unsafe  or  ruinous  condition  to 
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render  the  same  safe,  or  to  take  down  or  remove  the  same, 
and  to  prohibit  such  erections,"  and  also  "  to  require  the  sum- 
mary removal  or  abatement  of  all  nuisances,  or  substances 
likely  to  become  such  from  any  street,  lot  or  building."  From 
this  power  conferred,  the  argument  derives  a  corresponding 
duty;  and  the  measure  of  the  one  must  necessarily  be  the 
measure  of  the  other.  No  power  is  here  given  to  the  corpora- 
tion to  enter  upon  private  property  and  abate  a  private  nui- 
sance. It  can  only  act  indirectly  by  putting  a  command  upon 
the  owner,  and  punishing  his  disobedience  under  section  six 
by  a  fine  not  exceeding  one  hundred  dollai-s  or  imprisonment 
not  exceeding  three  months.  In  this  respect  the  power,  and 
therefore  the  resultant  duty,  of  the  corporation  is  very  dif- 
ferent from  that  relating  to  the  city  streets,  parks,  avenues, 
and  buildings,  which  are  within  the  corporate  possession  and 
control,  which  involve  no  invasion  of  private  property  or 
private  right,  and  for  the  negligent  care  of  which  the  city  is 
alojie  responsible.  The  cases  relied  upon  in  behalf  of  the 
appellant  are  mainly  if  not  entirely  of  the  latter  character* 
In  Kilet/  V.  6%  of  Jlansas  (69  Mo.  102;  33  Am.  Rep. 
491)  the  court  said,  "had  this  wall  been  standing  in  the  center 
of  a  lot  or  block  belonging  to  a  private  person  the  city  may 
not  have  been  liable  for  injuries  resulting  from  its  fall." 
The  wall  fronted  upon  the  street  menacing  the  public  and 
was  deemed  a  public  nuisance.  In  this  case,  too,  the  com- 
mon council  had  legislated  and  passed  an  ordinance  declaring 
all  buildings  and  structures  dangerous  to  the  public,  nuisances. 
In  Parker  V.  Mayor ^  etc,^  of  Macon  (39  Ga.  725)  the  wall  stood 
on  the  edge  of  the  sidewalk.  In  People  v.  Corporation 
of  Albany  (11  Wend.  539)  the  foul  and  dirty  basin  endan- 
gered the  public  health.  In  Jones  v.  New  Haven  (34  Conn.  1) 
the  trees  to  be  pruned  were  in  the  streets  and  public  parks.  In 
Nomgtown  V.  Moyer  (67  Penn.  St.  356)  the  rotten  liberty  pole 
stood  in  the  street.  In  all  these  cases,  collected  for  us  by  a 
faithful  industry,  the  general  public  were  interested;  the  citi- 
zens were  menaced ;  the  nuisance  was  public ;  the  corporation 
could  act  without  danger  or  question  of  trespass.  While  here 
SicKELs  —  Vol.  L.    ^  12 
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the  walls  threatened  onlj  adjouiing  private  property  and  en- 
dangered the  lives  not  of  the  public,  but  of  the  adjoining 
owners  or  occupants. 

JEven  in  the  eases  where  the  subject  of  action  is  wholly 
within  the  corporate  as  distinguished  from  private  control,  the 
duty  of  the  city  authorities  is  not  always  absolute  and  impera- 
tive, but  Is  often  discretionary.  Power  may  be  given  to  build 
sewers.  Whether  they  shall  be  constructed,  in  what  places  and 
to  what  extent,  is  discretionary  with  the  local  legislature ;  while 
if  the  work  is  begun,  the  duty  of  proper  care,  and  afterward 
of  necessary  repair,  becomes  an  absolute  duty.  ( Wilson  v. 
Mayor,  etc.,  1  Den.  595 ;  Mills  v,  GUy  of  BrooJdyn,  32  N. 
Y.  497.)  If  the  corporation  chooses  to  build  a  sidewalk  it  is  not 
liable  for  a  mistake  in  the  plan  out  of  which  injury  arises. 
{SavMury  v.  Village  of  Ithaca,  94  N.  Y.  27.)  Other  Uhistra- 
tions  might  easily  be  gathered,  tending  to  show  that  an  absolute 
and  imperative  duty  does  not  always  arise  even  from  a  clear 
and  admitted  corporate  control. 

But  the  question  here  respects  corporate  action  as  affecting 
private  property.  We  have  already  observed  that  the  charter 
abstains  from  conferring  power  to  invade  it,  and  permits  only 
that  indirect  action  whidi  operates  upon  the  owner  through  the 
influence  of  a  penalty.  Conceding  then  that  the  common 
council  might  have  passed  a  resolution  directing  dangeix>us 
walls  on  private  property  to  be  taken  down  by  the  owner,  or 
even  commanding  this  specific  owner  to  take  down  these 
identical  walls,  it  is  evident  that  the  corporate  negligence,  if 
any,  consisted  but  of  two  things,  viz. :  first,  in  not  discovering 
that  the  walls  were  dangerous ;  and  second,  in  not  ordering 
the  owner  by  resolution  to  take  them  down.  A  general 
resolution  respecting  all  dangerous  walls,  and  operating  upon 
a  class  of  cases  would  come  within  the  scope  of  that  local 
legislation  which  we  have  already  described  as  necessarily 
and  inevitably  within  the  corporate  discretion  and  upon 
an  omission  of  which  no  corporate  negligence  can  be  pre- 
dicated. But  a  specific  resolution  aimed  at  the  very  case  before 
us  might  have  been  within  the  power  of  the  common  council. 
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Assuming  that  it  was,  without  so  deciding,  did  a  duty  result 
so  absolute,  certain,  and  imperative,  as  to  found  a  right  of 
action  upon  the  omission  i  Wo  must  consider  the  nature  and 
scope  of  the  duty,  and  in  so  doing  must  not  be  misled  by  the 
test  which  makes  permissive  words  absolute  and  a  command. 
That  test  is  applicable  only  to  solve  a  doubt,  and  determine 
between  a  ministerial  and  judicial  duty  when  such  duty  may 
possibly  belong  to  either  class,  but  will  not  serve  to  make  a 
duty  which  is  inherently  and  inevitably  discretionary,  never- 
theless ministerial  because  the  public  have  an  interest  in  its 
exercise  or  the  rights  of  individuals  may  be  affected  by  it. 
{EeUey  v.  City  of  M-dwaukee^  18  Wis.  86.)  The  test  is 
useful  in  a  doubtful  case,  but  cannot  change  the  nature  of  a 
power  when  fairly  ascertained.  "What  then  was  the  nature 
and  inherent  character  of  a  power  to  order  the  owner  of  the 
walls  in  question  to  take  them  down  ? 

We  see  at  the  outset  that  the  power  is  not  absolute  but 
conditional.  The  walls  must  be  in  fact  unsafe.  The  com- 
mon council  cannot  act  unless  they  are,  and  if  it  orders  them 
to  be  taken  down,  must  prove  the  want  of  safety  in  order  to 
enforce  its  resolution.  Before  these  walls  fell  the  question  of 
their  safety  was  an  open  one.  If  the  common  council  had 
gone  in  a  body  and  examined  them  and  brought  experts  to 
their  aid,  it  is  not  certain  or  even  probable,  that  they  would 
have  judged  them  unsafe.  We  have  read  the  evidence  care- 
fully, and  it  has  left  the  conviction  that  any  prudent  and  skill- 
ful man  might  have  examined  the  walls  in  question  and  with- 
out negligence  adjudged  them  not  dangerous.  The  adjoining 
owner  showed  no  fear  of  them.  Ritchie,  who  built  them, 
indicated  none.  Hoffman,  who  was  a  builder  and  appraised 
the  damages,  did  not  think  there  was  any  immediate  danger. 
Hayes  thought  it  was  all  right.  Connelly  had  observed  no 
movement  or  swaying  of  the  wall.  Mason,  another  builder, 
could  not  be  made  to  say  it  was  unsafe.  These  were  all  plaint- 
iff's witnesses,  and  while  others  testified  to  some  swaying  or 
movement  of  the  walls,  the  whole  evidence  shows  that  a  pru- 
dent man  after  examination  might  have  deemed  the  wall  not 
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unsafe.  That  the  members  of  the  common  council  knew  of 
the  fire  and  had  seen  the  ruins  is  a  reasonable  supposition. 
That  they  passed  no  resolution  ordering  the  removal  of  the 
wall  may  indicate  an  error  of  judgment,  but  is  far  from  prov- 
ing a  negligent  omission.  The  adjoining  owner  had  no  abso^ 
lute  right  to  a  contrary  judgment  on  their  part.  The  general 
public  were  not  interested  in  the  result.  Whether  the  resolu- 
tion should  be  passed  and  enforced  by  consequent  penalties  lay 
in  the  discretion  of  the  board  and  for  an  error  of  judgment 
the  corporation  is  not  liable. 

There  was  no  such  notice  of  the  dangerous  character  of  this 
wall  as  to  make  an  omission  to  act,  negligence.  Nobody  as- 
serted  danger  to  the  board  or  its  officers.  Nothing  in  the  con- 
dition of  tlie  wall  so  warned  of  its  unsafety  as  to  charge  the 
common  council  with  knowledge  of  the  fact.  Assuming  that 
they  had  all  the  notice  which  would  have  resulted  from  a  i>er- 
Bonal  examination,  it  was  no  more  than  that,  and  was  not  notice 
of  unsafety  or  danger  but  at  most  only  of  a  possibility  or  a 
doubt.  We  have  no  right  to  assume  that  they  had  notice  enough 
to  make  it  their  duty  to  examine,  and  were  negligent  for  not 
making  an  investigation  which  was  the  final  position  of  the 
appellant  on  the  argument.  They  were  not  bound  to  consult 
experts.  If  they  had  done  so  the  experts  would  probably  have 
differed,  as  usual.  No  proof  shows  that  every  member  of  the 
board  did  not  see  this  wall  after  the  fire,  and  form  a  judgment 
that  it  was  not  so  unsafe  as  to  warrant  corporate  action  against 
the  owner.  That  they  did  not  act  does  not  prove  negligence 
in  a  case  where  not  acting  is  consistent  both  with  knowledge 
and  ordinary  prudence.  If  there  was  error,  therefore,  it  was 
a  mistake  of  judgment.  They  had  no  right  to  act  upon  a 
doubt,  or  a  fear,  or  a  bare  possibility,  when  the  public  were 
not  imperilled,  and  only  private  rights  were  to  be  protected. 
Those  rights  were  already  shielded  by  the  law.  The  adjoining 
owner  could  have  pulled  down  the  wall  if  he  could  have  shown 
it  to  have  been  a  nuisance.  He  had  and  still  has  his  action  for 
the  resultant  injuiy  if  it  flowed  from  a  culpable  negligence. 
But  neither  he  nor  the  plaintiff  had  an  absolute  right  to  the 
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interference  of  the  common  council  of  the  city.  A  diflEerent 
role  would  almost  make  every  mnnicipal  corporation  the  re- 
sponsible guarantor  to  the  individual  citizen  of  the  al)solute 
safety  of  every  wall,  building  and  structure  standing  within  tlio 
corporate  limits. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Buobb,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Thoicas  S.  Sutherland,  Appellant,  v.  John  J.  Olcott,  et  al.. 
Executors,  etc.,  Respondents. 

A  corporation  lias  no  implied  aathoritj  to  increase  or  diminisli  its  capital 
Block,  and  can  only  do  so  when  and  as  aatboriaed  bj  statute. 

By  the  charter  of  the  A.  I.  M.  Go.  (Chap.  401,  I^aws  of  1867,  as  amended  by 
chapter  203,  Laws  of  1873),  its  capital  was  fixed  at  $300,000  with  power  to 
increase  from  time  to  time  as  its  business  might  require  and  its  board  of 
directors  direct;  it  was  made  subject  to  the  restrictions  and  liabilities  con- 
tidned  in  part  1,  chapter  18  of  the  Bevised  Statutes,  and  its  stockholders 
were  made  liable  to  the  creditors  of  the  company  "  until  the  whole  amount 
of  corporate  stock  fixed  and  limited  by  such  company  shall  have  been  paid 
in."  In  September,  1872,  the  directors,  in  compliance  with  a  resolution 
adopted  at  a  meeting  of  the  stockholders,  passed  a  resolutiou  that  "  the 
stock  of  this  company  be  and  the  same  is  hereby  increased  to  $600,000."  In 
May^l875,  said  board  passed  a  resolution  declaring  that  "  the  capital  stock 
*  *  *  be  fixed  and  limited  at  $489,500."  This  amount  was  paid  in  and  a 
certificate  setting  forth  the  resolutiou  and  stating  that  the  amount  "so  fixed 
and  limited  had  been  paid  in  "  was  recorded  in  the  county  clerk's  office. 
In  an  action  against  a  stockholder  to  reooTer  a  debt  of  the  company  be- 
cause of  alleged  non-pi^ment  in  full  of  the  stock,  ?i€ld  that  by  the  first 
resolution  the  capital  stock  was  legally  increased ;  that  haying  been  so 
increased  it  could  not  be  reduced  "  without  the  consent  of  the  legis- 
lature "  (1  R.  S.  602,  §  2);  that  bo  power  to  reduce  could  be  implied  from 
the  words  *' fixed  and  limited"  in  the  charter ;  and  as  no  express  power 
to  make  a  reduction  was  given,  the  second  resolution  was  a  nullity  and 
the  stockholder  was  liable. 

SutheHand  ▼.  OlcoU  (2i)  Hun,  161),  reversed. 

(Argued  January  24, 1884 :  decided  February  26, 1884.) 

Appbal  from  judgmentof  the  General  Term  of  the  Supreme 
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Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  2,  1883,  which  affirmed  a  judgment  in  favor 
of  de^ndants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  29  Hun,  161.) 

This  action  was  brought  originally  against  Thomas  W.  Olcott, 
the  present  defendants'  testator,  a  stockholder  of  the  Olcott 
Iron  Manufacturing  Company,  to  recover  a  debt  of  the  corpo- 
ration, on  the  ground  that  its  capital  stock  had  not  been  paid  in. 

The  material  facts  are  stated  in  the  opinion. 

Olin  A.  Martin  for  appellant.  By  the  proceedings  had 
and  resolution  adopted  by  the  stockholders  and  directors  of 
the  corporation  on  the  9th  and  11th  days  of  September,  1872, 
the  capital  stock  of  this  company  became  and  was  fixed  and 
limited  at  $600,000.  (LaWs  of  1867,  cliap.  401,  §  6 ;  Laws  of 
1873,  chap.  203;  State  v.  M.  K  Ass'n,  3  Zab.  [N.  J.]  195; 
1  Sandf.  Ch.  280,  305.)  Whether  the  corporate  stock  has  been 
properly  increased  is  a  question  the  State  alone  can  raise  —  not 
a  stockholder,  when  sued  by  an  assigiiee  of  the  corporation  for 
unpaid  subscription.  {PttUman  v.  Upton^  96  TJ.  S.  Sup.  Ct. 
[60th]  328,  329 ;  Chubb  v.  Upton,  95  id.  [50th]  665,  668 ; 
8  Gra}',  596,  598 ;  13  Mete.  314.)  The  amount  of  capital 
stock  having  been  increased  to  $600,000,  it  could  not  be  re- 
duced without  the  consent  of  the  legislature.  (2  R.  S.  [6th 
ed.]  389,  §  6.)  It  is  of  no  consequence  whether  the  plaintiflF, 
in  his  action  against  the  company,  declared  upon  tlie  protested 
notes  or  the  original  indebtedness.  {ParroU  v.  CMy,  6  Hun, 
55;  71  K  Y.  507;  Jagger  Iron  Co  v.  Walker,  76  id.  521 ; 
James  v.  Cowing,  82  id.  449,  457-459.)  The  law  respecting 
individual  liability  is  not  penal  at  all.  {Graver  v.  BrairUree 
Manuf,  Co.,  2  Story,  450 ;  Van  Hoon  v.  WhiHock,  2  Edw. 
Ch.  310.) 

O.  L.  Stedman  and  S.  0,  Shepard  for  respondents.  The 
capital  stock  of  the  Olcott  Iron  Manufacturing  Company  was 
fully  paid  in  before  the  debt  or  contract  upon  which  this  action 
is  founded  was  made  by  such  company.     (Laws  of  1867,  chap. 
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401,  p.  957 ;  Laws  of  1873,  chap.  203,  p.  334.)  The  act  of 
1873  repeals  pro  tarda  the  act  of  1807,  under  which  tlie  Olcott 
company  was  originally  incorporated,  upon  the  well-settled 
principles  of  construction  of  statutes.  {Rochester  v.  Barnes^ 
26  Barb.  662;  DexUr^  etc.,  Plaiihroad  v.  AUm,  16  id.  15.) 
As  the  certificate  was  filed  in  proper  shape  to  be  recorded,  with 
a  request  to  the  county  clerk  indorsed  thereupon  to  record,  it 
will  be  presumed  to  have  been  done  as  of  the  time  of  filing. 
(2  R.  S.  [5th  ed.]  55,  §  48 ;  Boynton  v.  Hatch,  47  N.  Y.  225.) 
Suit  can  only  be  maintained  against  a  stockholder  after  a  suit 
against  the  corporation,  a  judgment  therein  and  an  execution 
returned  unsatisfied.  {Ha^dy  v.  Draper,  89  N.  Y.  336 ;  Par^ 
rott  V.  Colhy,  6  Hun,  55 ;  71  N.  Y.  597;  Manufacturing  Act 
of  1848,  §  24;  BoneU  v.  Ori»wold,  80  N.  Y.  135.) 

Andrews,  J.  The  second  section  of  the  act  (Chap.  431,  Laws 
of  1867)  incorporating  the  Albany  Iron  Manufacturing  Com- 
pany, fixed  the  capital  stock  at  $300,000,  with  power  to  the 
company  to  increase  the  same  from  time  to  time  as  its  business 
might  require  and  as  its  board  of  directors  might  determine,  to 
a  sum  not  exceeding  $1,000,000,  and  empowered  the  company 
to  organize  and  commence  business  when  $100,000  of  the  capital 
stock  should  be  actually  subscribed  and  $25,000  paid  in  in  cash. 
The  sixth  section  declared  that  the  stockholders  should  be 
severally  individually  liable  to  the  creditors  of  the  company 
to  an  amount  equal  to  the  amount  of  stock  held  by  them  re- 
spectively, for  all  acts  and  contracts  of  the  company,  and  sub- 
jected the  corporation  to  all  the  restrictions  and  liabilities 
contained  in  the  eighteenth  chapter  of  the  first  part  of  the 
Eevised  Statutes.  The  liability  of  stockholders  to  credi- 
tors, imposed  by  this  section,  was  absolute  and  uncondi- 
tional to  an  amount  equal  to  the  amount  of  stock  held 
by  them  respectively,  and  was  not  made  to  depend,  as  does 
the  liability  of  stockholders  under  the  general  law  for  the 
incorporation  of  manufacturing  companies  (Chap.  40,  Laws 
of  1348)  upon  the  payment  in  of  the  whole  capital  stock,  and 
the  filing  of  a  certificate  of  payment.     This  liability  was 
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dianged  and  modified  by  chapter  303  of  the  Laws  of  1873, 
entitled  ^*  an  act  to  change  the  name  of  the  Albany  Iron  Manu- 
factoring  Company,  and  to  amend  its  charter  in  respect  to  the 
liability  of  its  stockholders."  The  change  in  the  original  charter 
effected  by  this  act  was  in  the  two  respects  mentioned  in  the 
title.  It  changed  the  original  corporate  name  to  that  of  the 
^^  Oloott  Iron  Manafactnring  Company,"  and  assimilated  the 
liability  of  the  stockholders  to  that  imposed  npon  stockholders 
in  manufactaring  corporations  organized  under  the  general  law, 
by  declaring  "  that  they  shall  be  jointly  and  severally  liable 
for  all  debts  that  may  be  dae  or  owing  to  all  their  laborers, 
servants  and  apprentices  for  services  performed  for  such  com- 
pany, and  shall  be  severally  and  individually  liable  to  the  other 
creditors  of  the  company  to  an  amonut  equal  to  the  amount  of 
stock  held  by  them  respectively,  for  all  debts  and  contracts 
made  by  such  company,  until  the  whole  amount  of  corporate 
stock  fixed  and  limited  by  such  company  shall  have  been 
paid  in;  such  liability  being  in  accordance  with  the  pro- 
visions of  sections  10  and  18  of  the  act  entitled  ^An  act 
to  authorize  the  formation  of  corporations  for  manufactaring, 
mining,  mechanical,  or  chemical  purposes,'  passed  February  17, 
1848,  and  the  provisions  of  section  twenty-four  of  said  act  shall 
also  apply  to  the  stockholders  of  said  company"  (§1). 
Section  ten  of  the  Manufacturing  Corporations  Act  is  the  oae 
which  declares  the  general  rule  of  liability  of  stockholders; 
section  eighteen  imposes  a  liability  for  debts  to  laborers,  servants 
and  apprentices,  without  the  qualification  in  section  ten  ;  section 
twenty-four  exempts  stockholders  from  liability  for  debts  con- 
tracted by  the  corporation,  not  to  be  paid  in  one  year,  enacts  a 
short  statute  of  limitations,  and  makes  judgment  and  execution 
returned  unsatisfied  against  the  corporation  conditions  precedent 
to  the  stockholders'  liability. 

This  action  was  originally  brought  against  the  defendants' 
testator  in  his  life-time,  upon  his  alleged  liability  as  a  stock- 
holder in  the  Olcott  Iron  Manufacturing  Company,  to  re- 
cover the  amount  of  a  debt  owing  by  the  company  to  the 
plaintiff,  for  which  he  had  recovered  judgment  against  the 
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company  April  17,  1876,  for  $7,520.94,  and  upon  which 
execution  against  the  company  had  been  issued  and  returned 
unsatisfied.  The  judgment  was  recovered  upon  two  notes, 
dated  October  25,  1876,  given  for  work  and  materials  per- 
formed and  furnished  by  the  plaintiflE  in  the  repair  of  the  fur- 
naces of  the  company,  and  other  work  under  a  contract  be- 
tween the  plaintiff  and  the  company,  made  in  May,  1875. 
The  original  defendant  was  the  holder  of  three  hundred  shares 
of  the  stock  of  the  Olcott  Iron  Manufacturing  Company  of 
the  par  value  of  $100  each,  from  as  early  as  November,  1873, 
until  his  death.  The  precise  time  when  he  became  a  stock- 
holder does  not  appear,  but  a  paper  containing  his  assent  to 
mortgaging  the  property  of  the  company,  and  representing 
that  he  was  the  holder  of  tliree  hundred  shares  of  the  stock, 
was  filed  in  the  Albany  county  clerk's  ofiice,  November  25, 
1873. 

The  general  question  upon  which  the  case  depends  is  whether, 
at  the  time  the  plaintiif^s  debt  was  contracted,  the  capital  stock 
of  the  Olcott  Iron  Manufacturing  Company  was  paid  up  in 
full.  If  the  capital  stock  was  then  paid  up  in  full,  it  is  con- 
ceded that  the  plaintiff  cannot  recover.  On  the  other  hand, 
if  the  capital  stock  was  not  then  paid  up  in  full,  it  is  equally 
plain  that  the  defendants  are  liable.  Upon  the  latter  assump- 
tion the  case  is  brought  directly  within  the  statute  of  1873, 
which  declares  that  the  stockholder  shall  be  liable  to  the  cred- 
itors of  the  company  "  until  the  whole  amount  of  the  capital 
stock  fixed  and  limited  by  the  company  shall  have  been  paid 
in."  No  question  arises  upon  the  conditions  in  section  24  of  the 
Manufacturing  Corporations  Act.  It  is  not  questioned,  that  the 
remedy  against  the  company  was  pursued  within  the  time 
limited  by  that  section,  nor  that  the  plaintiff's  debt  was  payable 
within  a  year  after  it  was  contracted. 

The  solution  of  the  question  of  the  liability  of  the  defend- 
ants requires  that  the  court  shall  determine  the  validity  and 
legal  effect  of  two  independent  transactions  disclosed  by  the 
record,  f^sty  the  attempted  increase  of  the  capital  stock  of  the 
company  to  $600,000,  by  resolution  of  the  directors,  passed 
SiCKELS  —  Vol.  L.  13 
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September  11, 1872,  and  second^  the  action  of  the  directors,  by 
resolution  passed  May  10,  1875,  fixing  and  limiting  the  capital 
stock  at  $489,500,  and  the  filing  of  a  certificate  in  the  clerk's 
office  of  Albany  county  July  15,  1875,  that  the  whole  capital 
stock  so  fixed  and  limited  had  been  fully  paid  in.  If  the  capital 
stock  was  legally  increased  to  $600,000,  by  the  action  of  the 
directors  September  11,  1872,  and  no  valid  reduction  was  sub- 
sequently eflFected,  then  the  whole  capital  stock  has  never  been 
paid  in.  On  the  other  hand,  if  the  capital  stock  was  legally 
fixed  at  $489,500,  by  the  resolution  of  May  10,  1875,  and 
the  filing  of  the  certificate,  there  is  no  liability  of  stockholders 
to  creditors  of  the  company  or  at  least  to  creditors  who  became 
such  after  such  resolution,  for  the  reason  that  the  whole  amount 
of  the  reduced  capital  was  paid  in  in  full  prior  to  the  filing  of 
the  certificate.  These  two  transactions  will  be  separately  con- 
sidered. 

The  original  charter,  as  has  been  stated,  fixed  the  capital 
stock  of  the  corporation  at  $300,000,  but  authorized  a  majority 
of  the  directors  to  increase  the  same  from  time  to  time,  as  its 
business  might  require,  to  a  sum  not  exceeding  $1,000,000. 
On  the  11th  of  September,  1872,  the  directors  at  a  meeting 
of  the  board  passed  the  following  resolution :  *'  Resclved^ 
That  agreeably  to  a  resolution  adopted  at  a  stockholders' 
meeting  of  this  company,  held  on  the  9th  inst.,  the  capital 
stock  of  this  company  be,  and  the  same  is,  hei'eby  increased 
to  $600,000,  for  the  purpose  of  erecting  and  putting  into 
operation  two  blast  furnaces,  and  the  necessary  working  capital." 
The  stockholders  at  a  meeting,  referred  to  in  this  resolution, 
passed  a  resolution  requesting  the  directors  to  increase  the  stock 
to  an  amount  sufficient  to  erect  and  put  in  operation  two  blast 
inrnaces,  and  to  furnish  working  capital,  but  specifying  no 
amount.  When  this  action  on  the  part  of  the  stockholders 
and  directors  was  taken,  the  full  amount  of  the  original  capital 
of  $300,000,  fixed  by  the  charter,  had  not  been  subscribed,  and 
only  about  $100,000  had  been  paid  in. 

The  first  question  is,  was  the  capital,  stock  legally  increased 
to  $600,000  by  the  resolution  of  September  11,  1872.     We 
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entertain  no  doubt  that  this  was  the  legal  effect  of  the  action 
of  the  directors.  The  power  to  increase  the  stock  to  the  limit 
of  $1,000,000  was  by  the  charter  vested  in  the  company,  to  be 
exercised  through  the  directors,  subject  only  to  the  limitation 
that  the  business  should  require  an  increase,  but  of  this  the  di- 
rectors of  necessity  were  the  judges,  and  so  long  as  they  acted 
in  good  faith  in  exercising  the  power,  their  determination  was 
conclusive.  No  mode  of  exercising  the  power  conferred  is  pre- 
scribed. The  Manufacturing  Corporations  Act  con,tains  specific 
provisions  regulating  the  proceedings  for  increasing  or  di- 
minishing the  stock  of  cor^)orations  formed  thereunder. 
But  no  similar  provisions  are  contained  in  the  charter  in  ques- 
tion, nor  does  it  by  reference  incorporate  the  provisions  of  the 
Manufacturing  Corporations  Act,  nor  is  there  any  general  law 
affecting  corporations,  regulating  tlie  subject.  The  charter 
of  the  company  neither  requires  the  assent  of  the  stockholders 
to  an  increase  of  stock,  nor  provides  for  any  public  record  of 
the  action  of  the  company.  Tlie  only  thing  the  charter 
rcquires,  in  order  to  effect  a  valid  increase  of  stock  within  the 
limit  fixed,  is  that  a  majority  of  the  directors  sliall  deter- 
mine in  favor  of  an  increase,  and  their  determination,  shown 
by  tlie  records  of  the  corporation  declaring  an  increase 
in  j}rwse7iii,  fulfills  all  the  requirements  of  the  charter. 
This  was  the  character  of  the  resolution  of  September 
11,  1S72.  It  declared  that  the  capital  stock  "be,  and  the 
same  is  hereby  increased  to  $000,000."  It  related  to  the 
present,  and  not  to  the  future.  The  company,  from  the  time 
the  resolution  was  passed,  acted  upon  the  assumption  that 
the  capital  was  increased.  It  immediately  commenced  to  pro- 
cure subscriptions  upon  the  basis  that  the  capital  stock  was 
$600,000.  In  November,  1873,  it  mortgaged  its  property  for 
$250,000,  after  having  obtained  the  consent  in  writing  of 
stockholders  representing  four  thousand  two  hundred  and  five 
shares  of  stock  of  the  par  value  of  $100  each,  in  which  con- 
sent the  subscribers  certifj^  that  tlie  capital  stock  is  divided 
into  shares  of  $100  each,  and  that  they  owned  the  number  of 
shares  set  opposite  their  respective  names.     If  the  stock  had 
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not  been  increased  by  the  resolution  of  September  11, 1872,  the 
number  of  legal  shares  conld  not  have  exceeded  three  thousand. 
Our  conclusion  on  this  point  is  that  on  and  after  September 
11,  1872,  the  legal  capital  stock  of  the  company  was  $600,000. 

It  remains  to  consider  the  subsequent  action  of  the  company, 
purporting  to  fix  and  limit  the  capital  stock  tb  $489,500.  On 
the  10th  of  May,  1875,  the  directors  of  the  company  passed  flie 
following  preamble  and  resolution:  "Whereas,  the  stock- 
holders at  a  meeting  held  May  8, 1875,  unanimously  resolved 
that  the  capital  stock  of  the  company  be  fixed  and  limited  in 
accordance  with  the  act  of  incorporation  at  $489,500,  and  a  cer- 
tificate thereof  filed  in  the  office  of  the  county  clerk ;  therefore 
liesohed^  That  the  capital  stock  of  the  Albany  Iron  Manu- 
facturing Company  be  fixed  and  limited  at  $489,500,  and  that 
a  certificate  to  that  effect  be  properly  prepared  and  sworn  to, 
and  filed  in  fhe  oflice  of  the  county  clerk  as  required  by  the 
general  manufacturing  law.  Resolved^  That  all  resolutions, 
heretofore  adopted,  fixing  or  limiting  the  capital  stock  of  this 
company  be,  and  hereby  are  rescinded." 

These  resolutions  were  passed  in  pursuance  of  the  request 
of  the  stockholders  at  a  stockholders'  meeting  held  May  8,  1875. 
The  sum  of  $489,500  represented  the  sum,  theretofore  sub- 
scribed and  paid  in  of  the  capital  stock  of  the  company.  On 
the  15th  of  July,  1875,  the  company  filed  in  the  clerk's  office 
of  Albany  county  a  certificate  signed  by  the  president  and  di- 
rectors, certifying  the  resolution  of  the  directors  fixing  and 
limiting  the  capital  stock  at  $489,500,  and  that  the  whole 
amount  "so  fixed  and  limited  had  been  fully  paid  in,"  and 
that  the  whole  stock  had  been  issued. 

This  action  of  the  company,  if  valid,  was  in  legal  effect  a  re- 
duction of  the  capital  stock  from  $600,000  to  $489,500,  and 
the  inquiry  is  whether  this  reduction  was  authorized.  The 
legal  capital  stock  of  a  corporation  is  that  fixed  by  its  charter, 
or  by  authority  derived  from  the  legislature.  A  corporation 
has  no  implied  authority  to  increase  or  diminish  its  capital 
stock.  "  If,"  says  Fabkeb,  Ch.  J.,  in  Salem  MUZ  Dam  Corp.  v. 
Ropes  (6  Pick.  23),  "  a  corporation  is  created  with  a  fund 
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Kmited  by  the  act,  it  cannot  enlarge  or  diminish  that  fund  but 
by  a  license  from  the  legislature,  and  if  the  capital  stock  is 
parcelled  out  into  a  fixed  number  of  shares,  this  cannot  be 
changed  by  the  coq^oration."  (See  also  Droitwich  Patent 
SaU  Co.  V.  Curzon,  L.  R.,  3  Exch.  42 ;  In  re  Financial  Cor.^ 
L.  E.,  2  Ch.  App.  Oas.  714;  Smith  v.  Gold^orthy,  4  Q.  B. 
430;  Morowitz  on  Corp.,  §  230.)  The  act  of  1867,  incorpo- 
rating the  Albany  Iron  Manufacturing  Company,  confers  no 
power  upon  the  corporation  to  reduce  its  capital  stock.  The 
only  power  to  change  it  from  the  sum  of  $300,000  is 
found  in  the  provision  we  have  quoted,  and  that  is  a  power 
to  increase,  and  not  a  power  to  diminish.  (See  opinion 
Shaw,  Ch.  J.,  Z.  cfc  IF.  C.  It  R.  Co.  v.  C/iandler,  13  Mete. 
314.)  On  tlie  contrary  the  charter  subjects  the  corpora- 
tion to  the  restrictions  and  liabilities  contained  in  chapter  18, 
part  1  of  the  Revised  Statutes,  and  that  chapter  expressly 
provides  that  it  shall  not  be  lawful  for  the  directors  of  any 
company  "  to  reduce  the  said  capital  stock  without  the  con- 
sent of  the  legislature."  (1  R.  S.  602,  §  2.)  The  Revised 
Statutes,  in  the  chapter  referred  to,'  impose  a  limited 
liability  upon  stockholders  who  have  not  paid  in  the  full 
amount  of  their  shares,  for  the  benefit  of  creditors  (1  R. 
S.  600,  §  5),  and  the  policy  of  the  prohibition  requires  that  it 
should  be  ap})lied  as  well  to  a  reduction  of  nominal  as  of 
actual  capital.  The  prohibition  is  broad  and  unqualified,  and 
unless  the  sense  and  reason  of  a  statute  require  it,  courts 
cannot  restrain  its  general  application.  (See  Strong  v. 
Brooklyn  CroBs  Town  Railroad  Co.,  93  N.  Y.  426.) 
Nor  is  the  power  to  reduce  the  stock  of  the  Iron  com- 
pany given  by  the  act  of  1873.  The  implication  of  such  a 
power  is  claimed  to  arise  from  the  words  in  the  firat  section, 
"until  the  whole  capital  stock  fixed  and  limited  by  such  com- 
pany shall  have  been  paid  in."  The  words  "  fixed  and  limited," 
it  is  said,  imply  a  power  to  reduce  as  well  as  to  increase.  We 
think  the  words  do  not  justify  tliis  contention.  The  sentence 
is  a  part  of  the  clause  defining  and  limiting  the  liability  of  the 
stockholders.    When  the  act  of  1873  was  passed,  the  capital 
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Btock  was  iixed  and  limited  at  $600,000.  The  words '' fixed 
and  limited  "  refer  primarily  to  an  existing  situation.  But 
the  power  to  increase  tlie  stock,  contained  in  the  original  charter, 
was  not  exhausted,  nor  was  it  taken  away  by  the  act  of  1873. 
The  liability  to  the  extent  prescribed  by  that  act  would  apply 
in  case  of  a  subsequent  increase  of  stock  up  to  $1,000,00(>. 
The  act  of  1873  gives  no  aftirmative  power  to  fix  and  limit  the 
amount  of  the  capital  stock.  The  charter  in  the  first  instance 
fixed  and  limited  the  capital  stock  at  $300,000.  The  company 
in  1872,  under  the  power  to  increase  the  stock,  fixed  and 
limited  it  at  $600,000,  retaining  the  power  to  further  increase 
it  within  the  ultimate  limit  of  $1,000,000.  Each  successive 
exercise  of  the  power  would  be  fixing  and  limiting  the  capital 
stock.  The  act  of  1873  confers  no  new  power  upon  the  com- 
pany to  change  or  alter  the  ca])ital  stock,  and  it  cannot  be  sup- 
posed that  the  legislature  intended  by  the  blind  method  sug- 
gested to  put  it  in  the  power  of  the  corporation  to  reduce  the 
capital  stock  without  making  ])rovision  for  existing  creditors, 
nor  can  such  an  implication  be  indulged,  to  repeal  the  positive 
prohibition  of  the  Revised  Statutes.  We  are  of  opinion, 
therefore,  that  the  attempt  to  reduce  the  capital  stock  was  a 
^lullity — that  it  was  not  authorized  by  the  original  charter,  nor 
by  the  act  of  18T3,  and  was  prohibited  by  the  Revised  Statutes. 
The  provisions  of  the  Manufacturing  Corporations  act  upon 
this  subject  have  no  application  to  the  corporation  in  ques- 
tion, nor  were  the  proceedings  in  conformity  therewith. 

The  contract  under  which  the  plaintiffs  debt  was  incurred  was 
made  in  the  same  month  in  which  the  resolutions  i-educing  the 
stock  were  passed  but  whether  before  or  after  the  10th  of  the 
month,  does  not  appear.  The  work  was  commenced  in  June  and 
completed  in  July  or  August.  It  does  not  appear  that  any  notice 
wiis  given  of  the  change  in  the  capital  prior  to  July  15,  1875, 
when  the  certificate  was  filed,  and  that  was  not  notice,  for  the 
reiison  that  the  provision  for  filing  a  certificate  of  the  stock  being 
paid  \i\\  contiiinod  in  the  Manufacturing  Corporations  Act,  does 
not  seem  to  apply  to  this  corporation.     But  independently  of 
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this  question,  we  think  the  plaintiff,  upon  tlie  facts  disclosed 
in  this  record,  was  entitled  to  recover. 

Tlie  judgment  should  be  reversed  and  new  trial  granted. 

All  concur  except   Millbb  and  Danfobth,  JJ.,  not  voting. 

Judgment  reversed. 


Elizabeth  M.  Cook,  Appellant  and  Respondent,  v.  Alexander 
M.  Lowry,  Impleaded,  etc.,  Appellant  and  Respondent. 

The  provision  of  the  Revised  Statutes  (1  R.  S.  726,  §  40),  declaring  that  when 
in  consequence  of  a  valid  limitation  of  an  expectant  estate  in  lands  there 
shall  be  a  suspense  of  the  power  of  alienation  or  of  the  ownership,  dur- 
ing which  the  rents  and  profits  shall  be  undisposed  of,  and  there  is  no  valid 
direction  for  their  accumulatiou,  such  rents  and  profits  shall  belong  to  the 
person  presumably  entitled  to  the  next  eventual  estate,  is  made  appli- 
cable to  the  accumiilations  of  income  of  personal  property  by  the  pro- 
vision of  said  Statutes  (1  R.  S.  773,  §  2),  declaring  that,  save  as  specified, 
**  limitations  of  future  or  contingent  estates  in  personal  property  shall 
be  subject  to  the  rules  prescribed  *  *  *  in  relation  to  future  estates 
in  lands." 

The  will  of  L.  gave  to  his  executors  one-fourth  part  of  his  residuary  es- 
tate, leal  and  personal,  to  be  held  in  trust  during  the  life  of  his  daughter 
G.,  with  directions  to  pay  to  her  the  income  upon  $25,000  thereof,  and  to 
invest  the  residue  of  the  income;  upon  her  death,  in  case  she  left  issue 
surviving,  he  gave  the  principal  and  accumulated  income  to  such  issue, 
and  in  default  of  issue  to  his  sons.  G.  married  after  the  death  of  the  tes- 
tator and  is  still  living ;  plaintiflf  is  the  sole  issue  of  the  marriage .  In  an 
action  for  a  construction  of  the  will  it  appeared  that  a  fund  had  accumu- 
lated under  this  provision,  a  large  portion  of  which  was  the  income  of 
personal  property ;  7iel(l,  that  the  direction  for  accumulation  was  void 
(1  R.  S.  726,  §  37;  id.  773,  §  2);  that  the  accumulations  belonged  to 
plaintiff  as  "  the  person  presumably  entitled  to  the  next  eventual  estate." 

VaU  V,  VaU  (4  Paige,  317),  and  EuU  v.  BuU  (24  N.  Y.  647).  overruled. 

The  testator  died  in  1852,  the  executors  accounted  in  1865,  and  defendant 
was  appointed  trustee  in  1866.  There  had  been  m  devastavit  by  one  of 
the  executors,  and  the  fund  paid  over  to  defendant  was  leas  than  the 
original  principal.  Hdd^  that  it  could  not  be  presumed  that  the  devasta- 
tU  was  of  the  principal  only,  but  in  the  absence  of  evidence  the  pre- 
sumption was  that  the  income  was  first  misappropriated ;  and  that 
a  ruling  that  plaintiff  was  entitled  to  a  portion  of  the  fund  transferred  to 
defendant,  as  accumulated  income,  was  error. 
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Defendant  kept  no  acooant  of  the  trust  fund,  but  used  the  securitiee  trans- 
ferred to  him  in  his  own  buainesH,  changing  them  from  time  to  time, 
realizing  profits  therefrom,  of  which  he  rendered  no  account.  His  account 
herein  was  surcharged  with  items  of  expenditure,  which  were  rejected 
as  unsupported  by  evidence,  and  some  were  shown  to  be  unfounded  in 
fact.  HM^  that  he  was  properly  charged  with  interest  at  the  legal  rate 
upon  that  portion  of  the  fund  to  the  income  of  which  plaintiff  was 
entitled,  with  annual  rests. 

The  trust  fund  when  received  by  defendant  consisted  mostly  of  securities 
upon  which  interest  fell  due  at  different  times  during  the  year.  De. 
fendant  was  allowed  interest  on  his  disbursements  during  each  year  up 
to  the  end  of  the  year,  which,  with  the  disbursements,  were  deducted 
from  the  interest  for  the  year.  Held^  that  such  allowance  was  error ; 
also,  that  the  balance  of  interest  over  the  disbursements  in  any  year 
should  draw  interest  from  the  end  of  the  year ;  also  IkM^  that  defendant 
was  not  entitled  to  commissions. 

Commissions  are  allowed  to  trustees  as  a  compensation  for  services  in  the 
execution  of  the  trust,  and  in  case  of  gross  neglect  or  of  unfaithfulness, 
the  court  may  properly  disallow  them. 

(Argued  January  25,  1884  ;  decided  February  26,  1884.) 

Appeal  from  jiidginent  of  the  General  Term  of  the  Supreme 
Court,  in  tlie  fourth  judicial  department,  entered  upon  an 
order  made  January  9,  1883,  which  modified  and  affirmed 
as  modified  a  judgment  entered  upon  a  decision  of  the  court 
at  Special  Tenii. 

This  action  was  brought  to  obtain  a  construction  of  the  will 
of  Nathaniel  A.  Lowrj,  deceased,  and  for  an  accounting  by  de- 
fendant, Alexander  M.  Lowry,  as  trustee. 

By  the  nintli  clause  of  the  will  of  said  Nathaniel  M.  Lowry  the 
testator  created  a  trust  estate  in  his  executors,  of  the  one-fourth 
part  of  the  residue  of  his  real  and  personal  property  during 
tlie  life  of  his  infant  daughter  Georgiana,  with  direction  to 
invest  the  income  during  her  life,  except  that  he  directed  the 
income  of  $25,000  thereof  be  paid  to  Georgiana  semi-annually 
during  her  life,  and  on  her  death  leaving  issue  surviving  her,  he 
gave  and  devised  the  said  portion  with  the  accumulations  to  such 
issue,  and  in  default  of  such  issue  to  his  sons  William  H., 
Augustus  N.  and  Alexander  M.,  their  heii-s,  executors  and  ad- 
ministrators, in  equal  proportions.     The  testator's  daughter 
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was,  at  the  time  of  his  death,  in  1852,  of  the  age  of  fourteen 
years.  In  1855  she  interniarried  with  one  Thomas  Cook,  and 
the  plaintiff,  the  sole  issue  of  such  marriage,  was  born  March 
25,  1857.  The  mother  is  still  living.  In  1865  the  executors 
rendered  a  final  account  of  their  proceedings  before  the  surro- 
gate, wliich  I'esulted  in  a  decree  dated  Marcli  23,  1866,  ad- 
judging, among  other  things,  that  the  amount  then  remaining 
of  the  share  of  the  testator's  estate  under  the  ninth  clause  of 
the  will  was  $48,258.83,  which  tlie  decree  declares  "  is  invested 
for  the  benefit  of  the  said  Georgiana  and  her  heirs."  •  By  an 
oi-der  of  the  Supreme  Court,  dated  May  22,  1866,  the  defend- 
ant, Alexander  M.  Lowry,  was  appointed  trustee  of  tlie  funds 
and  property  of  the  estate  in  the  hands  of  the  executors, 
amounting  in  all  to  $51,567.23,  including  the  said  $18,258.83 ; 
and  the  oi*der  directed  that  on  the  trustee  qualifying  as  therein 
directed  he  should  be  entitled  to  receive  from  the  executors 
the  said  funds  and  property,  and  that  after  paying  over  the 
same  they  should  be  discharged  from  further  liability.  The 
executors,  on  the  14th  day  of  December,  1866,  transferred 
to  the  trustee  assets  and  securities  of  the  nominal  value  of 
$51,567.33,  of  which,  by  the  decree  of  the  surrogate,  the  sum 
of  $3,428.50  was  to  be  invested  to  pay  annuities  given  by  the 
will  to  Therina  Hall  and  Lydia  Hall;  the  remainder,  viz., 
$48,138.83,  represented  the  share  referred  to  in  the  ninth 
clause  of  the  will. 

Other  facts  are  stated  in  the  opinion. 

Richard  P.  Marvin  for  plaintiff.  The  direction  to  accu- 
mnlate  in  the  ninth  clause  of  tli6  will  is  invalid.  (1  R,  S. 
773,  title  4,  chap.  4,  part  2 ;  Kilpatrick  v,  Johnson^  15  N.  Y. 
322 ;  WiUiains  v.  Williams^  4  Seld.  538  ;  Huxtun  v.  Corae^  2 
Barb.  Ch.  518.)  There  being  no  valid  direction  to  accumu- 
late, and  plaintiff  being  the  person  presumptively  entitled  to 
the  next  eventual  estate,  the  rents  and  profits  belonged 
to  her.  {Craig  v.  Craig^  3  Barb.  Ch.  508;  Rabison  v. 
Robison,  5  Lans.  165;  Shettler  v.  Smith,  41  N.  Y.  341; 
Vail  V.  Vail,  4  Paige,  317 ;  Manice  v.  Manice,  43  N.  Y. 
SiCKELS  —  Vol.  L.  14 
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385 ;  Gilnian  v.  ReddingUytx^  24  id.  19 ;  3  R.  S.,  reviser's 
notes  [2d  ed.],  578,  570;  Williams  v.  Williams,  4  Seld.  538; 
Grcmi  v.  Grant,  3  Redf.  2S3 ;  Pray  v.  Ilegeraan,  92  N.  Y. 
50S.)  The  trustee  shonld  be  c4iarged  with  tlie  higliest  rate  of 
interest.  Seven  per  cent  is  right.  (2  Kent's  Com.  230,  231 ; 
Tiffany  &  Bullard  on  Trusts  and  Trustees,  593 ;  Lewin  on 
Trusts  and  Trustees,  361 ;  Raphael  v.  Boekm,  11  Ves.  92  ;  13 
id.  403 ;  Barney  v.  Saunders,  16  How.  [U.  S.]  535-542,  543.) 
The  trustees  should  not  be  allowed  commissions.  {Mecham^. 
Steiner,  9  Paige,  398;  3  Eedfield  on  the  Law  of  Wills,  554; 
Moore  v.  Zahriskie,  3  C.  E.  Green,  297 ;  LamVs  Appeal,  58 
Pcnn.  St.  142,  note  at  p.  409 ;  HaU  v.  Wilson,  14  Ala.  295.) 
In  this  case  the  court  should  award  damages  by  way  of  costs 
for  the  delay.     (Code,  §  3251.) 

William  F.  Cogswell  for  defendant.  The  direction  for 
accumulation  of  the  fund  set  apart  by  the  ninth  clause  of  the 
will  beyond  the  sum  of  $25,000  was  void,  because  it  was  not 
limited  to  the  minority  of  any  person  in  being  at  the  death  of 
the  testator.  (1  R.  S.  773,  §§  1,  3,  4.)  The  plaintiff  was  not 
entitled  to  receive  the  accumulation  during  the  life-time  of  her 
mother.  (1  R.  S.  726,  §§  37,  38,  40,  41 ;  id.  773,  §§  1-3  ; 
Humphreys  on  Real  Property,  260 ;  Revisor's  notes  to  the  sec- 
tion in  question ;  3  R.  S.  [2d  ed.]  578 ;  Vail  v.  Yail,  4  Paige, 
317;  Ihdl  V.  Hull,  24  N.  Y.  647;  Manice  v.  Manice,  43  id. 
303.)  The  decree  of  the  surrogate  upon  the  final  accounting 
of  the  executors  is  conclusive  upon  the  right  of  the  plaintiff 
to  the  accumulations.  {Le  Ouen  v.  Gouvemeur,  1  Johns.  Cas. 
436,492;  Emlary  v.  Connor,  3  Comst.  511,  522;  Blair  y. 
Bartletty  75  N.  Y.  150;  In  re  Hood,  90  id.  512.)  The  plaint- 
iff was  not  entitled  to  the  accumulatious  of  income  until  after 
her  arrival  at  majority.  {Robinson  v.  Robinson,  5  Lans.  165.) 
The  court  erred  in  charo^ino:  tlie  defendant  with  interest  at  the 
rate  of  seven  per  cent,  and  compounding  the  same.  (Hill  on 
Trustees  [American  editor's  note  1],  374;  Barneys,  Saun- 
ders, 16  IIow.  [U.  S.]  542 ;  Attorney-General  v.  Alford,  4 
De  G .,  McN".  &  G.  813  ;  Perry  on  Trusts,  §§  470,  471 ;  King 
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V.  TaUbott,  40  N.  Y.  05  ;  Adair  v.  Brimmer,  74  id.  639,  655.) 
The  General  Term  properly  allowed  the  defendant  his  eom- 
missions.     {King  v.  TalboU,  40  N.  Y.  95.) 

Andrews,  J.  It  is  determined  by  the  judgment  that  the 
income  received,  or  which  ought  to  have  been  received  by 
the  trustee,  Alexander  M.  Lowry,  on  the  share  set  apart 
under  the  ninth  clause  of  the  will,  and  which  came  to  his 
hands  under  the  order  of  May  22,  1866,  over  and  above  the 
annual  income  on  $25,000  paid  by  him  to  the  testiitor's  daugh- 
ter Georgiana,  and  all  sums  expended  by  him  for  the  support 
of  the  plaintiff,  amounted  in  the  aggregate  July  1st,  1679,  to 
$15,766.87,  or  in  otlier  words  that  this  is  the  amount  of  the 
accumulation  upon  that  share  while  the  defendant  has  been 
trustee.  The  right  to  these  accumulations  is  one  of  the  prin- 
cipal questions  on  this  appeaL  If  the  will  of  the  testator  is  to 
be  observed  they  are  to  be  retained  until  the  death  of  the  tes- 
tator's daughter  Georgiana,  and  then  to  go  as  a  portion  of  the 
share  set  apart  by  the  ninth  clause  of  the  will  to  the  plaintiif 
and  other  issue  of  Georgiana,  or  in  case  of  her  death,  leav- 
ing no  issue  surviving  her,  then  to  his  three  sons  and  their 
issue. 

It  is  conceded,  however,  that  the  direction  for  accumulation 
is  void.  It  is  directed  to  commence  from  the  death  of  the 
testator  and  is  to  continue  during  the  life  of  his  daughter  for 
the  benefit  of  unborn  issue.  This  is  in  direct  contravention 
of  the  statute.  (1  R.  S.  726,  §  37;  id.  773,  §  2.)  If  the 
accumulation  could  be  considered  as  directed  for  the  benefit  of 
the  testator's  sons,  who  in  one  contingency  will  be  entitled  to 
tlie  estate,  the  difiiculty  is  encountered  that  it  was  not  for  the 
sole  benefit  of  minors,  nor  was  it  limited  to  a  minority,  and 
moreover  upon  the  birth  of  the  plaintiff,  the  sons  wei/j  no 
longer  presumptively  entitled  either  to  the  principal  or  the  ac- 
cumulations. The  fund  having  in  fact  been  accumulated,  not- 
withstanding the  illegal  direction,  the  question  arises,  to  whom 
do  the  accumulations  belong.  If  they  were  exclusively  accu- 
mulations of  the  rents  and  profits  of  land,  there  would  be  no 
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difficulty.  The  devise  to  the  issue  of  Georgians  living  at  her 
death,  or  in  the  alternative  to  the  sons  of  the  testator,  was  a 
devise  of  a  future  contingent  estate  to  the  respective  devisees, 
to  vest  in  interest  upon  the  happening  of  the  contingency 
upon  which  their  respective  estates  were  limited.  The  plaint- 
iff upon  her  birth  became  presumptively  entitled  to  the 
next  eventual  estate  in  the  land  devised  by  the  ninth  clause 
of  the  will,  and  the  case,  as  to  the  real  estate,  is  brought 
directly  within  the  40th  section  of  the  article  of  the  Sevised 
Statutes,  entitled  "  Of  the  Creation  and  Division  of  Estates  " 
(1  E.  S.  726,  §  40),  which  declares  that  "  when  in  conse- 
quence of  a  valid  limitation  of  an  expectant  estate,  there 
shall  be  a  suspense  of  the  power  of  alienation  or  of  the 
ownership,  during  which  the  rents  and  profits  shall  be  undis- 
posed of,  and  no  valid  direction  for  their  accumulation  is 
given,  such  rents  and  profits  shall  belong  to  the  person  pre- 
sumably entitled  to  the  next  eventual  estate."  Upon  the 
assumption  therefore  that  the  accumulation  was  of  the  rents 
and  profits  of  land,  it  would  belong  by  force  of  the  statute  to 
the  plaintiff. 

But  the  accumulation  was  to  a  great  extent  of  the  income 
of  personal  property,  and  it  is  claimed  that  the  section  above 
cited  has  no  application,  and  that  in  the  absence  of  any  statutory 
rule  upon  the  subject,  the  rule  of  the  common  law  applies,  and 
the  income  so  unlawfully  directed  to  be  accumulated  is  to 
be  treated  as  undisposed  of  assets,  distributable  as  in  case  of 
intestacy.  We  think  it  is  settled  by  the  great  weight  of 
authority  that  this  section  is  by  section  two  of  the  title  of 
the  Revised  Statutes  "  of  accumulations  of  personal  property 
and  of  expectant  estates,  in  such  property"  (1  R.  S.  773,  §  2), 
made  applicable  to  accumulations  of  the  income  and  profits 
of  personal  property.  That  section  follows  the  section  pro- 
hibiting the  suspension  of  the  absolute  ownership  of  personal 
property  for  a  longer  period  than  two  lives  in  being,  and  is  as 
follows  :  "  In  all  other  respects  limitations  of  future  or  contin- 
gent interests  in  personal  property  shall  be  subject  to  the  rules 
prescribed  in  the  first  chapter  of  this  act  in  relation  to  future 
estates  in  land."     The  authorities  upon  this  question  are  care- 
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fully  collated  and  reviewed  in  the  able  opinion  of  Smith,  J.,  at  the 
General  Term,  and  a  repetition  of  them  at  length  is  unnecessary. 
The  only  cases  which  appear  to  conflict  with  the  general 
current  of  authority,  holding  that  the  same  rule  applies  to  both 
species  of  property,  are  Vail  v.  Vail  (4  Paige,  SiT)y  and  Hull 
V,  HuU  (24  N.  Y.  (547).  But  in  neither  of  tliese  cases  is  section 
two  of  the  statute  of  accumulations  of  personal  property  refer- 
red to.  In  Vail  V.  Vail^  the  chancellor  held  that  the  will 
then  under  consideration  created  by  implication  a  trust  for 
the  accumulation  of  the  income  of  the  testator's  personal 
estate  from  his  death,  until  the  youngest  of  his  six  children 
should  arrive  at  the  age  of  twenty-five  years  and  the  death  of 
his  widow,  for  the  benefit  of  the  issue  of  his  children,  to 
which  issue,  the  residuary  fund  was  ultimately  given.  He 
gave  to  the  six  children  the  income  pf  the  fund  for  life,  after 
the  period  prescribed  for  the  accumulation.  The  trust  for  ac- 
cumulation being  void,  the  question  considered  by  the  chan- 
cellor was  whether  the  children  were  entitled  to  the  income 
during  the  period  of  accumulation,  or  whether  it  should  be 
distributed  as  in  case  of  intestacy.  The  chancellor  decided  in 
favor  of  the  latter  alternative  on  the  ground  that  the  testator 
having  given  the  children  only  a  contingent  interest  in  the  in- 
come after  the  death  of  the  widow,  he  could  not  have  intended 
to  give  them  an  absolute  interest  in  the  income  before  that  time. 
This  case  was  decided  upon  the  supposed  intention  of  the  testa- 
tor as  derived  from  the  will,  and  the  Inile  of  the  common  law. 
The  chancellor  refers  to  the  fact  that  he  was  compelled  to 
decide  the  question  with  little  aid  from  counsel,  and  so 
far  as  appears,  his  attention  was  not  called  to  the  section 
in  question.  Subsequently,  in  Ilaxtun  v.  Corse  (2  Barb. 
Ch.  506),  and  Craig  v.  Craig  (3  id.  76),  his  attention  was 
called  to  the  section,  and  he  decided  that  the  rule  prescribed 
by  the  40th  section  of  the  article  relating  to  the  creation  and 
division  of  estates,  was  applicable  to  future  interests  in  personal 
property-  In  HuU  v.  IIuU^  which  was  an  action  for  the  con- 
struction of  a  will,  the  General  Term  decided  that  a  provi- 
sion for  accumulation  was  void,  and  that  the  income  unlaw- 
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fully  directed  to  be  accumulated  should  be  distributed  as  in 
case  of  intestacy.  This  court  affirmed  the  judgment  of  the 
General  Term  upon  the  latter  point  without  discussion,  the 
main  argument  being  upon  another  question. 

But  in  Kilpatrick  v.  Johnson  (15  N.  Y.  322)  the  point  was 
presented  with  great  distinctness.  The  will  in  that  case  con- 
tained an  unlawful  direction  for  the  accumulation  of  the  income 
of  personal  property.  The  court,  Denio,  Ch.  J.,  writing  the 
opinion,  reversed  the  judgment  of  the  court  below,  which  ad- 
judged distribution  of  the  income  so  unlawfully  directed  to  be 
accumulated,  as  in  case  of  intestacy,  on  the  precise  ground  that 
by  section  two  of  the  statute  of  accumulation  of  personal  pro})- 
erty,  the  rule  prescribed  by  section  forty,  in  relation  to 
the  accumulation  of  the  rents  and  profits  of  real  estate, 
was  made  applicable.  This  case  was  cited  with  approval  by 
CoMSTOCK,  Ch.  J.,  in  Gihnaii  v.  liedcUngton  (24:  X.  Y.  19), 
reported  in  the  same  volume  wuth  IluU  v.  UiM^  supra. 
The  rule  of  distribution  prescribed  by  section  forty,  was  applied 
to  income  from  a  mixed  fund  of  real  and  personal  property  in 
Manice  v.  Manice  (43  N.  Y.  384),  and  in  the  recent  cases  of 
Pray  v.  liegeman  (92  id.  502)  and  Barbour  v.  BeForest* 
The  argument  that  sections  3,  4  and  5,  in  the  title  relating  to 
the  accumulations  of  personal  property,  were  unnecessary  if 
section  2  applies  the  rules  as  to  accumulations  of  the  income 
of  real  property  contamed  in  sections  37,  38  and  39  of  the 
article  relating  to  the  creation  and  division  of  estates  in  land, 
to  accumulations  of  personal  property,  is  based  upon  a  miscon- 
ception as  to  the  identity  of  the  sections.  The  time  during  which 
the  income  of  real,  and  the  income  of  personal  property  is  per- 
mitted to  be  accumulated  is  not  the  same.  In  each  case  it-  is  co- 
extensive with  the  time  during  which  the  absolute  ownership  of 
the  particular  species  of  property  may  be  suspended.  This  sus- 
pension in  the  case  of  real  estate  may  be  for  two  lives  in  be- 
ing and  a  minority  in  addition ;  in  respect  to  personal  estate 
for  two  lives  only,  without  a  minority.  This  rendered  it  ne- 
cessary in  prescribing  the  rules  governing  accumulations  of 
the  two  species  of  property  to  mark  the  diflEerence,  and  it  was 

*  Ante,  p.  13. 
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done  by  making  each  statute  defining  the  time  and  purposes 
of  the  accumulations  complete  in  itself.  (See  Manice  v. 
Manice  43  N.  Y.  382.) 

We  are  precluded  by  the  great  preponderance  of  authority 
in  the  cases  cited  from  acceding  to  the  appellant's  contention 
on  this  point,  even  if  as  an  original  question  it  might  admit 
of  doubt.  But  we  think  the  decision  below  is  supported  not 
only  by  the  direct  authorities  to  which  we  hare  referred, 
but  also  by  the  rule  of  construction  declared  in  several  cases, 
that  in  interpreting  the  provisions  of  the  Revised  Statutes,  the 
rules  governing  estates  or  interests  in  land  should  as  far  as 
practicable  be  applied  to  like  estates  or  interests  in  personal 
property.  Where  there  is  no  reason  for  a  distinction  in  the 
nature  of  the  property,  there  is  certainly  great  propriety  in 
assimilating  the  rules  governing  dispositions  of  real  and  per- 
sonal estate.  Acting  upon  this  principle,  the  statutory  rule, 
rendering  the  interest  of  a  beneficiary  in  a  trust  for  the 
receipt  of  the  rents  and  profits  of  land  inalienable,  has  by 
analogy  been  applied  to  trusts  of  personal  propert\\  {Graff 
V.  Bonnettj  31  N.  Y.  9.)  So  also  the  rule,  subjecting  the 
surplus  rents  and  profits  of  land  held  in  trust,  to  the  claims  of 
creditors.  (  WiUiarns  v.  Thorn^  70  id.  270.)  In  like  manner  the 
provisions  in  the  article  regulating  powers  over  real  property, 
have  by  analogy  been  ajiplied  to  powers  relating  to  personal 
property.  {Cutting  v.  Cutting^  86  id.  523  ;  Jlutton  v.  Benkard^ 
92  id.  295.)  In  the  light  of  these  decisions  it  would  be 
quite  too  narrow  an  interpretation  of  the  statute,  to  hold  that 
section  forty  was  not  a  rule  of  limitation  within  section  two  of 
the  title  relating  to  accumulations  of  personal  property. 

We  cannot  concur  with  that  part  of  the  judgment  of  the 
General  Term  which  adjudges  that  $5,230.40  of  the  fund 
transferred  to  the  defendant,  Alexander  M.  Lowry,  by  the 
executors  under  the  order  of  May  22,  1866,  upon  his  appoint- 
ment as  trustee,  was  accumulated  income  to  which  the  plaint- 
iff is  entitled.  The  court  below  reached  this  conclusion  upon 
the  assumption  that  there  had  been  a  devastavit  by  the  execu- 
tors, in  respect  to  the  share  embraced  in  the  ninth  clause  of 
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the  will,  which  as  the  court  found  was  originally  at  least 
$50,000,  and  upon  the  further  assumption  that  during  the 
fouii;een  years  between  the  death  of  the  testator  in  1852,  and 
the  appointment  of  the  trustee  in  1866,  the  income,  from  this 
share,  over  and  above  the  sum  of  $24,500  paid  therefrom  during 
that  time  to  the  testator's  daughter  Gcorgiana,  would,  if  properly 
accumulated,  have  increased  the  sharc  much  beyond  its  original 
amount,  whereas  the  whole  amount  of  securities  transferred  by 
the  executors  to  the  trustee,  as  representing  the  share,  was  but 
$48,138.83.  The  court  fixed  the  amount  of  $5,230.40,  by  a 
coui'se  of  argument  and  deduction  from  the  relative  accumula- 
tion of  other  shares.  It  appeara  tliat  the  share  of  the  de- 
fendant, Alexander  M.  Lowry,  paid  over  to  him  in  1865  was 
$77,115.77,  and  his  share  under  the  will^as  the  same  as  the 
share  of  Georgiana  under  the  ninth  clause.  The  accumulation 
on  his  share  was,  as  the  court  assumed,  $27,115.77.  The  court 
applying  a  rule  of  proportion,  reached  the  result  that  the 
same  ratio  of  accumulation  of  the  daughter's  share,  after 
crediting  the  income  applied  to  her  use,  would  make  the  accu- 
mulation on  that  share  for  the  nine  years  between  the  birth 
of  the  plaintiff,  and  the  handing  over  of  the  fund  to  the  trus- 
tee, $5,230.40,  and  this  sum  was  directed  by  the  judgment  to 
be  paid  by  the  trustee  to  tlie  plaintiff  out  of  the  trust  fund  in 
addition  to  the  sura  of  $15,766.87,  the  amount  of  the  accu- 
mulations since  his  appointment.  The  effect  of  the  judgment 
below  in  this  particular  is  to  reduce  the  trust  fund  received  by 
the  defendant  (the  ultimate  right  to  which  is  still  contingent), 
by  the  amount  of  $5,230.40,  although  the  whole  fund  trans- 
ferred to  the  trustee  was  less  than  the  principal  of  the  share 
set  apart  by  the  will.  We  do  not  see  how  the  judgment  in 
this  respect  can  bo  sustained.  Assuming,  as  the  court  must 
have  held,  that  there  was  a  devastavit  by  one  of  the  execu- 
tors, how  does  it  follow  that  it  was  of  the  principal  of  the 
fund  and  not  of  the  income?  The  more  natural  presumption 
in  the  absence  of  evidence  would  be  that  the  devastavit  com- 
menced by  a  misappropriation  of  the  income.  The  depletion 
of  a  trust  estate  by  an  unfaithful  executor  is  ordinarily   a 
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gradual  process,  and  commences  by  the  misappropriation  of 
that  part  which  would  be  least  likelj''  to  attract  attention. 
In  this  case,  during  the  whole  period  of  the  executorship,  all 
parties  seemed  to  assume  the  validity  of  the  direction  for  ac- 
cumulation, and  by  the  terms  of  the  will  no  one  was  entitled 
to  the  accumulations  until  the  death  of  the  plaintiff's  mother. 

The  learned  counsel  for  the  plaintiff  claims  that  the  amount 
of  the  accumulations  entering  into  the  trust  fund  is  ascertained 
by  finding  a  sum  which  put  at  compound  interest  for  nine 
years  (the  time  intervening  between  the  birth  of  the  plaintiff 
and  the  accounting  in  1866),  would  produce  $23,138.83,  the 
residue  of  the  fund  transferred  to  the  trustee,  after  deducting 
therefrom  $25,000  appropriated  for  the  benefit  of  the  mother, 
and  by  this  process  he  finds  that  of  the  sum  of  $23,138.83,  the 
sum  of  $12,607.78  represents  accumulations.  But  this  calcu- 
lation is  based  upon  a  purely  arbitrary  assumption,  wholly 
unsustained  by  evidence,  that  at  the  commencement  of  the 
nine  years  there  was  remaining  of  the  principal  of  the  share 
only  $35,631.05,  and  that  no  defalcation  occurred  subsequent 
to  that  time.  In  a  general  sense  it  may  seem  equitable  to 
divide  the  loss  assumed  to  have  been  sustained  by  the  miscon- 
duct of  the  executor,  between  the  remainderman  and  the  life 
tenant  of  the  income,  but  we  see  no  legal  ground  for  reducing 
the  tnist  fund  already  depleted  below  its  original  amount,  to 
accomplish  this  purpose.  The  only  allowable  inference  from 
the  evidence  is  that  the  executors  did  not  accumulate  the  fund 
according  to  the  direction  of  the  will,  and  that  the  fund  now 
in  the  hands  of  the  trustee  represents  the  remaining  principal 
of  the  trust  estate.  This  conclusion  makes  it  unnecessary  to 
consider  the  point  urged  that  the  plaintiff  is  estopped  by  the  de- 
cree of  the  surrogate  from  denying  that  the  sum  of  $48,138.83 
constituted  the  principal  of  the  fund  in  question. 

We  think  there  was  no  legal  error  in  charging  the  defendant 
interest  on  the  fund  in  his  hands  at  the  rate  of  seven  per  cent  per 
annum,  the  legal  rate  of  interest,  with  annual  rests.  The  case 
presented  by  the  evidence  and  by  the  findings  exhibits  gross 
dereliction  of  duty  by  the  trustee.  He  kept  no  account  of  the 
.  SiOKELS  —  Vol.  L.  15 


114  Cook  v.  LowBY,  [Feb^ 

Opinion  of  tlie  Court,  per  Aivdrbws,  J. 

trust  f  and,  or  of  the  income.  He  used  the  securities  in  his  own 
business,  changing  them  from  time  to  time  and  realizing  profits 
therefrom,  of  which  he  rendered  no  account.  His  account  in  this 
proceeding  was  surcharged  with  items  of  expenditure,  many 
ot  which  were  rejected  as  unsupported  by  evidence,  and  some 
of  which  were  shown  to  be  unfounded  in  fact.  Under  these 
circumstances  we  think  it  was  not  error  in  law  to  charge 
the  trustee  with  the  legal  interest,  as  the  equivalent  of  undis- 
closed profits  and  by  way  of  indemnity  for  his  unfaithfulness 
in  his  trust.  It  is  not  usual  to  charge  a  trustee  with  the  high- 
est rate  of  interest  where  he  has  acted  in  good  faith,  without 
gross  negligence,  but  each  case  must  depend  to  a  considerable 
degree  on  its  own  circumstances.  {Raphael  v.  Boehm,  11  Ves. 
Ch.  92 ;  Barney  v.  Saunders^  16  How.  [U.  S.]  535 ;  2  Kent 
Com.  230,  note  and  cases  cited.) 

We  think  the  Special  Term  properly  denied  the  defendant 
commissions,  and  that  the  reversal  of  this  part  of  the  judg- 
ment by  the  General  Term  was  erroneous.  The  tnist  in  this 
case  was  never  executed.  The  tnistee  in  substance  converted 
the  securities  to  his  own  use.  He  kept  no  proper  account  and 
rendered  an  account  iii  many  respects  untrue,  and  subjected 
the  cestui  que  trust  to  great  difficulty  and  expense  in  attempt- 
ing to  unravel  it.  Commissions  are  allowed  to  trustees  as  a 
compensation  for  services  in  the  execution  of  the  trust,  and  in 
a  case  of  gross  neglect  or  of  unfaithfulness,  we  think  the  court 
may  properly  disallow  them.  (3  Kedf .  on  Wills,  664  and  cases 
cited.) 

In  making  up  the  account  the  courts  below,  as  we  under- 
stand, adopted  the  rule  that  interest  upon  the  productive  fund 
in  the  hands  of  the  trustee  should  be  computed  until  the  end 
of  each  year,  and  the  payments  rtnd  disbursements  during  the 
year  with  interest  thereon  be  then  deducted  and  the  balance 
be  carried  into  the  principal.  It  is  objected  that  interest  on 
the  disbursements  should  not  be  allowed,  for  the  reason  that 
presumptively  at  least  the  tnistee  always  had  on  hand  income 
to  meet  the  disbursements.  It  appears  that  the  trust  fund 
when  received  by  the  defendant  consisted  mainly  of  govern- 
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ment  bonds,  mortgage  and  other  intereBt-bearing  securities, 
upon  which  interest  fell  due  at  various  times  during  the  year. 
The  disbarsements  for  any  year  were  always  leas  than  the 
interest  for  the  same  year.  This  brings  the  case  within 
the  principle  stated  by  Woodruff,  J.,  in  King  v.  TaJhot 
(40  N.  T.  76),  "  that  at  no  time  when  trustees  make  payments 
for  maintenance  with  income  in  hand,  not  bearing  interest, 
should  they  be  allowed  interest  on  such  payments."  "We  think 
therefore,  interest  on  the  disbursements  should  not  have  been  . 
allowed,  and  also  that  the  balance  of  income  over  the  disburse- 
ments in  any  year,  should  draw  interest  from  the  end  of  the 
year  daring  which  it  accrued.  There  are  no  other  questions  in 
the  case  requiring  special  consideration. 

The  judgment  below  should  be  modified  in  accordance  with 
this  opinion,  and  as  modified  affirmed,  without  costs  to  either 
party. 

All  concur. 

Judgment  accordingly. 


The  Nassau  Bank,  Appellant,  ij.  John  J.  Jones,  et  al..  Exec- 
utors, etc.,  Respondents. 

A  banking  corporation  chartered  tinder  the  laws  of  this  State  has  no  power 
to  sabscribe  for  the  stock  of  a  railroad  corporation. 

A  State  bank  cannot  enforce  against  anjr  one  an  ezecatory  contract  which 
it  was  not  aathorised  by  its  charter  to  make. 

The  D.  h  B.  G.  R.  B.  Co.  published  a  circular  proposing  to  issae  bonds  of 
$1,000,  eadi,  at  ninety  per  cent,  secured  by  mortgage  on  its  property,  and 
to  deliver  one  bond  with  five  shares  of  its  capital  stock  to  any  person 
advancing  thereon  (900.  J.,  defendant's  testator,  subscribed  for  and 
was  awarded  $90,000  of  such  loan;  it  had  previously  been  agreed 
between  him  and  the  plaintiff,  a  moneyed  corporation  organized  under 
the  act  of  1888  (Chap.  260,  Laws  of  1838),  that  to  the  extent  of  one-half 
the  amount  awarded  to  him  he  would  subscribe  for  the  same  for  the 
benefit  and  in  the  name  of  the  plaintiff.  In  an  action,  among  other 
things,  to  recover  one-half  the  profits  made  by  J.,  in  the  transaction, 
hM^  that  whether  the  proposition  of  the  railroad  company  contemplated 
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a  loan  or  a  sale  of  the  stock  and  bonds,  the  subscribers  became  absolute 
owners  of  the  stock  and  incurred  the  liabilities  of  stockholders ;  that  the 
contract  was  not  authorized  \>j  the  statute  under  which  plaintiff  was 
organized  And  was  one  which  it  was  precluded  by  public  policy  from 
making  ;  and,  as  the  contract  was  whoUy  an  executory  one,  plaintiff 
could  not  enforce  the  same. 
Bi88ea  V.  M,  a,  dk  iVC  1.  R,  R.  a>.*(23  N.  Y.  258),  W.  A,  Co.  v.  Barlow  ^63 
id.  62),  Woodruff  v.  E,  R,  Co.  (93  id.  618),  distinguished. 

(Argued  January  28,  1884  ;  decided  February  26,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  9,  1883,  which  affirmed  a  judgment  in  favor  of  defend- 
ants, entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.     (Reported  below,  17  J.  &  S.  498.) 

This  action  was  brought  against  defendants  as  executors  of 
the  will  of  Daniel  Jones  to  compel  them  to  transfer  and  deliver 
to  plaintiflE  fifty  $1,000  bonds  and  one  hundred  and  twenty-five 
shares  of  the  stock  of  the  Denver  and  Kio  Grande  Kailroad 
Company,  or  to  account  for  and  pay  over  the  value  thereof  and 
all  interest  and  dividends  received  by  their  testator  thereon. 

The  material  facts  are  stated  in  the  opinion, 

Samud  Hand  for  appellant.  The  subscription  or  agree- 
ment made  by  Jones  on  behalf  of  the  bank,  and  as  its  agent, 
to  loan  $45,000  on  the  credit  of  the  bonds  to  be  issued 
to  secure  the  loan  and  the  other  conditions  of  the  prospectus 
was  within  its  powers  and  valid.  (Laws  of  1838,  chap.  260, 
§  18,  p.  249;  R.  S.  of  U.  S.,  §  5136;  Third  Nat.  B'k  v. 
Boydy  44  Md.  47.)  The  objection  that  the  transaction  pro- 
posed by  the  bank,  and  actually  executed  in  its  behalf  by  one 
of  its  directors  was  vltra  viresy  it  was  not  permissible  for  a  di- 
rector to  raise  in  order  to  keep  to  himself  unjustly  the  benefits 
of  a  contract  made  as  agent.  (Perry  on  Trusts,  §  429; 
Ormision  v.  OlcoU,  84  N.  Y.  339  ;  Xing  v.  Talbot,  40  id.  76  ; 
Bissd  V.  M.  S.  R.  R.  Co.,  22  id.  258  ;  Atlantic  B'k  v.  Sav&ry, 
82  id.  291,  307 ;  R.  R.  Co.  v.  Duromt,  95  U.  S.  576  ;  Impe- 
rial, etc.,  Ass^n  v.  Coleman,  L.  R.,  6  H.  of  L.  199 ;  JPratt  v. 
Short,  79  N.  Y.  440 ;  Ultra  Vires  [Green's  ed.],  784.) 
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Martin  J.  Keogh  for  respondents.  The  business  of  banking 
can  only  be  carried  on  by  the  plaintiff  by  performing  the  acts 
and  exercising  the  powers  expressly  conferred  and  enumerated 
by  the  statute,  and  the  transaction  set  forth  in  the  complaint 
can  only  be  upheld  as  legal  by  being  brought  within  the  scope 
and  meaning  of  the  acts  authorized  to  be  performed  by  its  ex- 
press provisions.  (Morse  on  Banking,  5 ;  People  v.  Utica 
Co.,  15  Johns.  383;  N.  T.  Fireman's  Lis.  Co.  v.  Mj/,  2  Cow. 
699  ;  2  Kent's  Com.  298.)  The  transaction  was  not  a  banking 
discount  {Atlantie  State  Rk  v.  Savery,  82  N.  Y.  302; 
If.  Y.  F.  Ins.  Co.  V.  Ely,  2  Cow.  699 ;  Talmage  v. 
Pell,  7  N.  Y.  328.)  It  was  not  a  loaning  of  money  on 
real  and  personal  security  within  the  meaning  of  the  bank- 
ing act.  {Talmage  v.  Fell,  7  N.  Y.  328 ;  Tra(^  v.  Tair 
mage^  14  id.  162;  Utica  Ins.  Co.  v.  Scott,  19  J.  R 
1 ;  Utica  Ins.  Co.  v.  Kip^  8  Cow.  20 ;  Utica  Ins.  Co. 
V.  Cadwell,  3  W.  R  573  \  L.  ib  F.  Ins.  Co.  v.  Mechanics' 
F.  Ins.  Co.,  7  id.  31 ;  Beach  v.  Fulton,  3  id.  573 ;  Pratt 
V.  Short,  79  N.  Y.  437 ;  U.  S.  Trust  Co.  v.  Brady,  20  Barb. 
121;  Schermerhom  v.  TaJman,  14  K  Y.  117;  Be  Kay  v. 
WaddeU,  2  Sandf.  Ch.  527 ;  Ency.  Britt.  Banking,  329.)  The 
legislation  of  this  State  on  the  subject  of  banking,  prior  and 
subsequent  to  the  passage  of  the  act  of  1838,  furnishes  con- 
clusive evidence  that  it  was  never  intended  to  pennit  a  bank, 
such  as  the  plaintiff,  to  use  the  funds  of  its  depositors  in  the 
traffic  of  stocks.  (Laws  of  1837,  chap.  360 ;  Laws  of  1854, 
chap.  329,  §  13;  Laws  of  1862,  chap.  62,  §  1.)  There  was  no 
transaction  on  the  part  of  the  bank  by  which  Jones  was 
authorized  to  subscribe  on  its  belialf.  {Livingston  v.  Lynch, 
4  Johns.  Ch.  573  ;  D' Arcy  v.  Tanar  Co.,  L.  R.,  2  Exch.  158  ; 
Bosanquet  v.  Shortridge,  4  Ex.  698 ;  Shortz  v.  Uncmgst,  3 
W.  &  8.  45;  Commomoealth  v.  Cidlen,  13  Penn.  St.  133; 
Langolf  v.  Seiberlitch,  2  Pars.  Eq.  Cas.  64,  74.) 

RaoEB,  Ch.  J.  The  question  involved  in  this  case,  as  we 
regard  it,  is  the  right  of  a  banking  corporation  chartered  under 
the  laws  of  this  state  to  subscribe  for  the  stock  of  a  rail  road 
corporation. 
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In  the  spring  of  1879,  tlxe  Denver  and  Rio  Grande  Bailroad 
Company,  being  a  corporation  organized  to  constmct  raikoads 
in  Colorado  and  adjoining  territories,  with  the  view  of  raising 
money  to  extend  its  lines,  published  a  circular,  whereby  it 
proposed  in  substance,  to  issue  $5,000,000,  of  its  bonds,  in 
sums  of  $1,000  each,  payable  thirty  years  after  date,  with 
annual  interest  at  seven  per  cent  in  gold,  secured  by  mortgage 
upon  its  property;  and  to  deliver  one  of  such  bonds  together* 
with  five  shares  of  its  capital  stock,  of  the  par  value  of  $100, 
per  share,  to  each  and  every  person  who  should  advapce  thereon 
the  sum  of  $900,  reserving,  however,  the  privilege  to  the  rail- 
road company,  of  withdrawing  the  proposition,  when  it  should 
have  received  subscriptions  to  said  loan,  to  the  amount  of 
$3,000,000.  This  proposal  was  favorably  received,  and  the 
loan  was  subscribed  for  by  citizens  and  corporations  in  various 
States  of  the  union,  to  an  amount  greatly  exceeding  the  sum 
required  by  the  railroad  company.  Among  others  the  de- 
fendants' testator,  one  David  Jones,  subscribed  for,  and  was 
awarded  $90,000,  of  such  contemplated  loan.  It  is  claimed  by 
the  appellant,  and  was  found  as  a  fact  by  the  trial  court,  that 
Jones  undertook,  by  the  authority  and  for  the  benefit  of  the 
plaintiff,  to  contract  with  this  railroad  company,  for  a  loan,  under 
its  proposal,  in  the  name  of  the  plaintiff,  to  the  extent  of  one-half 
of  the  amount  which  should  be  allotted  to  him ;  and  by  this  ac- 
tion the  appellant  seeks  to  recover,  from  Jones^  executors,  among 
other  things,  the  profits  claimed  to  have  been  made  by  him 
upon  its  share  of  the  transaction.  The  right  to  maintain  the 
action  seems  to  depend  upon  the  power  of  the  bank  to  enter 
into  the  proposed  contract,  for  if  it  had  no  lawful  authority  to 
make  such  a  contract  it  could  not  become  liable  to  Jones  upon 
its  obligation  to  take  and  pay  for  the  property  contracted  for ; 
and  consequently  there  would  be  no  consideration  for  Jones' 
undertaking  to  subscribe  for  the  benefit  of  the  bank.  Not 
only  this,  but  the  bank  could  not,  by  suit,  enforce  against  any 
one  an  executory  contract  which  it  was  unauthorized  by  its 
charter  to  make. 

It  becomes  necessary,  therefore,  to  inquire  into  the  nature 
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of  the  proposed  contracti  and  the  legal  capacity  of  the  plaint- 
iff to  transact  bnsineass. 

The  proposition  of  the  railroad  company  contemplated  either 
a  loan  of  money,  or  a  sale  of  its  stock  and  bonds ;  and  the 
view  we  take  of  the  case  does  not  render  it  material  to  de- 
termine which  construction  should  be  given.  By  whatever 
name  it  be  called,  the  transaction  contemplated  that  its  sub- 
scribers should  become  the  legal  owners  of  the  certain  stock 
and  bonds  thereby  offered  to  be  disposed  of. 

If  it  be  regarded  as  a  loan,  the  subscriber  would  receive 
the  bonds  with  their  mortgage  security,  as  an  evidence  of  the 
company's  indebtedness  to  him ;  and  the  stock  as  a  bonus  to 
induce  the  making  of  the  loan.  On  the  other  hand,  if  it  be 
considered  as  a  purchase  of  the  stock  and  securities  of  the 
railroad  corporation,  the  subscriber  bcicomes  the  owner  of 
such  stock  and  bonds  upon  complying  with  the  conditions  of 
the  proposition. 

In  cither  event  he  becomes  the  absolute  owner  of  the  property 
proposed  to  be  delivered  in  exchange  for  the  money  advanced, 
and  acquires  all  the  rights  and  privileges,  and  subjects  himself 
to  all  the  liabilities  of  such  proprietorship. 

The  acquisition  by  the  railroad  of  a  new  class  of  stock- 
holders, was  as  much  a  part  of  the  scheme  as  the  creation 
of  a  debt ;  and  its  proposition  to  loan  money  could  not  be 
availed  of,  under  the  terms  of  the  offer  without  necessarily 
involving  an  acceptance  of  the  privileges,  and  incurring  the 
liabilities  of  a  stockholder.  The  offer  of  this  stock  was  a  ma- 
terial part  of  the  proposition,  and  was  undoubtedly  largely 
relied  upon  as  an  inducement  to  investors.  The  increase  of 
creditors  and  stockholders  would  proceed  pari  passu^  under 
this  scheme ;  and  the  subscribers  to  the  loan  might,  in  case  of 
the  company's  insolvency,  eventually,  as  the  owners  of  its 
stock,  he  compelled  to  contribute  to  the  payment  of  its  debts. 

It  is  clear  that  a  banking  corporation  cannot  enter  into  a  con- 
tract of  this  character,  unless  it  has  authority  under  its  charter 
to  become  a  subscriber  for  the  stock  of  railroad  corporations. 
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and  thereby  assume  the  obligations  to  which  stockholders  are 
^       subject  by  statute.     {Adderly  v.  Storm,  6  Hill,  624.) 

It  is  scarcely  conceivable  that  it  can  be  seriously  urged,  that 
a  moneyed  corporation,  having  under  its  charter  the  right  to 
transact  a  banking  business  only,  may  legally  engage,  as  a  cor- 
poration, in  the  construction  of  railroads,  or  in  furnishing  money 
for  such  an  object,  in  exchange  for  the  stock  of  a  railroad  cor- 
poration, and  yet  when  this  case  is  analyzed  and  stripped  of  its 
irrelevant  details  and  circumstances,  we  cannot  see  why  this  is 
not  precisely  what  was  attempted  by  the  plaintiflE. 

This  action  is  brought  upon  the  theory  that  Jones  was,  in 
making  the  subscription  in  question,  the  agent  of  the  plaintiff, 
and  it  thereby  seeks  to  charge  the  defendants,  as  Jones'  execu- 
tors, with  a  tnisteeship  for  its  benefit,  of  a  large  quantity  of 
the  stock  of  the  railroad  corporation,  for  which  it  asks  the  de- 
fendants to  account  to  it,  as  the  owners  thereof. 

The  complaint  assumes,  that  the  plaintiff,  in  1879,  became  the 
equitable  owner  of  a  large  amount  of  such  stock,  acquired  by  vir- 
tue of  an  original  subscription  therefor  made  with  the  company 
issuing  the  stock ;  and  that  it  has  ever  since  been  the  equitable 
owner,  and  is  now  entitled  to  demand  the  immediate  delivery 
and  possession  of  such  stock. 

Assuming  the  validity  of  the  contract  relied  upon  by  the 
plaintiff,  it  has  been  for  several  years  a  stockholder  in  the  rail- 
road company,  and  has  thereby  become  answerable  as  such 
stockholder,  for  a  moiety  at  least,  of  any  sum  which  Jones 
y  might  be  required  to  pay,  through  any  statutory  liability  for 
tlie  debts  of  the  corporation.     {Stover  v.  Flaokj  30  N.  Y.  64.) 

Even  a  cursory  view  of  the  provisions  of  the  statute  under 
which  the  plaintiff  was  organized,  and  the  cases  giving  con- 
struction to  the  powers  thereby  conferred,  renders  it  quite  clear, 
that  the  contract  under  which  the  plaintiff  claims  was  not  only 
ult7*a  vireSj  but  contrary  to  public  policy. 

The  plaintiff  is  a  moneyed  corporation,  organized  under  chap- 
ter 260  of  the  Laws  of  1838,  and  authorized  by  that  statute 
to  "  carry  on  the  business  of  banking,  by  discounting  bills, 
notes,  and  other  evidences  of  debt ;  by  receiving  deposits ;  by 
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bnjing  and  selling  gold  and  silver  bullion,  foreign  coins  and 
bills  of  exchange,  and  by  loaning  money  on  real  and  personal 
property." 

The  legislature  intended  by  the  act  in  question  to  in- 
augurate in  this  State  an  entirely  new  system  of  banking, 
and  thereby  undertook  to  provide  for  the  establishment  of 
moneyed  corporations  which  should  furnish  to  the  public  a  safe 
and  reliable  circulating  medium  for  the  transaction  of  its  busi- 
ness, and  secure  and  solvent  depositaries  for  the  custody  of  such 
moneys  as  were  needed  for  current  use  by  the  business  public. 
{Schermerkom  v.  TalmaTij  14  N.  Y.  117;  ZeaviU  v.  Blatoh- 
fordy  17  id.  626.)  The  solvency  of  these  institutions  was 
guarded  by  special  provisions  and  limitations  in  the  act  author- 
izing their  incorporation,  and  has  ever  since  been  the  object  of 
sedulous  care,  both  on  the  part  of  the  legislature  and  of  the 
courts.  (Chap.  360,  Laws  of  1837;  chap.  829,  Laws  of  1854 ; 
chap.  62,  Laws  of  1862.)  The  language  employed  in  the  act 
defines  their  power  and  duties,  and  excludes  by  necessary  im- 
plication a  capacity  to  carry  on  any  other  business  than  that  of 
banking,  and  the  adoption  of  any  other  methods  for  the  prose- 
cution of  such  business  than  those  specially  pointed  out  by 
the  statute.  {Pratt  v.  S/iorty  79  N.  Y.  440;  Morse  on 
Banking,  5 ;  Talmage  v.  Pell,  7  N.  Y.  347 ;  People  v.  Utica 
In8.  Go.^  15  Johns.  883.)  In  .the  latter  case  banking  powers 
were  defined,  generally,  as  the  right  to  issue  bills,  negotiate 
notes  and  receive  deposits;  and  in  PraU  v.  Short  {supi^d) 
Judge  Andrews  describes  the  principal  functions  of  a  banking 
corporation  to  be  to  "  issue  notes  to  circulate  as  money,  and  dis- 
counting commercial  paper."  The  business  of  banking,  as  de- 
fined by  Webster,  is  the  establishing  of  a  common  fund  for  lend- 
ing money  discounting  notes,  issuing  bills,  receiving  deposits, 
collecting  the  money  on  notes  deposited,  negotiating  bills  of 
exchange,"  etc.  The  implied  restrictions  upon  the  corporations 
formed  under  the  act  of  1838  against  transacting  any  other  busi- 
ness than  that  of  banking,  and  the  careful  definition  given  to  that 
word,  not  only  by  lexicographers  but  in  the  reported  cases, 
Sickles  —  Vol.  L.  16 
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would  seeui  clearly  to  establish  a  want  of  authority  in  such 
corporation  to  engage  in  any  business  transactions  excepting 
such  as  relate  to  the  collection  of  business  paper,  the  baying 
and  selling  of  coin  and  exchanges,  and  the  loaning  of  moneys 
upon  the  securities  pointed  out  by  the  statute.  Certainly  the 
utmost  liberality  in  the  constniction  of  the  powers  given  to 
these  corporations  would  not  include  the  rights  claimed  for 
them  in  this  ease.  The  character  and  quality  of  the  securities 
in  which  they  are  authorized  to  employ  their  moneys,  and  the 
nature  of  the  business  in  which  they  are  privileged  to  engage 
have  frequently  been  the  subject  of  discussion  in  our  courts, 
with  the  same  uniform  tendency  to  so  interpret  the  law  as  to 
limit  their  business  operations,  and  confine  their  loans  and  in- 
vestments to  such  transactions  as  should  best  promote  their 
security  and  solvency.  {^Crocker  v.  WkiUu^^  71  N.  T,  161 ; 
SchermerJiom  v.  TaUnian^  9upra.)  The  spirit  of  the  law,  as 
well  as  a  sound  public  policy,  forbid  these  institutions  from 
risking  the  moneys  intrusted  to  their  care  in  doubtful  speeu- 
latious  or  enterprises. 

The  groat  change  made  in  the.  financial  business  of  the 
country  by  the  establishment  of  the  National  banking  system 
has  not  altered  the  policy  of  the  law  regarding  the  institutions 
organized  under  the  State  system  of  banking,  although  it  has 
mudi  restricted  the  number  of  corporations  subject  to  its  ap- 
plication. 

The  protection  of  the  public  from  the  "disastrous  conse- 
quences which  are  to  be  apprehended  from  an  unsound  bank- 
ing system  is  just  as  necessary  now  as  formerly,  and  requires 
the  application  of  the  same  principles  that  distinguished  our 
jurisprudence  when  the  State  banks  were  the  exclusive  agents 
in  our  financial  system. 

For  these  reasons,  we  are  of  the  opinion  that  the  plaintiff 
was  not  only  precluded  by  public  policy,  but  was  not  author- 
ized by  tlie  statute  under  which  it  was  organized,  to  enter  into 
an}'  engagement  as  a  stockholder  in  a  railroad  corporation. 

The  contract  between  the  plaintiff  and  Jones  was  wholly  ex- 
ecutory, and  notliing  has  oc-curred  thereunder,  preventing  the 
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bank  from  setting  up  its  own  want  of  aathority  to  make  such 
a  contract,  as  a  defense  to  any  action  brought  thereon  by  Jones. 

While  executed  contracts,  made  by  corporations  in  excess  of 
their  l^al  powers,  have,  in  some  cases,  been  upheld  by  the 
courts,  and  parties  have  been  precluded  from  setting  up,  as  a 
defense  to  actions  brought  by  corporations,  their  want  of  power 
t^  enter  into  such  contracts  {BuseU  v.  Jl.  S.  <&  N.  L 
R.  R.  Co.,  22  N.  Y.  258 ;  Whitney  Attm  Co.  v.  BarUm, 
63  id.  62;  Woodrtiff  v.  E.  R.  Co.  93  id.  618),  this 
doctrine  has  never  been  applied  to  a  mere  executory  con- 
tract which  is  sought  to  be  made  the  foundation  of  an  aistion, 
either  by  or  against  such  cor[>oration8.  It  was  said  by  Judge 
Selden,  in  Tracy  v.  Talina^e  (14  N.  Y.  179),  "That  a  con- 
tract by  a  corporation,  which  it  has  no  legal  capacity  to  make, 
is  void  and  cannot  be  enforced,  it  would  seem  diflScult  to 
deny."  In  White  v.  B^ms  (3  Gushing,  448),  Chief-Justice 
Shaw  lays  down  the  rule  as  follows :  "It  is  well  settled  by  the 
authorities  that  any  promise,  contract  or  undertaking,  the  per- 
formance of  which  would  tend  to  promote,  advance  or  carry 
into  effect  an  object  or  purpose  which  is  unlawful,  is  in  itself 
void  and  will  not  maintain  an  action. 

Lord  Mansfield,  in  Smith  v.  BromLey  (Douglas,  696),  says : 
^^  If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general 
laws  of  public  policy,  then  the  party  paying  shall  not  have  this 
action."  In  TroLcy  v.  Talmage  {aupra^  217),  Judge  Comstook 
says:  "  It  is  admitted  that  the  contract  of  a  corporation,  which 
it  has  no  legal  capacity  to  make,  cannot  in  its  terms  be  en- 
forced." 

There  is  nothing  in  this  case  to  exempt  the  plaintiff"  from 
the  operation  of  the  general  principle  determined  in  the  cases 
referred  to. 

Jones  owed  no  duty  to  the  plaintiff,  except  that  which 
sprang  out  of  his  engagement  to  purchase  the  stock  and 
bonds  in  question ;  and  that  having  failed  on  account  of  its 
illegality,  ieft  no  enforceable  obligation  resting  upon  him. 
{Levy  y.  Brushy  45  N.  Y.  689.)  There  is  no  pretext  for  the 
claim  that  the  contract  was  in  any  respect  an  executed  one,  for 
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-ucb  aiever  eren  entered  upon  its  performance.  His  sabscrip- 
-ivu  :\»r  :iie  loan  in  his  own  name  was  in  direct  violation  of 
:ii«r  v.oi^puioQ  which  it  is  claimed  that  he  had  assumed;  and 
* :  >  iisiC  obligation  alone  which  is  sought  to  be  enforced  in 
:.u>  .wcion.  The  bank,  by  the  transaction  in  question,  secured 
•.ioii«^*  promise  to  do  certain  things,  and  has  relied  solely 
i^Hju  tliat  promise.  It  has  done  nothing  in  performance  of 
:tit)  vvntract,  and,  so  tar  as  it  is  concerned,  the  contract  remains 
wiiolly  executory. 

Meitlxer  can  Jones  be  treated  as  a  trustee  for  the  benefit  .of 
tile  plaintitl,  a  trust  whereby  it  is  attempted  to  accomplish  an 
illegal  purpose,  is  quite  as  objectionable  as  a  direct  contract  to 
cllect  the  same  object. 

The  law  does  not  raise  an  implied  obligation  to  effectuate  a 
purpose  which  is  forbidden,  and  which  cannot  be  effected  by 
the  parties  through  the  agency  of  an  express  contract. .  (Perry 
on  Trusts,  §  214.) 

The  claim  here  is  that  a  trust  should  be  implied  to  enable 
the  plaintiff  to  reap  the  profits  from  a  transaction  in  which  it 
Mas  not  authorized  by  law  to  engage.  We  have  found  no 
authority  which  supports  such  a  claim  and  are  unable  to  dis- 
cover any  groimd  upon  which  this  action  can  be  maintained. 

It  follows  that  the  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  dissenting. 

Judgment  affirmed. 


TnB   Pboplb,    ex    rel.    "Walter   E.  SwrrH,    Respondent,  i?. 
Emil  Schirllein  et  al.,  Appellants. 

Tlie  detignBiion  in  the  State  Confltitution  (§18,  art.  6),  of  the  ''annual 
town  meeting/'  as  the  time  when  justices  of  the  peace  are  to  be  elected. 
Is  equivalent  to  a  prohibition  against  electing  them  anj  other  time ;  and, 
while  the  legislature  may  fix  the  day  upon  which  town  meetings  may' 
be  held,  it  cannot  prohibit  the  election  of  justices  of  the  peace  at  such 
A  meeting,  or  provide  for  their  election  at  any  other  time  or  place. 

Ai'/Cordingly  hdd,  that  the  provisions  of  the  act  of  1881,  in  reference  to  the 
t$\Mci\oa  of  town  officers  (g§  1,  2,  chap.  664,  Laws  of  1881),  providing  for 
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the  election,  in  towns  of  oountiea  having  more  than  three  hundred  thoa- 
sand  inhabitants,  of  jastices  of  the  peace  at  a  general  election ;  and  the  re- 
pealing  clause  (§  14),  so  far  as  it  purports  to  repeal  existing  provisions  of 
law,  regulating  the  time  or  manner  of  election  of  jastices  at  town  meetings 
were  unconstitutional  and  void  ;  that  even  if  said  repealing  clause  effected 
a  repeal  of  the  former  provisions  of  law  regulating  the  time  and  manner 
of  electing  supervisors  and  other  town  officers,  it  did  not  operate  as  a 
repeal  of  the  act  of  1829  (Chap.  a56,  Laws  of  1829),  which  fixes  the 
time  for  the  election  of  jastices  of  the  peace. 

As  to  whether  the  legislature  has  power  to  authorize  the  holding  of  a  town 
meeting  on  the  same  day  and  at  the  same  place  with  a  general  election,  at 
the  general  election,  qvcsrs. 

At  the  general  election  in  1882,  in  a  town,  in  the  county  of  E.,  an  elec- 
tion of  a  justice  of  the  peace  was  attempted  as  provided  for  in  said  act,  no 
election  was  had  at  the  town  meeting  of  that  year,  ballots  were  cast  for  such 
offices  at  the  annual  town  meeting  in  April,  1888,  the  relator  receiving  a 
majority ;  the  ballots  were  regularly  returned  by  the  inspectors  of  elec- 
tion to  the  town  derk,  the  board  of  canvassers  however  refused  to  can- 
vass such  returns  or  make  their  certificate  of  election.  BM^  that  the 
attempted  election  at  the  general  election  was  ineffectual  to  confer  title 
to  said  office  upon  the  person  receiving  a  majority  of  votes,  that  the  elec- 
tion at  the  town  meeting  in  1888  was  valid  and  regular  and  the  relator 
was  entitled  to  demand  a  canvass,  which  having  been  refused  he  was 
entitled  to  a  mandamus  to  compel  said  board  to  meet  and  make  such  can- 
vass ;  that  although  said  board  were  required  to  meet  on  a  particular 
day,  they  continued  a  board  of  canvassers  until  their  whole  duty  was 
performed;  and  that  the  relator  lost  no  right  by  their  adjournment  with- 
out  discharging  such  duty. 

A  writ  of  mandamus  is  proper  to  compel  the  performance  of  an  official 
duty,  in  a  case  where  it  has  been  wholly  omitted  by  the  officer 
charged  with  the  duty  and  where  a  right  to  require  the  performance  ex- 
ists in  the  party  demanding  it,  and  it  is  still  possible  of  execution. 

People^  ex  rel.  Van  Demairk^  v.  Com.  of  Excise  of  Saratoga  Co,  (7  Abb.  Pr. 
34),  People  v.  Supervisors  (12  Barb.  217),  distinguished. 

One  of  the  parties  to  whom  the  writ  was  directed  held  the  office  of  justice 
of  the  peace  under  the  general  election  for  1882 ;  it  was  objected  that  he 
was  improperly  joined.  Ifeldf  untenable  as  he  was  an  acting  justice 
claiming  to  exercise  the  functions  of  the  office  under  lawful  authority, 
and  the  title  to  his  office  was  not  triable  and  could  not  be  determined 
herein. 

(Argued  January  29,  1884  ;  decided  February  26, 1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  10, 
1883,  which  affirmed  an  order  of  Special  Term  granting  a  writ 
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oi^rem^toTj  mandamus^  directed  to  defendants  as  justices  of 
the  peace  in  the  town  of  New  Lots,  in  the  county  of  Kings, 
requiring  them  to  meet  as  the  board  of  canvassers  of  said  town 
and  canvass  the  ballots  ca^t  for  justices  of  the  peace  at  the  an- 
nual town  meeting  held  in  said  town  in  April,  1883. 

The  said  town  being  in  a  county  having  more  than  three  hun- 
dred thousand  inhabitants,  in  consequence  of  the  passage  of  the 
act  chapter  564,  Laws  of  1881,  no  election  was  had  for  a  justice 
of  the  peace  to  fill  the  place  of  the  one  whose  term  expired  on 
the  last  day  of  December  of  that  year.  At  the  general  elec- 
tion of  that  year,  in  pursuance  of  said  act,  ballots  were  cast  for 
said  office,  of  which  defendant,  William  Watson,  received  a 
majority,  and  was  declared  elected ;  he  qualified  and  entered 
upon  the  duties  of  the  office.  At  the  annual  town  meeting, 
held  in  said  town  in  April,  1883,  ballots  were  cast  for  justices 
of  the  peace  '^  to  fill  vacancy,''  and  others  to  elect  a  successor 
the  justice  whose  term  expired  December  31, 1883.  Of  the 
ballots  cast  "  to  fill  vacancy  "  the  relator  received  a  majority. 
The  inspectors  of  election  duly  counted  and  canvassed  said  bal- 
lots, and  returned  the  same  to  the  town  clerk,  which  returns 
were  filed  by  him.  The  said  town  meeting  was  held  from  twelve, 
noon,  until  sunset,  as  prescribed  by  said  act.  By  resolution  of 
the  board  of  supervisors  of  said  county,  passed  pursuant  to  the 
act  of  conferring  "  on  boards  of  supervisors  further  powers  of 
local  legislation"  (Chap.  482,  Laws  of  1875),  the  justices  of,  the 
peace  of  said  town  are  required,  as  the  board  of  canvassers,  to 
canvass  the  votes  cast  at  town  meetings.  Said  justices  met, 
as  such  board  of  canvassers,  on  the  next  day  after  said  town 
meeting,  said  Watson  acting  with  them,  but  they  omitted  and 
refused  to  canvass  the  votes  for  justices  cast  as  above  stated  or 
to  make  any  certificate  thereof,  and  after  performing  other 
duties  adjourned  without  day. 

Jasper  W.  CfUbert  for  appellants. 

Wm.  J.  Qaynor  for  respondent.  Section  2  of  chapter  564 
of  the  Laws  of  1881,  which  provides  that  supervisors  and 
justices  of  the  peace  in  towns  to  which  said  act  applies,  "  shall 
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be  elected  at  the  general  election  next  following  the  town  meet, 
ing  at  which  they  would  have  been  elected  if  this  act  had  not 
been  passed,"  is  nnconstitntional  in  ao  far  as  it  relates  to  justices 
of  the  peace.  {Ex parte  Quctokenbuah^  2  Hill,  369  ;  Oeraty  v. 
Beid,  78  N.  T.  64;  People  v.  Eeeler,  17  id.  870-3;  People 
V.  Bidl^  46  id.  57.)  By  law  a  justice  of  the  peace  elected  for 
a  full  term  (four  years)  enters  upon  the  duties  of  his  office  on 
the  first  day  of  January  next  succeeding  his  election.  (Laws 
of  1829,  chap.  356,  §  3;  1  R.  S.  [7th  ed.]  810.)  A  justice  of 
the  peace  elected  to  fill  a  vacancy,  or  the  unexpired  portion  of 
a  terra,  enters  upon  the  duties  of  his  office  "  forthwith."  (Laws 
of  1880,  §  1,  chap.  290;  1  R.  S.  [7th  ed.]  810;  PeopU^. 
KeeteVy  17  N.  T.  370.)  No  notice  of  an  annual  town  meeting 
is  required,  and  there  is  no  one  to  give  it.  (Part  1,  chap.  11, 
title  2,  art.  1,  §  8;.l  R.  S.  [7th  ed.]  810;  People  ex  rd.  v. 
McKinney^  52  N.  T.  874*)  Where  official  notice  is  required 
to  be  given,  failure  to  give  it  does  not  deprive  the  electors  of 
the  right  to  vote  for  and  fill  the  office.  {People^  ex  rel.  v. 
Cowles,  13  N.  T.  850-9 ;  People^  ex  rd.  v.  O'Brien^  38  id. 
193-5 ;  People,  ex  rel.  v.  Cook,  8  id.  67 ;  Cooley's  Const.  Lim. 
603.)  A  town  could  hold  the  town  meeting  any  length  of  time 
between  sunrise  and  sunset  that  the  electors  might  choose. 
(5  N.  T.  23-5.)  The  validity  of  the  election  cannot  be  passed 
upon  on  this  application.  (McOrary  on  Elec,  §  337 ;  People 
V.  Cook,  8  N.  T.  67-92;  Laws  of  1881,  chap.  123.)  The 
justices  of  the  peace  are  required  to  canvass  these  votes  by  the 
act  or  resolution  of  the  board  of  supervisors  of  Kings  county, 
passed  January  17,  1878,  pursuant  to  section  26  of  the  Laws 
of  1875.  (R.  8.,  part  1,  chap.  6,  title  6,  arts.  1,  2,  §§  10,  11, 
21 ;  1  id.  [7th  ed.]  391.)  The  contention  that  by  the  act  of 
1881  the  legislature  changed  annual  town  meeting  day  to  gen-  . 
eral  election  day  is  without  foimdation.  (Denxocracy  in 
America,  De  Tocqueville,  59-63 ;  Strong's  History  Flatbush, 
49;  Ex  parte  Qtcacke^ibush,  2  Hill,  869.) 

RuoEE,  Oh.  J.    Prior  to  the  amendments  of  the  State  Con- 
stitution in  1826,  justices  of  the  peace  in  the  several  towns  of 
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the  State  derived  tbeir  authority  to  act  as  such  through  ap- 
pointment, either  from  the  council  of  appointment,  or,  as  pro- 
'  vided  in  1822,  by  the  action  of*  the  board  of  supervisors,  and 
the  judges  of  the  County  Courts,  of  the  respective  counties. 

In  that  year  the  Constitution  was  amended  so  that  tlie  people 
were  thereby  autliorized  to  elect  such  oificers  by  ballot  "  at 
their  annual  elections."  In  1846,  the  Constitutional  provision 
was  so  clianged  by  section  18  of  article  6  that  it  read  as  follows : 
"  The  electors  of  the  several  towns,  shall  at  their  annual  town 
meeting,  and  in  such  manner  as  the  legislature  may  direct, 
elect  justices  of  the  peace,  whose  term  of  office  shall  be  four 
years."  Whatever  question  might  have  arisen  over  the  con- 
struction of  the  provision,  contained  in  the  Constitution  of 
1826,  it  seems  to  us  that  in  view  of  this  explicit  language,  none 
can  reasonably  be  made  as  to  the  meanipg  of  the  existing 
provision  of  the  Constitution  on  the  subject.  It  lias  in  plain 
and  unambiguous  language  determined  the  time  at  which,  and 
the  agency  by  whom  these  officers  are  to  be  selected,  and  has 
placed  the  subject,  so  far  as  these  powers  are  concerned,  be- 
yond the  reach  of  the  legislature  to  alter  or  disturb.  The  desig- 
nation of  certain  times  and  agencies  necessarily  excludes  the 
adoption  of  any  others  for  the  accomplishment  of  the  objects 
provided  for.  The  selection  of  these  officers  at  any  other  time 
than  at  ad  annual  town  meeting,  is  just  as  effectually  prohibited 
by  the  words  of  this  provision,  as  is  their  election  by  any  other 
persons  than  those  mentioned.  The  designation  of  the  annual 
town  meeting  as  the  time  when  they  are  to  be  chosen  is  equiva- 
lent to  an  express  prohibition  against  choosing  them  at  a  general 
or  special  election,  or  at  a  special  town  meeting. 

The  institution,  known  as  an  annual  town  meeting,  is  of 
great  antiquity  in  our  history,  and  is  marked  and  distinguished, 
as  its  nau\e  implies,  from  all  other  popular  assemblages  and 
elections  by  the  subjects  which  the  people  are  there  entitled  to 
consider,  discuss  and  determine.  The  words  "  an  annual  town 
meeting  "  are  the  antithesis  of  those  indicating  a  general  or 
special  election,  and  must  have  been  used  with  reference  to 
their  well  understood  character  and  meaning  among  the  peo- 
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pie.  It  is  reasonable  to  Buppose  that  the  intention  of  the 
f ramers  of  the  Constitution  was  to  provide  for  the  selection 
of  these  officers  at  a  time  and  place  wlien  the  attention  of  the 
electors  should  not  be  disturbed  or  affected  by  tiie  considera- 
tions of  subjects  of  State  or  National  importance. 

It  is,  however,  unnecessary  to  detennine  this  question,  for 
whatever  may  have  been  the  reason  which  induced  the  adop- 
tion of  the  provision,  it  is  the  pkin  language  of  the  funda- 
mental law  which  can  neither  be  disregarded  in  its  letter,  or 
spirit  by  those  charged  with  the  duty  of  applying  its  provisions. 

We  think  that  this  question  has  been  determined  by  the  ad- 
judications, not  only  of  this  court,  but  also  of  the  former 
Supreme  Court.  Even  in  construing  the  meaning  of  the  pro- 
vision of  the  Constitution  of  1826  it  was  said  by  Justice 
CowEN,  "  that  the  language  of  the  clause  amending  tlie  Oon- 
Btitution  witliholds  power  from  the  legislature  to  provide  for 
the  election  of  justices  of  the  peace,  except  at  the  times  of  their 
annual  town  elections  as  these  shall  be  fixed  by  law."  {/(m 
parte  Quackenbvsk^  2  Hill,  370.)  The  reason  of  this  decision 
applies  much  more  strongly  to  the  present  Constitution  than  it 
did  to  the  one  then  under  consideration.  In  the  case  of  OenUy 
V.  Reid  (78  N.  Y.  66),  it  was  said  in  the  opinion  of  Chief  Judge 
Chubch  :  "  Tlie  Constitution  of  184-6  provided  specifically  for 
the  election  of  justices  of  the  peace  in  the  several  towns  of  the 
State,  and  hence  it  was  not  competent  for  the  legislature  to 
create  that  oflioe  and  provide  for  an  election  in  a  different  man- 
ner, or  by  any  other  locality.  The  implied  prohibition  is  as 
effectual  as  if  it  had  been  expressed. "  See  also  FeopU  v. 
Ked&r  (17  N.  Y.  870),  and   People  v.  BvU  (46  id.  57). 

These  decisions  seem  controlling  upon  the  questions  pre- 
sented on  this  appeal. 

By  chapter  564  of  the  Laws  of  1881  the  legislature  at- 
tempted to  change  the  time  and  manner  in  which  the  people 
residing  in  counties  numbering  more  than  300,000  inhabit*- 
ants  should  elect  justices  of  the  peace,  and  enacted  these 
among  other  provisions ;  Section  2.  ^'  The  supervisors  and 
justices  of  the  peace  to  be  elected  hereafter  in  each  of  said 
SiCKBLS  —  Vol  L.  17 
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towns,  except  in  case  of  vacancy,  shall  be  elected  at  the 
general  election  next  following  the  town  meeting  at  which 
they  woold  have  been  elected  if  this  act  had  not  been  passed." 
Section  8.  "  Town  meetings  shall  continue  to  be  held  in  said 
towns  as  now  provided  by  law  for  the  transaction  of  such  busi- 
ness as  is  usually  done  at  such  meetings,  other  than  the  election 
of  officers." 

It  would  be  difficult  to  invent  expressions  which  would 
more  directly  conffict  with  the  language  of  the  constitutional 
provisions  than  those  used  in  this  act.  There  is  not  even  plausi- 
bility in  the  claim  that  this  act  is  merely  an  attempt  to  change 
the  day  of  town  meetings,  for  it  not  only  requires  in  express 
language  the  election  of  justices  of  the  peace  at  a  general  elec- 
tion, but  it  also  impliedly  forbids  their  election  at  a  town 
meeting. 

A  construction,  which  would  uphold  the  constitutionality  of 
this  act,  would  deprive  language  of  its  natural  significance,  and 
nullify  the  force  of  any  constitutional  provision. 

If  the  legislature  had  the  power  to  authorize  the  holding  of 
a  town  meeting  on  the  same  day  and  at  the  same  place  with  a 
general  election,  it  has  not  by  this  act  attempted  to  exercise 
such  power,  and  it  is  unnecessary  now  to  determine  whether 
such  power  exists  or  not. 

Wliile  the  legislature  undoubtedly  can  prescribe  and  fix  the 
day  u})on  which  a  town  meeting  shall  be  held,  it  certainly  can- 
not, under  the  Constitution,  prohibit  the  election  of  justices  of 
the  peace  at  such  a  meeting,  or  provide  for  their  election  at  any 
other  time  or  place. 

It  necessarily  follows  from  these  views  that  such  parts  of 
chapter  564  as  provide  for  the  election  of  justices  of  the  peace 
at  a  general  election,  or  which  forbid  their  election  at  a  town 
meeting,  and  such  parts  as  purport  to  repeal  existing  provisions 
of  law  regulating  the  time  or  manner  of  holding  such  election 
at  town  meetings  are  unconstitutional  and  void. 

But  a  claim  is  made  that  a  repeal  of  the  provisions  of  the 
Eevised  Statutes,  fixing  a  time  for  the  election  of  supervisors 
and  other  town  officers,  has  operated  as  a  repeal  of  chapter  356 
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of  the  Laws  of  1829,  which  is  the  only  act  fixing  the  time  for 
the  election  of  justices  of  the  peace ;  and  that  the  constitutional 
provision  does  not,  by  its  unaided  force,  operate  to  fix  such  time 
and  manner. 

We  think,  however,  even  if  it  should  he  held  that  the 
repealing  clause  of  chapter  564,  Laws  of  1881,  effected  a  repeal 
of  the  former  provisions  of  law  regulating  the  time  and  manner 
of  electing  supervisors  and  other  town  officers,  it  would  not 
necessarily  affect  the  provisions  of  chapter  356  of  the  Laws  of 
1829,  which  fixed  the  time  for  the  election  of  justices  of  the 
peace  as  of  the  time  and  manner  prescribed  by  chapter  11,  part 
1st  of  the  Revised  Statutes,  for  the  election  of  town  officers. 

The  act  of  1829  does  not  purport  to  require  justices  of 
the  peace  to  be  elected  at  the  same  tiuie  as  supervisors  and 
other  town  officers,  but  simply  provides  that  they  shall  be 
elected  at  the  annual  town  meetings,  which  had  theretofore 
been  designated  as  the  day  upon  which  such  town  officers  were 
to  be  elected. 

Granting  that  the  act  of  1881  has  effectually  changed  the  day 
for  the  election  of  town  officers,  it  does  not  at  all  follow  that 
the  provisions  of  the  act  of  1829,  which  named  the  time  at 
which  justices  of  the  peace  should  be  elected,  have  been 
affected  thereby. 

The  act  of  1829  has  full  operation  as  designating  a  day  for 
the  election  of  justices  of  the  peace,  although  the  day  for  the 
election  of  certain  other  officers  has  been  changed  by  the  act  of 
1881.  In  other  words,  the  act  of  1829  had  the  effect  of  including 
justices  of  the  peace  as  among  the  town  officers  provided  to  be 
elected  at  a  town  meeting,  by  chapter  11  of  first  part  of  Re- 
vised Statutes  and  a  subsequent  statute  which  provided  that  all 
other  town  officers  than  justices  of  the  peace  should  be  elected 
at  another  time  or  place,  would  not  affect  the  provision  for 
the  election  of  justices,  but  would  leave  it  as  an  unrepealed 
portion  of  the  statute. 

An  attempt  to  repeal  such  a  provision  by  an  unconstitutional 
exercise  of  legislative  power  would  have  the  same  effect  as 
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though  no  effort  had  been  made  to  repeal  that  portion  of  the 
statute. 

It  would  follow  from  these  views  that  the  attempted  election 
of  a  justice  of  the  peace  at  the  general  election  in  1882  was 
ineffectual  to  confer  the  title  to  such  office  upon  the  person 
receiving  a  majority  of  votes  at  such  election.  It  also  follows 
that  the  legitimate  time  and  place  for  electing  such  officers  was 
the  regular  town  meeting  held  for  the  town  in  question  in 
April,  1883. 

The  relator  having  received  a  majority  of  the  ballots  cast 
for  the  office  of  justice  of  the  peace  at  such  town  meet- 
ing, regularly  held  therein,  and  such  ballots  Imving  been 
regularly  returned  by  the  inspectors  of  election  of  the  jseveral 
election  districts  of  this  town,  to  the  town  clerk,  thereby  acquired 
the  right  to  demand  a  canvass,  and  it  was  the  plain  legal  duty 
of  the  acting  justices  of  the  town  to  canvaas  such  returns,  and 
make  their  certificate  of  election. 

The  justices  of  the  peace  for  the  towns  in  Kings  county 
have  been  duly  constituted  a  board  of  canvassers,  to  de- 
termine the  result  of  their  town  meetings.  This  duty  con- 
tinues during  their  respective  terms  of  office,  and  arises  when- 
ever occasion  requires  its  exercise.  They  are  required  by  law 
to  meet  at  the  office  of  the  town  clerk  on  the  day  following  the 
town  meeting,  to  perform  that  duty.  It  appeared  upon  the  oc- 
casion in  question  that  they  met  at  the  time  and  place  appointed, 
but  entirely  neglected  to  canvass  the  votes  for  the  office  of  jus- 
tices of  the  peace. 

In  this,  we  think,  they  omitted  a  duty  which  was  imperatively 
enjoined  upon  them  by  the  statute,  and  to  the  benefit  of  the  per- 
formance of  which  the  relator  was  clearly  entitled.  While 
they  were  required  to  meet  for  the  performance  of  this  duty  on 
a  particular  day,  there  is  no  limit  of  time  mentioned  within 
which  the  duty  must  be  performed.  It  would  be  competent  for 
them  to  adjourn  such  meeting,  or  even  if  they  had  adjourned 
sine  die,  to  assemble  again  and  perform  an  undischarged  duty. 
They  continue  a  board  of  canvassers  until  their  whole  duty  is 
discharged,  and  by  their  adjournment,  before  it  was  performed, 
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the  relator  lost  no  right,  and  they,  as  the  board,  no  power  to 
perform  their  official  daty.  There  is  no  reason  why  they  should 
not  be  required  to  return  and  complete  the  duty  with  which 
they  are  charged.  It  would  be  a  reproach  to  the  laws  to  hold 
that  an  election  to  office  by  the  people  could  be  defeated  by 
the  neglect  or  refusal  of  the  canvassers  to  perform  the  official 
duty  of  canvassing  votes  cast  at  an  election. 

It  is  one  of  the  peculiar  fjinctions  of  the  writ  of  mandamus 
to  meet  and  remedy  the  evils  which  would  result  from  such  a 
neglect  of  official  duty.  {People  v.  New  York^  10  Wend. 
395.) 

While  cases  may  be  found,  holding  that  mandamus  will  not 
lie  J;o  compel  the  performance  of  an  official  duty,  to  which 
the  party  applying  for  the  writ  is  not  legally  entitled,  or 
where  the  time  has  expired  within  which  the  officer  is  author- 
ized to  act,  as  in  People^  ex  rel.  Van  Demarkj  v.  Coinmis- 
sioners  of  Hkdee  of  Saratoga  Co.  (7  Abb.  Pr.  34),  or  to  com- 
pel a  public  officer  to  take  up  and  act  again  upon  a  subject 
upon  which  he  has  already  acted,  and  assumed  to  discharge  his 
official  obligation,  as  in  People  v.  Supervisor  a  of  Oreene  (12 
Barb.  217),  we  have  found  none  denying  the  right  to  award 
the  writ  where  a  legal  right  to  require  the  performance  of  the 
official  duty  exists  in  the  party  demanding  its  performance,  and 
it  is  still  possible  of  execution,  in  cases  where  it  has  been  wholly 
omitted  by  the  officer  charged  with  its  performance. 

It  was  said  in  People  v.  New  York  {supra^  398),  that 
"the  principle  which  seems  to  lie  at  the  foundation  of  ap- 
plications for  this  writ  and  the  use  of  it  is  that  when- 
ever a  legal  right  exists,  the  party  is  entitled  to  a  legal  remedy, 
and  when  all  others  fail,  the  aid  of  this  may  be  invoked." 
In  other  cases  it  was  said  that  one  who  has  a  legal  right  to 
the  performance  of  some  act  by  a  public  officer,  and  has  no 
other  legal  remedy  for  the  injury  occasioned  to  him,  by  a  re- 
fusal to  perform  on  the  part  of  the  officer,  he  is  entitled  to  a 
writ  of  mandamus  against  such  officer.  {People  v.  UawkinSy 
46  N.  Y.  10;  People  v.  Supervisors  of  Oreene^  12  Barb.  217.) 
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It  was  held  in  People  v.  Supervisors  of  Ghena/hgo  County 
(8  N.  T.  318),  when  the  supervisors  had  neglected  to  perform 
a  duty  required  of  them  at  their  annual  meeting,  that  thej 
might  be  compelled  by  mandamus  to  return  and  act  upon  the 
omitted  duty.  They  cannot  by  their  own  neglect  nullify  a 
statute  imposing  official  duties  upon  them. 

The  consequences  of  a  different  doctrine,  in  a  country  like  this, 
where  the  right  to  administer  the  duties  of  government  is  pred- 
icated altogether  upon  the  exercise  of  the  elective  franchise  by 
its  people,  are  too  serious  to  permit  any  doubt  to  be  raised  as 
to  the  power  of  the  courts  to  compel  the  performance  of  official 
duties  on  the  part  of  the  officers  charged  with  the  duty  of 
canvassing  the  returns  and  declaring  the  result  of  its  elec- 
tions. 

The  point  raised  that  Watson,  one  of  the  defendants, 
has  been  improperly  joined  with  the  other  justices  of  the 
town  of  New  Lots,  by  reason  of  his  holding  under  the  gene- 
ral election  held  in  the  year  1882,  is  not  well  founded.  Wat- 
son is  now  an  acting  justice  of  the  peace  of  that  town,  claiming 
to  exercise  the  functions  of  the  office  by  lawful  authority. 

It  may  be  that  one  of  the  results  following  the  determina- 
tion of  this  appeal  will  be  his  removal  from  that  office ;  but 
that  will  not  be  the  direct  result  of  our  adjudication.  The 
title  to  his  office  is  not  triable  in  this  proceeding,  and  cannot 
therefore  be  here  adjudicated.  The  writ  here  linds  him  in 
the  possession  of  the  office,  assuming  to  perform  its  duties, 
and  is  therefore  rightfully  directed  to  him  among  others. 
{PeopU  V.  Lane,  55  N.  Y.  217.) 

The  order  appealed  from  should,  therefore,  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Application  of  Emily  P.  Woolbey. 

The  provision  of  the  State  Constitution  (§  18,  art.  8)  prohibiting  the  pass- 
age of  *'  a  private  or  local  bill  *  *  *  lajing  oat,  opening,  altering, 
'working  or  discontinuing  roads,  highways  or.  alleys,"  does  not  include 
and  is  not  applicable  to  city  streets  or  avenues. 

The  validity  of  a  statute  providing  for  the  laying  out  or  improvement  of 
a  city  street  is  not  affected  by  the  fact  that  the  power  to  do  the  work  is 
conferred  upon  commissioners  appointed  by  the  act,  instead  of  upon  the 
municipal  authorities. 

Accordingly  held,  thai  the  act  of  1878  (Chap.  410,  Laws  of  1878),  appointing 
commissioners  to  widen  F.  avenue  in  Long  Island  City,  and  the  acts 
amendatory  thereof  (Chap.  318,  Laws  of  1880,  and  chap.  326,  Laws  of 
1881)  were  not  in  violation  of  said  constitutional  provision. 

Upon  motion  made  in  July,  1882,  to  vacate  an  order  made  in  July,  1881, 
appointing  commissioners  of  estimate  and  assessment,  as  provided  for 
by  said  acts,  it  appeared  that  one  of  the  moving  parties  appeared  upon 
a  motion  to  confirm  the  commissioners'  report,  made  objection  to  the 
same  and  appealed  from  the  order  of  confirmation,  which  appeal  was 
Btill  pending.  No  appeal  was  taken  from  the  order  appointing  the  com- 
missioners. A  contract  was  made  for  the  work,  which  has  been  par- 
tially performed  and  certificates  issued  in  payment  therefor;  also  that 
many  assessments  had  been  paid,  and  a  large  number  of  those  whose 
lands  had  been  taken,  including  one  of  the  moving  parties,  had  received 
the  amounts  awarded  to  them.  The  motion  was  not  heard  until  Decem- 
ber, 1882,  and  was  denied.  HM,  that  it  was  discretionary  with  the  court 
to  deny  the  motion  on  the  ground  of  ladies  without  passing  upon  any 
other  question. 

Also  Tieldy  that  the  parties  who  received  the  awards  thereby  waived  any 
right  to  object  to  the  constitutionality  of  the  act;  and  that»  therefore,  an 
order  of  General  Term  setting  aside  the  whole  proceeding  was  error. 

It  appeared  that  one  of  the  moving  parties  had  not  been  asoessed  for  the 
improvement.    Held,  that  she  could  not  properly  join  in  the  motion. 

Matter  of  WodUey  (29  Hun,  620),  reversed. 

(Argued  January  29, 1884  ;  decided  February  26, 1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  26,  1883, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
to  vacate  an  order  appointing  commissioners  of  estimate  and 
assessment  in  the  matter  of  opening,  widening  and  improve- 
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Euent  of  Flushing  avenue  in  Long  Island  City,  and  an  order 
confirming  their  report    The  order  of  General  Term  vacated 
both  orders.     (Reported  below,  29  Hun,  626.) 
The  facts  so  far  as  material  are  stated  in  the  opinion. 

O.  W.  CoUeriU  for  appellants.  Questions  affecting  the  coa- 
stitutional  validity  of  an  act  should  be  most  carefully  considered, 
and  courts  should  hesitate  in  pronouncing  a  law  unconstitu- 
tional and  void  unless  such  a  construction  is  clearly  warranted 
beyond  any  reasonable  doubt.  {Astor  v.  MatfoVyetc.^  62  N. 
T.  675 ;  People  v.  Sup'vra  of  Orange,  17  id.  235,  241.)  The 
Constitution  forbids  on  its  face  the  application  of  the  term 
"highways"  to  streets  in  cities.  (Const.,  art.  8,  §  1;  1  R.  S. 
[7th  ed.]  103.)  Property  taken  for  highways  and  for  streets 
rests  upon  entirely  different  principles ;  the  former  upon  the 
right  of  eminent  domain  and  the  latter  upon  the  right  of  taxa- 
tion. {McColUmgh  v.  Maryland^  4  Wheat.  316, 428 ;  2  R.  S. 
[7th  ed.],  1238-1249;  BoweU  v.  City  of  Brooklyn,  37  N.  Y. 
267, 270 ;  People  v.  Mayor  of  Bklyn,  4  Const.  419 ;  Litchfield 
V.  Vernon,  41  N.  T.  133  ;  HoweU  v.  Buffalo,  37  id.  267 ;  Chiilr 
ford  V.  Sup*vrs,  13  id.  143 ;  Sun  Ins.  Co.  v.  Mayor,  8  id.  267 ; 
Chapman  v.  Brooklyn,  40  id.  372 ;  2  DilL  on  Mun.  Corp. 
r2d  ed.]  695,  701,  §598.)  The  Constitution  as  interpreted  by 
the  common  law  forbids  the  application  of  the  word  "high- 
ways" to  streets  in  cities.  {People  v.  Pinckney,  32  N.  Y.  377; 
Meriwether  v.  Gan^M,  102  U.  S.  472 ;  Laws  of  1871,  chap. 
461,  title  11,  §  14,  p.  98.)  The  Constitution,  as  interpreted  by 
legislation,  forbids  such  application.  (Journal  of  Constitu- 
tional Commission  of  187^-3,  60,  73,  143 ;  Appendix  to 
Journal,  33.)  The  question  of  constitutionality  is  not  an  open 
.  question  in  tliis  court.  {Matter  of  Lexington  Ave,,  29  Hun, 
304 ;  92  N.  Y.  629 ;  Indianapolis  v.  Cross,  7  Ind.  9 ;  Cross  v. 
Morristown,  18  N.  J.  Eq.  305 ;  J^ate  v.  Morristoum,  33  id.  67 ; 
People,  ex  rel.  CommWs,  v.  Banks,  67  N.  Y.  568 ;  In  re 
Church,  92  id.  1 )  The  pi-ovision  of  the  Constitution  which 
reads :  "  Nor  shall  private  property  be  taken  for  public  use 
without  compensation  "  has  no  reference  whatever  to  the  exer- 
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cise  of  the  right  of  taxation,  bat  only  to  tliat  of  eminent 
domain.  {Litchfield  v.  Vemm,  41  N.  Y.  133,  140,  141.) 
The  legislature  may  cause  local  improvements  to  be  made,  and 
authorize  the  expense  thereof  to  be  assessed  upon  the  laud 
benefited  thereby.  {In  re  Church,  92  N,  Y.  6  ;  N.  K  FL  R. 
R,  Co.j  70  id.  829.)  The  act  in  question  is  well  expressed  in 
its  title.  An  act  to  "  improve  "  means  necessarily  to  "  widen." 
{People  V.  Bcmks,  67  N.  Y.  675.) 

Frcmh  E.  Blackwdl  for  respondents.  The  motion  to  vacate 
the  order  appointing  commissioners,  and  the  order  confirming 
their  report  was  proper,  the  acts  under  which  the  orders  were 
made  being  unconstitutional.  {In  re  City  of  Buffalo,  78  N. 
Y.  362 ;  In  re  Department  of  Public  ParJca,  86  id.  459, 464.) 
The  application  was  properly  timed,  being  a  special  proceeding, 
and  being  governed  as  to  time  by  sections  38§  and  414  of  the 
Code.  (78  N.  Y.  362 ;  85  id.  459;  In  re  Manhattan  S^v'gs 
Insfn,  82  id.  142.)  Chapter  40  of  Laws  of  1878  authorizing 
the  appointment  of  commissioners  to  widen  Flushing  avenue 
in  Long  Island  City,  and  the  acts  amendatory  thereof  (Laws 
of  1880,  chap.  318,  Laws  of  1881,  chap.  326),  violate  section 
18  of  article  3  of  the  Constitution,  which  prohibits  the  legisla- 
ture from  passing  a  local  or  private  bill  "laying  out,  opening, 
altering,  working  or  discontinuing  roads,  highways  or  alleys," 
etc.  {In  re  N.  Y.  EL  R.  R.  Co.,  3  Abb.  K  C.  401,  421 ; 
People,  ex  rd.  CommWs,  v.  Ba/nks,  67  N.  Y.  574.)  The  word 
avenue,  as  used  in  said  acts, is  within  the  tenns  "highway  "  and 
"road."  {Brace  v.  N.  T.  C.  R.  R.  Co.,  27  K  Y.  270,  271 ; 
1  S.  &  E.  103 ;  Bouvier  Law  Diet.,  3  Kent,  432 ;  Thompson 
on  Highways,  1,  6,  7;  i?.  v.  Hartford  College,  L.  R.,  3  Q.  B. 
D.  707;  Hardcastle's  Construction  and  Effect  of  Statutory 
Law,  66 ;  Bk  of  Penn  v.  Commonwealth,  7  Penn.  St.  144 ; 
Southwark  Bank  v.  Commonwealth,  26  id.  446 ;  Law  of  1882, 
chap.  106,  §  19 ;  id.,  chap.  199,  §  35 ;  id.,  chap.  247,  §  1 ; 
taws  of  1882,  chap.  249,  §  1 ;  Laws  of  1872,  chap.  872,  §  7; 
Ifewell  V.  People,  3  Seld.  97,  469,  479;  McCloskey  v.  Croyn- 
weU,  1  Kern,  593 ;  Rex  v.  InhMtants  cf  Great  Beniley,  10 
SicKELs — Vol.  L.  18 
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B.  &  0.  527 ;  Dwarris  on  Statutes,  708,  718;  Philpoi  v.  St. 
George's  Hospital,  6  H.  of  L.  Gas.  338 ;  8  Jurist  [N.  S  ],  269 ; 
King  v.  Poor  Law  CoirvnCrs,  6  A.  &  D.  7 ;  Everett  v.  WeUs, 
2  Scott  [N.  0.],  881 ;  2  Y.  &  J.  196.)  The  acts  are  unconsti- 
tutional because  tbey  violate  the  provision  of  the  Constitution 
which  prohibits  the  taking  of  private  property  for  a  public  use 
without  compensation.  (Const.,  art.  1,  §  6 ;  Laws  of  1880, 
chap.  381,  §  5 ;  id.,  chap.  461,  §§  7,  8 ;  Bhodgood  v.  Jf.  &  IL 
jB.  -B.  Co.,  18  Wend.  16.)  The  constitutionality  of  a  law  is 
to  be  tested,  not  by  what  has  been  done,  but  by  what  may  be 
done  under  it.  {Stuart  v.  Palmer^  74  N.  Y;  185.)  The  acts 
under  consideration  are  local  acts  within  the  meaning  of  section 
16  of  article  8  of  tlie  Constitution.  {McConviM  v.  Ilills^  35 
N.  Y.  449;  46  Barb.  840;  People  v.  O'Brien,  38  N.  Y.  193; 
People,  ex  ret.  Lee,  v.  Supers  of  Chautauqua,  48  id.  10.) 
The  act  of  1878  does  not  express  in  its  title  the  subject  of  that 
act.  {Ilarris  v.  People,  59  N.  Y.  599 ;  Matter  of  Lands  in 
FkObusK,  60  id.  407.) 

Miller,  J.  By  the  Constitution  of  this  State,  section  18  of 
article  3,  it  is  provided  that  "  the  legislature  shall  not  pass  a 
private  or  local  bill  *  *  *  laying  out,  opening,  altering, 
working  or  discontinuing  roads,  highways  or  alleys."  By 
chapter  461  of  the  Laws  of  1871  an  act  was  passed  revising  the 
charter  of  Long  Island  City  in  which  a  uniform  system  of  street 
openings  was  established  and  the  highways  were  put  under  the 
control  of  the  common  council  as  commissioners  of  highways. 
Subsequently  in  1878,  by  chapter  410  of  the  Laws  of  that  year, 
an  act  was  passed  by  which  commissioners  were  appointed  to 
widen.  Flushing  avenue,  and  the  commissioners  were  clothed 
with  the  same  powers  which  were  given  by  the  charter  to  the 
common  council.  This  act  was  amended  in  1880  by  chapter 
318  Jtnd  again  1881  by  chapter  326,  and  the  question  presented 
upon  this  appeal  is  whether  this  act  is  in  violation  of  the  pro- 
vision of  the  Constitution  already  cited.  By  the  act  of  1881 
commissioners  were  named  and  appointed  to  open,  widen  and 
improve  Flushing  avenue  as  stated  in  the  act  and  as  laid  down 
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on  a  map  filed  in  the  Queens  county  clerk's  oflSce.  The  com- 
missioners were  also  authorized  to  curb,  pave,  build  sewers  and 
plant  shade-trees.  It  was  also  provided  that  the  commissioners, 
"shall  have  and  possess  the  same  functions,  rights  and  powers, 
and  discharge  the  same  duties  as  are  granted  to  and  devolved 
upon  the  common  council  by  chapter  461  of  the  Laws  of  1871, 
except  that  none  of  the  provisions  of  sections  1  and  2,  of  chap- 
ter 2  of  title  3  of  said  act,  shall  apply  to  any  proceeding  autlior- 
ized  by  this  act."  A  further  provision  was  made  that,  in  order 
to  pay  for  the  improvements  authorized  and  directed  by  the 
act,  the  commissioners  should  have  power  "  to  issue  certificates 
of  indebtedness  in  an  amount  not  to  exceed  in  the  aggregate 
the  sum  of  $150,000.'^  These  commissioners  were  also  to  cer 
tify  to  the  commissioners  of  estimate  and  assessment  the  cost 
of  the  improvements,  so  that  the  same  might  be  defrayed  out 
of  and  with  the  proceeds  of  such  assessment.  The  revised 
charter  in  regard  to  improving  streets  provides  that,  upon  the 
written  petition  of  the  owners  of  a  majority  in  lineal  feet  of 
lands  fronting  on  any  street  or  avenue,  the  common  council 
shall  give  notice  of  hearing,  and  if  they  decide  to  open, 
widen,  etc.,  they  shall  make  application  to  the  court  for  the 
appointment  of  commissioners  of  estimate  and  assessment. 
The  commissioners,  upob  being  appointed,  ai*e  to  proceed  as 
prescribed  by  the  charter. 

The  provisions  of  the  various  laws  which  have  been  cited 
amending  the  charter  evince  the  intention  of  the  legislature 
to  take  away  from  the  common  council  the  powers  originally 
conferred  in  reference  to  tlie  improvement  of  streets,  and  to 
confer  the  same  upon  individuals  designated  in  the  amendment. 
The  object  of  the  constitutional  provision  which  has  been  cited 
was  to  prevent  any  such  legislative  action  in  regard  to  public 
highways  and  to  place  the  control  and  management  of  them 
within  the  power  of  the  local  authorities.  {People^  ex  rel. 
Commissioners^  v.  Banks^  67  N.  T.  568.)  Prior  to  its  adoption 
the  interference  of  the  legislature  by  the  appointment  of  com- 
missioners named  by  it  to  perform  duties  in  regard  to  public 
highways,  which  more  properly  belonged  to  the  local  authorities. 
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had  become  an  evil  of  a  seiious  character  and  the  design  of  the 
amendment  was  to  remedy  the  diflBculty  and  to  place  the  keep- 
ing of  highways  and  pnblic  roads  within  tlie  supervision  of  the 
officers  designated  by  law  and'in  accordance  with  the  general 
provisions  of  law  regulating  highways  in  the  State.  There  can 
be  no  doubt  that  this  provision  is  applicable  to  roads  and  high- 
ways in  the  State  generally,  but  a  serious  question  arises  as  to 
the  construction  of  the  language  employed  in  reference  to  the 
streets  in  incorporated  cities  which  are  not  included  within  the 
general  provision  of  law  mlating  to  ^oads  and  highways.  The 
words  employed  in  the  Constitution,  viz.,  "  roads,  highways  and 
alleys,"  on  their  face  do  not  include  streets,  as  that  term  is 
usually  understood.  In  common  parlance  the  word  "streets" 
is  supposed  to  relate  entirely  to  the  avenues  and  thoroughfares 
of  cities  and  villages  and  not  to  roads  and  highways  out&ide  of 
municipal  corporations,  and  it  would  be  placing  a  very  liberal 
construction  on  this  word  to  hold  that  it  meant  a  highway  or  a 
road  within  the  meaning  of  the  Constitution  when  it  is  not 
named  or  included  within  its  express  terms.  The  fact,  that  it 
was  excluded  in  expressing  the  will  of  the  fi-amers  of  the 
amendment,  is  strong  evidence  of  their  intention  not  to 
interfere  with  streets  in  incorporated  cities.  The  proceedings 
of  the  constitutional  commissioners  who  framed  the  amendment, 
and  of  the  legislature  that  sanctioned  it,  tend  to  show  that  it 
was  not  designed  to  include  streets  in  cities.  As  originally 
reported  only  "  roads  and  highways  "  were  included,  but  it  was 
amended  by  the  commissioners  by  adding  the  words  "  streets 
and  alleys,''  subsequently  it  was  amended  by  the  legislature  by 
striking  out  the  word  "  streets  "  and  in  this  form  adopted.  The 
amendment  last  made  is  significant  and  establishes  quite  clearly 
that  the /legislature  did  not  design  to  include  streets  in  cities. 
Although  the  word  "alleys"  has  reference  more  particularly 
to  narrow  passages  in  cities,  yet  of  itself  it  furnishes  no  reason 
for  claiming  that  streets  wei'e  embraced  within  the  provision 
cited.  Aside  however  from  the  definition  of  the  terms  em- 
ployed, the  provision  of  the  Constitution,  in  reference  to  the 
organization  of  incorporated  cities,  would  seem  to  prohibit  the 
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application  of  the  terms  "  roads  and  highways  "  to  streets  in 
cities.  It  provides  for  the  creation  of  municipal  corporations 
by  special  acts  of  the  legislature  and  that  those  acts  may  be 
altered  or  repealed.  (Const.,  art.  8,  §  1.)  The  application  of 
the  general  laws  relating  to  roads  and  highways  would  be 
inconsistent  with  the  provision  of  the  Constitution  last  cited, 
and  as  no  general  system  exists  in  cities,  and  each  one  in  this 
respect  is  governed  by  its  own  charter,  it  is  difficult  to  see  in 
what  way  the  provisions  of  the  amendment  cited  could  be 
made  to  apply.  As  the  Constitution  has  provided  for  the 
creation  of  municipal  corporations  by  special  acts  which  are 
subject  to  repeal  or  alteration,  it  is  not  apparent  how  the  pro- 
hibition contained  in  the  provision  now  considered  can  be 
regarded  as  taking  away  that  right.  In  conformity  with  the 
evident  purpose  of  the  constitutional  provision  relating  to  the 
organization  of  cities,  the  legislature,  in  the  exercise  of  its 
functions,  has  repeatedly  passed  laws  imposing  taxation  upon 
municipal  corporations,  or  particular  localities  therein,  for  the 
improvement  of  streets,  and  these  laws  have  been  sanctioned 
and  sustained  by  the  decisions  of  this  court.  {Howell  v.  City 
€f  Brooldyn^  37  N.  Y.  267;  People  v.  Mayor  of  BrooJdyn^  4 
id.  419.)  Such  a  course  is  inconsistent  with  the  general  pro- 
visions of  law  in  regard  to  roads  and  highways  and  to  the 
amendment  to  the  Constitution  to  that  subject. 

The  question  as  to  the  application  of  the  constitutional 
amendment  cited  to  streets  in  cities  has  also  been  the  subject  of 
consideration  in  tiiis  court,  and  the  precise  point  now  presented 
was.  determined  in  Matter  of  Lexington  Avenice  (92  N,  Y. 
629).  In  the  Supreme  Court  in  that  case  (29  Hun,  304)  it  was 
held  that,  "  the  prohibition  contained  in  section  18  of  article  3 
of  the  Constitution  against  the  passage  of  a  local  or  private  bill 
laying  out,  opening,  altering,  making  or  discontinuing  roads, 
highways  or  alleys,  does  not  apply  to  streets  and  avenues  of 
■  cities,  but  only  to  roads  and  highways  as  known  and  designated 
under  the  general  highway  system  of  the  State."  Although 
no  opinion  was  wi-itten  in  this  court,  the  affirmance  of  tlie  ju^- 
ment  below  is  a  direct  authority  upon  the  question.    A  distino- 
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tion  is  claimed  to  exist  between  the  ease  last  cited  and  the  one 
at  bar  on  the  ground  that  in  that  case  the  legislature  directed 
the  city  officers  to  open  an  avenue  which  was  done  under  the 
direction  of  the  proper  officers  charged  with  that  duty,  but  we 
are  impressed  with  the  conviction  that  the  distinction  is  not 
well  founded.  The  legislation  referred  to  was  a  direct  inter- 
ference with  the  streets,  which  would  necessarily  conflict  with 
the  provision  contained  in  the  amendment  of  the  Constitution. 
If  that  amendment  applied  the  legislature  was  not  vested  with 
authority  to  act  independent  of  the  local  authorities,  as  it 
assumed  to  do,  and  the  proceedings  would  be  void  for  that 
reason.  We  are  unable  to  perceive  why  the  authority  cited  is 
not  in  point. 

It  follows  that  the  act  in  question  was  not  unconstitu- 
tional because  of  the  appointment  of  commissioners  by 
the  legislature,  and  no  reason  exists  for  setting  aside  the 
proceedings  on  that  account.  We  are  also -of  .the  opinion 
that,  upon  the  facts  presented  in  the  motion  papers,  the 
order  of  the  General  Term  was  erroneous,  and  should  be 
reversed.  It  appears  from  the  record  before  us  that  no 
opposition  was  made  to  the  order  appointing  the  commissioners, 
and  that  Emily  P.  Woolsey,  one  of  the  respondents,  appeared 
upon  the  motion  to  confirm  the  commissioners'  report,  and 
made  objection  to  the  same.  An  appeal  was  taken  by  her 
from  the  last-named  order,  which  order  was  dated  the  18th  day 
of  November,  1881,  and  that  appeal  is  still  pending  and  unde- 
termined. Afterward  a  motion  was  made,  on  behalf  of  all  the 
respondents,  to  set  aside  the  order  appointing  commissioners 
and  the  order  confirming  their  report.  On  the  24:th  day  of 
October,  1881,  an  order  was  made  which,  after  reciting  that  a 
motion  was  made  on  behalf  of  Emily  P.  Woolsey  and  Charles 
G.  Francklyn  to  set  aside  the  order  appointing  commissioners, 
denied  the  motion.  On  the  16th  day  of  December,  1882,  an 
order  was  made  denying  the  motion,  made  by  all  the  respond- 
ents, to  vacate  the  order  appointing  commissioners  and  the  oixier 
confirming  their  report,  which  order  was  re-settled  on  the  8th 
day  of  January,  1883.     No  notice  of  motion  to  vacate  said 
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orders  is  contained  in  the  [papere  except  the  notice  on  behalf  of 
all  the  respondents  for  the  28th  day  of  July,  1882.  Although 
a  motion  seeins  to  have  been  made  previously  no  notice  of  the 
same  is  contained  in  the  record.  It  thus  appears  that  no  appeal 
was  taken  from  the  original  order  appointing  the  commissioners, 
nor  was  any  appeal  taken  from  the  order  confirming  the 
report  except  the  one  taken  by  Emily  P.  Woolsey,  until  after 
a  motion  had  been  made  and  denied  to  vacate  the  order  ap- 
pointing commissioners  and  to  set  aside  the  order  confirming 
their  report.  Had  the  respondents  appealed  from  the  original 
order  appointing  commissioners  and  the  order  confirming  their 
report,  they  could  have  thus  directly  raised  the  question  as  to 
the  constitutionality  of  the  act. 

An  affidavit  on  the  part  of  the  appellants  shows  that  propos- 
als were  advertised  for,  and  a  contract  made  for  grading  said 
avenue,  which  has  been  partially  performed,  and  work  done 
thereon  of  great  value  ior  which  the  contractor  has  fceen  paid 
in  certificates  authorized  to  be  issued  by  the  act  in  question, 
and  that  if  the  orders  are  vacated  the  contractor  will  lose  a 
large  sum  of  money;  that  the  work  of  grading  is  nearly  or 
quite  complete  in  front  of  the  property  owned  by  the  moving 
parties  herein.  It  also  shows  that  the  assessments  amount  in 
the  aggregate  to  over  $100,000  and  that  many  of  the  persons 
assessed  have  .paid  their  assessments.  An  affidavit  also  alleges 
that  the  clerk  to  said  estimate  and  assessment  commissioners 
informed  the  affiant  that  a  large  number  of  persons,  whose 
lands  have  been  taken  for  the  improvement  made,  have  applied 
for  and  received  in  full  the  amounts  awarded  for  their  property 
taken.  It  will  be  seen  that  there  has  been  considerable  delay 
on  the  part  of  the  respondents  in  making  the  motion  to  set 
aside  the  orders  referred  to.  The  order  appointing  the  com- 
missioners was  made  on  the  5th  day  of  July,  1881,  and  the 
order  of  confirmation  on  the  18th  day  of  November,  1881. 
So  attempt  was  made  by  the  respondents  to  vacate  these 
orders  until  the  notice  for  the  28th  day  of  July,  1882,  and  the 
motion  was  not  heard  until  the  December  following.  For 
any  thing  which  is  made  to  appear  the  motion  to  vacate  the 
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orders  may  have  been  denied  upon  the  ground  of  laches  with- 
out passing  upon  any  other  question.  In  this  respect  it  was 
discretionary  with  the  court  below,  and  there  is  no  ground  for 
claiming  that  such  discretion  was  abused.  Had  the  respondents 
appealed  at  once  from  the  order  appointing  commissioners  and 
the  order  of  confirmation,  the  large  expenses  which  have  been 
incurred  might  have  been  avoided,  and  the  proceeding  in  per- 
forming the  work  suspended  until  a  decision  could  have  been 
made  settling  the  question  as  to  the  constitutionality  of  the 
act.  The  respondents  would  thus  have  had  a  perfect  remedy. 
Having  failed  to  avail  themselves  of  such  an  opportunity  to 
protect  their  rights,  and  the  interests  involved  being  seriously 
aifected  by  their  remissness  it  might  well  have  been  ui^ed,  in 
answer  to  the  motion  made,  that  they  were  not  in  a  position  to 
test  the  constitutionality  of  the  law  in  question. 

Questions  affecting  the  constitutional  vah'dity  of  an  act  of  the 
legislature  should  be  considered  with  great  care  and  in  consider- 
ing tliem  it  is  the  duty  of  courts  to  exercise  some  discretion  in 
determining  the  time  when  and  the  manner  in  which  they  should 
be  presented.  In  the  case  considered,  if  the  law  in  question  is 
unconstitutional  there  would  be  no  authority  to  take  the  land 
of  adjoining  owners  for  the  improvement,  or  to  make  an 
assessment  upon  the  owners  thereof  to  pay  for  the  same.  A 
sale  tliereof  for  an  assessment  would  confer  no  valid  title  and 
the  owner  would  no  doubt  have  a  right  to  institute  a  suit  to 
prevent  its  enforcement.  These  objections  to  granting  the 
motion  made  to  vacate  the  order  appointing  commissioners  and 
the  order  confirming  the  assessment  might  well  have  been 
urged  upon  the  motion  at  Special  Term  and  upon  the  appeal 
from  the  order  denying  such  motion.  Inasmuch  however 
as  the  decision  of  the  General  Term  was  to  some  extent 
discretionary,  and  it  may  be  doubted  whether  the  court 
has  exceeded  its  discretion,  it  is  not  perhaps  the  subject  of 
review  on  appeal.  Without  deciding  that  question,  however, 
the  order  of  the  General  Term  was  erroneous  because  it  set  aside 
the  whole  proceeding,  although  it  appears  that  one  of  the  re- 
fipondents,  and  others  similarly  situated,  had  received  the  awards 
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mado  for  the  taking,  of  their  lands,  thus  waiving  any  right  to 
object  to  the  constitutionality  of  the  act,  and  thus  affirming  the 
validity  of  the  whole  proceeding.  It  also  appears  that  another 
one  of  the  applicants,  Mrs.  J.  B.  Bennett,  has  not  been  assessed, 
as  her  name  is  shown  not  to  have  been  on  the  assessment  roll,  and 
therefore  she  could  not  unite  in  making  the  motion  to  vacate 
the  orders. 

We  think  that  the  motion  made  was  properly  disposed  of  at 
Special  Term,  and  that  the  General  Term  erred  in  reversing 
the  order  denying  the  same. 

Some  other  questions  are  raised  as  to  the  validity  of  the  act, 
but  having  arrived  at  the  conclusion  that  the  order  was  erro- 
neous on  the  ground  last  stated,  they  do  not  require  examination. 

It  follows  that  the  order  of  the  General  Term  should  be 
reversed  and  that  of  the  Special  Terih  affirmed  with  costs. 

All  concur. 

Ordered  accordingly. 


William  H.  Cbossman  et  aL,  Appellants,  v,  Hbnbt  G.  Ceoss- 
MAN  et  al.,  Eespondents. 

Where  a  will  is  executed  in  duplicate,  both  duplicates  being  executed  at 
the  same  time,  it  is  not  necessary  that  both  should  be  admitted  to  pro- 
bate ;  it  is  proper,  however,  when  one  is  presented  for  probate,  that  the 
other  should  be  produced  in  order  that  it  may  appear  that  they  are  alike 
in  all  particulars,  lind  also  that  the  will  has  not  been  revoked,  as  the 
revocation  of  one  would  be  the  revocation  of  both. 

It  Menu  that  if  two  testamentary  instruments  are  executed  at  the  same 
time,  containing  different  provisions,  they  constitute,  taken  together,  the 
will  of  the  testator,  and  both  must  be  proved  and  admitted  to  probate. 

Under  the  provisions  of  the  Code  of  Civil  Procedure  (g  2614),  requiring  In 
proceedings  for  the  probate  of  a  will,  the  presentation  of  a  written  peti- 
tion  "describing  the  will,"  it  is  not  essential,  in  order  to  give  the  surro- 
gate jurisdiction,  where  the  will  was  executed  in  duplicate,  that  this  fact 
should  be  stated  in  the  petition. 

Where  a  petition  in  such  case  gave  the  date  of  the  will,  stated  that  it  re- 
lated to  both  real  and  personal  estate,  and  was  signed  by  the  witnesses 
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named,  and  also  named  t)ne  of  the  executors,  Md,  that  the  description  was 
sufficient  to  give  the  surrogate  jurisdiction. 

In  the  duplicate  not  presented  for  probate  the  name  of  one  of  the  executors, 
which  was  regularly  written  in  the  other,  was  interlined,  it  apparently 
having  been  omitted  in  copying;  the  interlineation  was  noted  at  the 
bottom  before  the  attestation  clause,  with  a  statement  that  it  was  made 
before  signing,  hM  that  there  was  no  presumption  that  the  interline- 
ation was  fraudulently  made  after  execution,  but  on  the  contrary  the 
presumption  was  the  other  way,  and  the  burden  was  upon  the  contest- 
ants of  showing  that  the  interlineation  was  fraudulent  or  unauthorised. 

It  seenu  that  when  an  interlineation,  fair  upon  the  face  of  an  instrument, 
is  entirely  unexplained,  there  is  no  presumption,  in  the  absence  of  any 
suspicious  circumstances,  that  it  was  fraudulently  made  after  the  execu- 
tion of  the  instrument. 

(Argued  January  30,  1884 ;  decided  February  26,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  entered  upon  an  order 
made  September  11, 1883,  which  affirmed  a  decree  of  the  surro- 
gate of  the  county  of  Kings  denying  an  application  to  revoke 
the  probate  of  the  will  of  Heniy  Grossman,  deceased.  (Re- 
ported below,  30  Hun,  385.) 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Henry  Z.  Clinton  for  appellants.  When  a  will  is  executed 
in  duplicate  it  is  necessary  to  present  both  duplicates  for 
probate.  (Code  Civ.  Pro.  §§  2472,  26U,  2635 ;  Bloom  v. 
Burdickj  1  Hill,  139 ;  Jones  v.  Heedy  1  Johns.  Cas.  20 ;  4 
Black.  Com.  268 ;  Hex  v.  Whitea/r,  3  Burr.  1366 ;  Corwm  v. 
MerriUy  3  Barb.  341, 343.)  Both  copies  so  Executed  constitute 
tlie  will.  (Wharton's  Law  of  Evidence  [2d  ed.],  79,  §  74 ;  Roe 
V.  Davis,  7  East,  363  ;  Carlisle  v.  Blamire,  8  id.  487 ;  Paul  v. 
Medc,  2  T.  ifc  J.  116 ;  Houghton  v.  Koenig,  18  C.  B.  235 ;  Stowe 
v.  Quemer,  L.  R.,  5  Exch.  155 ;  GleoeUmd  R.  R,  v.  Perkins, 
17  Mich.  296;  Munn  v.  Oodbold,  3  Bing.  292;  S.  C,  11 
Moore,  292 ;  Doe  v.  Ross,  7  M.  &.  W.  102 ;  ffaU  v.  BaU,  3 
M.  &  Gr.  242 ;  Hawes  v.  Forster,  1  M.  «fe  Rob.  368 ;  Gresham 
V.  Taylor,  51  Ala.  505  ;  Alwoon  v.  FumivaU,  1  C.  M.  ife  R. 
292;  CMing  v.  Treevoick,  6  B.  &  C.  206  ;  PhiUipson  v. 
Chase,  2  Camp.  Ill ;  Williams  on  Executors,  154 ;   1  Red- 


1884.]  Grossman  et  al.  v.  Obobsmak  et  al.  1 47 


Statement  of  case. 


field  on  Wills,  305;  2  Greenl.  Ev.  [13th  ed.],  §  682; 
1  Jann.  on  Wills  [6th  Am.  ed.],  296,  297;  Eichards  v. 
Munford^  2  Phil.  23 ;  Doe  v.  Strickland^  8  Common  B.  724 ; 
Hubbard  v.  Alexander^  L.  R.,  3  Oh.  Div.  738 ;  Boughey  v. 
Moreton^  2  Lee's  Eccles.  532;  Colvin  v.  Frazer^  2  Haggard's 
Eccles.  266 ;  Burtonshaw  v.  Gilbert^  Cowp.  49 ;  Onions  v. 
TyncTy  Vernon,  742 ;  Roberts  v.  Bounds  3  Haggard's  Eccles. 
543 ;  O'NeaU  v.  Farr^  1  Rich.,  L.  R.  [S.  C]  88 ;  KUlican  v. 
Lord  Parker^  1  Lee's  Eccles.  662 ;  1  Williams  on  Executors, 
359 ;  Formwn  WUl  Casey  54  Barb.  285.)  Even  if  two  testament- 
ary papers,  executed  at  the  same  time,  contain  inconsistent 
provisions,  they  constitute  in  legal  effect  but  one  paper.  {In 
re  Forman's  WiUj  54  Barb.  275,  284.)  The  whole  will,  not 
a  part  of  it,  should  be  offered  for  probate  in  the  first  instance. 
The  probate  of  a  part  of  a  will  is  no  probate  at  all.  {Hubbard 
V.  Alexander^  L.  R.,  3  Ch.  Div.  738 ;  Bov^hey  v.  Moerton^  2 
Lee's  Eccles.  532 ;  Colvin  v.  Frazer^  2  Hazard's  Eccles.  266  ; 
Roberts  v.  Rounds  3  id.  548 ;  1  Williams  on  Executors,  359 ; 
Doe  V.  StricJdandy  8  C.  B.  724.)  It  is  the  duty  of  the  surro- 
gate to  revoke  the  probate  of  a  will,  whenever  it  appears  be- 
fore him  by  proper  proof  in  any  proceeding  that  such  probate 
ought  not  to  have  been  granted.  {DawHs  Estate^  1  Tuck.  107 ; 
Merohwnt  WUl  Casey  id.  17.)  Upon  the  trial  before  the  surro- 
gate, on  the  allegations  of  contestants,  he  had  no  legal  ppwer 
to  admit  the  alleged  duplicate  to  probate  had  he  been  asked  to 
do  so  by  proponent.  (Code  Civ.  Pro.,  §§  2651,  2652.)  In 
the  absence  of  explanatory  evidence,  the  law  presumes  that 
all  alterations  made  in  a  will,  were  made  after  its  execution. 
{Goods  of  Sykesy  L.  R.,  3P.  &.  D.  26;  Abb.  Trial  Evidence, 
133.)  The  burden  of  proof  was  upon  proponents  to  show  that 
the  will  was  executed  in  accordance  with  the  statutory  formali- 
ties. {Delafield  v.  Parishy  25  N.  Y.  35 ;  H(mland  v.  Tay^ 
lory  53  id.  627.) 

H,  W.  Bookstaver  and  James  R.  Steers,  Jr.,  for  respondents. 
One  duplicate  of  a  will  is  not  a  part  of  the  will  in  the  sense 
that  it  must  be  read  with  the  other,  in  order  to  learn  what  the 
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V  ^"ti^tor,  died  in  January, 

,v    It  duplicate.      The  duplicates 

X— ^^  time,  with  the  same  subscribing 
^ ,,.  .vU  ^  same  provisions,  and  the  same 
V  duplicates  was  produced  before  the 
^  ^  vN  viulv  proved  and  admitted  to  probate,  Jann- 
^  '  *^^.  Wuhinayear  thereafter  several  of  the  heirs 
s<  S;^tn  of  the  testator  filed  allegations  against  the 
»>  vn;  iftt^  will,  the  competency  of  its  proof  and  the 
^i  <^iv»city  of  the  testator,  under  the  provisions  of 
i  V  i\^*'5'  ^f  ^^^^^  Procedure.  (§§2647  to  2653.)  On  the 
iHaI  ^^f  ^'^^^  allegations  before  the  surrogate,  the  proponents 
imnlnced  their  testimony  in  support  of  the  will  and  rested. 
AiMong  their  proofs  was  the  duplicate  copy  of  the  will  executed 
hy  the  testator,  which  they  offered  in  evidence  for  the  pur. 
pose  of  showing  that  it  was  identical  with  the  will  proved,  and 
that  there  had  been  no  revocation  of  the  will,  but  not  for  the 
purpose  of  having  it  admitted  to  probate  as  a  will.  The  coun- 
sel for  the  contestants  objected  to  the  proof  on  the  ground  that 
the  alleged  duplicate  was  not  admissible  in  evidence  for  the 
purposes  specified,  or  for  either  of  them,  and  also  upon  the 
ground  that  it  was  inadmissible  in  evidence  for  any  purpose 
whatever.  The  surrogate  admitted  the  will  in  evidence  for  the 
limited  purpose  for  which  it  was  offered,  but  not,  as  he  stated, 
'*  with  the  idea  that  it  can  be  admitted  to  probate  in  this  pro- 
ceeding, that  question  being  reserved  for  future  consideration, 
if  it  be  raised."  The  counsel  for  proponents  offered  to  file 
with  the  court  the  duplicate  will,  and  the  counsel  for  the  con- 
testants objected,  and  the  duplicate  was  thereupon  put  in 
evidence.  After  the  proponents  had  rested  their  case  the  con- 
testants moved  that  the  probate  of  the  will  be  revoked  on  the 
ground  "  that  it  appeared  in  evidence  before  the  surrogate,  that 
at  the  time  the  paper,  admitted  to  probate  as  a  will  of  the 
said  Henry  Grossman,  deceased,  was  executed,  another  paper, 
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claimed  to  be  a  testameDtary  instrument,  was  executed  by  him 
at  one  and  the  same  time ;  that  the  said  two  testamentary  papers 
were  signed  by  the  alleged  testator  at  one  and  the  same  time, 
there  having  been  no  separate  execution  of  either  of  said  alleged 
testamentary  papers,  and  that  only  a  part  of  the  alleged  last 
will  and  testament  of  Henry  Grossman,  deceased,  had  been  ad- 
mitted to  probate."  The  motion  was  denied  by  the  surrogate, 
and  after  hearing  all  the  evidence  offered  by  the  parties  he 
made  a  decree  dismissing  the  allegations  of  the  contestants  and 
affirming  the  original  probate.  The  coutestants  appealed  from 
his  decree  to  the  General  Term  of  the  Supreme  Gourt,  where 
it  WHS  affirmed,  and  they  then  appealed  to  this  court,  and  here 
rely  upon  several  allegations  of  error  which  will  be  noticed. 

The  contestants  claim  that,  as  these  duplicates  were  executed 
at  the  same  time  by  the  testator,  as  his  last  will  and  testament, 
it  was  necessary  for  the  proponents  to  offer  both  for  probate  at 
the  same  time,  and  to  have  an  adjudication  by  the  surrogate 
upon  both.  It  is  undoubtedly  true  that  where  two  testamentary 
papers  are  executed  at  the  same  time,  with  the  formalities  re- 
quired by  law,  they  must  be  taken  together  to  constitute  the 
will  of  the  testator.  If  the  two  papers  contain  different  pro- 
visions, the  one  making  bequests  or  devises  not  contained  in 
the  other,  then  both  must  be  proved  and  admitted  to  probate, 
and  both  constitute,  wheh  read  together,  the  will  of  the  testa- 
tor, as  if .  all  the  provisions  of  both  were  contained  in  one  in- 
strument. {In  the  Matter*  qf  Forman^s  WiUy  54  Barb.  274.) 
This  is  only  a  branch  of  the  general  rule  applicable  to  all  writ- 
ten instruments,  relating  to  the  same  transaction,  executed  at 
the  same  time,  for  the  purpose  of  expressing  the  intention  of 
the  parties  in  reference  thereto.  All  the  instruments  in  such 
cases  set  forth  the  transaction,  and  embody  the  intention  of 
the  parties,  and  they  must  always  be  read  together.  /But  where 
an  agreement  is  reduced  to  writing  in  duplicates,  each  being 
exactly  like  the  other,  then  there  can  be  no  reason  to  require 
a  party,  in  proving  such  an  instrument,  to  produce  both.  It 
is  very  common  to  execute  leases  and  otlier  instruments  in  du- 
plicates, each  party  having  one,  and  where  they  are  precisely 
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alike  either  party  can  come  into  court  and  produce  the  dupli- 
cate which  he  has,  and  prove  it ;  and  he  need  not  prove  or  cause 
the  production  of  the  other.  So  if  the  same  party  has  dupli- 
cate instruments  executed  for  his  own  benefit  and  safety,  each 
duplicate  expresses  the  entire  agreement  of  the  parties,  and 
either  may  be  proved  without  the  other.  The  same  rule  must 
be  applicable  to  wills.  Where  the  duplicates  are  exactly  alike, 
each  expresses  and  contains  tlie  will  of  the  testator ;  and  either 
may  be  proved  and  admitted  to  probate  without  the  other. 
There  can  bo  no  conceivable  reason  for  proving  both,  or  for 
having  both  admitted  to  probate ;  and  no  authority  in  this 
country  or  England  has  been  found  which  holds  that  in  such  a 
case  it  is  necessary  that  both  should  be  proved  or  admitted  to 
probate.  The  proponents  of  either  duplicate  can  undoubtedly 
be  required  to  produce  the  other,  so  that  both  may  be  before 
the  court  for  inspection,  that  it  may  be  seen  Avhether  they  are 
precisely  alike,  or  whether  there  has  been  any  revocation.  But 
when  it  appears  that  they  are  alike,  and  that  there  has  been  no 
revocation,  then  it  would  bo  quite  an  idle  ceremony  to  prove 
both,  or  to  admit  both  to  probate.  Numerous  cases  were  cited 
by  the  learned  counsel  for  the  contestants,  holding  that  where 
a  will  is  executed  in  duplicates  a  revocation  of  one  according 
to  law  animo  revocandi  is  a  revocation  of  both.  As  each  con- 
tains the  will  of  the  testator,  a  revocation  of  either  is  a 
revocation  of  his  will,  and  thus  revokes  both.  The  following 
are  some  of  the  authorities  cited:  (1  Williams  on  Executors,  154 ; 
1  Redfield  on  Wills,  305 ;  2  Greenl.  Ev.,  §  682 ;  1  Jarm. 
on  Wills,  296,  297 ;  Hubbard  v.  Alexander^  L.  E.,  3  Ch. 
Div.738;  DoeY.  Strickland^  SOom.  Bench,  724;  O' Needle, 
Farr^  1  Richardson  L.  R  [S.  0.]  SO.)  None  of  the  cases  give 
any  countenance  to  the  idea  that  both  duplicates  must  be  ad- 
mitted to  probate.  It  does  not  take  the  two  duplicates  to  ex- 
press the  will  of  the  testator,  but  his  will  entire  is  found  in 
each.  In  this  case,  before  the  surrogate,  all  was  done  which  is 
required  by  any  rule  of  law  or  even  of  prudence.  The  dupli- 
cate not  probated  was  produced,  proved  and  filed  with  the  sur- 
rogate.    In  Odenwadderw.  Schorr  (8  Mo.  Ap.  R.  458),  where 
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a  will  was  executed  in  duplicates  at  the  same  time,  just  as  this 
was,  it  was  held  that  both  were  the  same  will,  not  that  it  took 
both  papers  to  make  the  will  of  the  testator,  and  that  it  was  im- 
material which  was  proved.  The  judge  writing  the  opinion 
said :  "  Both  papers,  if  executed  at  .all,  were  executed  at  the 
same  time,  with  the  s^me  intention,  and  are  word  for  word  the 
same.  It  is  therefore  immaterial  which  is  proved.  They  are 
the  same,  and  each  of  them,  if  a  will  at  all,  is  the  last  will  of 
the  deceased." 

The  objection  at  this  stage  of  the  case,  that  both  wills  were 
not  admitted  to  probate,  is  quite  technical,  as  the  contestants 
upon  the  trial  before  the  surrogate,  when  the  duplicate  was 
produced,  strenuously  objected  to  its  reception  in  evidence  for 
any  purpose  whatever.  If  they  had  desired  to  have  it  ad- 
mitted to  probate  with  the  ocher  duplicate,  or  to  have  had  the 
surrogate  adjudicate  upon  it  with  the  other  duplicate,  he  would 
doubtless  have  done  so,  and  was  prevented  from  doing  so 
mainly,  if  not  exclusively,  upon  their  objection. 

But  it  is  also  strenuously  objected  that  section  2614  of  the 
Code  was  not  complied  with  in  the  petition  presented  to  the 
surrogate  for  probate  of  the  will.  That  section  provides  that 
the  proponents  may  present  to  the  surrogate  having  jurisdic- 
tion a  written  petition  duly  verified,  "  describing  the  will," 
setting  forth  the  facts  upoo  which  the  jurisdiction  of  the  court 
to  grant  probate  thereof  depends,  and  praying  that  the  will 
may  be  proved,  and  that  the  persons  specified  may  be  cited  to 
attend  the  probate  thereof.  The  objection  made  is  that  the 
surrogate  did  not  obtain  jurisdiction  to  prove  this  will  because 
the  petition  failed  to  describe  it.  In  the  petition  it  is  stated  that 
the  last  will  and  testament  related  to  both  real  and  personal  estate, 
bore  date  the  29th  day  of  November,  1879,  and  was  signed  by 
the  witnesses,  naming  them ;  and  one  of  the  executors  was  also 
named.  .  That  was  certainly  a  description  of  the  will,  sufficient 
to  give  the  surrogate  jurisdiction.  "Whether  it  should  have  been 
fuller,  or  more  particular,  was  undoubtedly  for  him  to  determine. 
He  could  have  required,  when  the  petition  was  filed  with  him, 
that  it  should  be  made  more  certain  and  definite  in  reference 
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to  the  will.  He  might  have  required  the  petition  to  state, 
whether  there  was  or  was  not  a  duplicate,  and  other  facts  per- 
taining to  the  will.  The  claim  of  the  contestants  is  that  the 
petition  should  have  described  the  will  as  executed  in  dupli- 
cates; but  that  was  not  essential.  There  was  but  one  will, 
whether  it  existed  in  one  or  two  papers,  or  more,  and  that  will 
was  executed  at  one  date ;  there  were  but  two  witnesses  to  it, 
and  it  related  to  real  and  personal  estate.  It  was  the  precise  will 
described,  and  whether  it  was  expressed  in  one  or  many  papers 
it  was  unnecessary  to  mention  in  the  petition.  That  was  ample 
as  a  basis  for  the  proceedings  taken  in  the  surrogate's  court. 
As  soon  as  it  is  brought  to  the  attention  of  the  surrogate  that 
there  are  duplicates  of  a  will  presented  to  him  for  probate,  it 
is  proper  that  he  should  requii'e  both  duplicates  to  be  presented, 
not  for  the  purpose  of  admitting  both  as  separate  instru- 
ments to  probate,  but  that  he  may  be  assured  whether  the  will 
has  been  revoked,  and  whether  each  completely  contains  the 
^will  of  the  testator. 

In  the  duplicate  will  there  was  an  interlineation  of  the  name 
of  one  of  the  executors  which  had  apparently  been  left  out  in 
copying,  and  the  interlineation  was  noted  at  the  bottom  of  the 
will  before  the  attestation  clause :  and  it  was  there  said  that  the 
interlineation  was  made  before  the  execution.  The  inter- 
lineation was  necessary  to  make  the  two  daplicates  precisely 
alike.  The  claim  on  the  part  of  the  contestants  is  that  the 
law  presumes  that  this  interlineation  was  made  after  execution, 
and  hence  that  without  any  explanatory  evidence  it  would  have 
to  be  held  that  these  were  not  duplicates ;  that  while  the 
duplicate  admitted  to  probate  contains  three  executors,  the  one 
not  admitted  to  probate  contains  but  two.  But  we  do  not  so 
understand  the  law  in  this  State.  "Where  an  interlineation,  ^ 
fair  upon  the  face  of  an  instrument,  is  entirely  unexplained,  we 
do  not  understand  that  there  is  any  presumption  that  it  wasj 
fraudulently  made  after  the  execution  of  the  instrument. 
But  here  the  interlineation  was  noted  at  the  bottom  of  the 
instrument  before  the  attestation  clause ;  and  so  too  the  inter- 
lineation  was  necessary  to  make  it  a  duplicate  which  it  was 
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evidently  intended  to  bo  as  the  papers  were  marked  on  the 
back  "  done  in  duplicate."  Taking  all  these  circumstances  there 
was  sufficient  to  cast  the  burden  upon  the  contestants  to  show 
that  the  interlineation  was  fraudulent  and  unaathorized. 

In  1  Greenleaf  (§  564)  it  is  said :  "  If  the  alteration  is 
noted  in  the  attestation  clause  as  having  been  made  before  the 
execution  of  the  ihstrumentj  it  is  sufficiently  accounted  for, 
and  the  instrument  is  relieved  from  that  suspicion:  and  if  it 
appears  in  the  same  handwriting  and  ink,  with  the  body  of  the 
instrument,  it  may  suffice."  And,  again,  "  generally  speaking, 
if  nothing  appears  to  the  contrary,  the  alteration  will  be  pre- 
sumed to  be  contemporaneous  with  the  execution  of  the 
instrument."  In  Speake  v.  United  States  (9  Oranch,  37), 
Stoby,  J.,  says :  "  The  fact  that  there  is  an  ei*asure  or  inter- 
lineation apparent  on  the  face  of  the  deed  does  not,  of  itself, 
avoid  it.  To  produce  this  effect,  it  must  be  shown  to  have 
been  made  under  circumstances  that  the  law  does  not  warrant." 
In  BaUey  v.  Taylor  (11  Conn.  531),  it  was  held  "  that  where 
there  is  an  erasure  or  alteration  in  an  instrument  under  which 
a  party  derives  his  title,  and  the  adverse  party  claims  that  such 
erasure  or  alteration  was  improperly  made,  the  jury  are,  from 
all  the  circumstances  before  them,  to  determine  whether  the 
instrument  is  thereby  rendered  invalid." 

Here,  from  all  the  circumstances  it  was,  at  least  for  the 
surrogate,  to  determine  whether  this  interlineation  was  made 
before  or  after  execution ;  and  in  making  that  determination 
he  was  bound  to  consider  the  handwriting,  the  color  of  the 
ink,  the  manner  of  the  interlineation,  jthe  fact  that  it  was  noted 
at  the  bottom  oi  the  instrument,  and  that  it  was  made  to 
correspond  with  the  other  duplicate.  Where  an  interlineation 
or  erasure  in  a  will  is  fair  upon  its  face,  and  it  is  entirely  un- 
explained, there  being  no  circumstance  whatever  to  cast 
suspicion  upon  it,  it  would  not  be  proper  for  any  court  to  hold 
that  the  alteration  was  made  after  execution  ;  but  if  there  are 
any  suspicious  or  doubtful  circumstances  gi'owing  out  of  the 
mode  of  the  alteration,  the  ink  in  which  it  was  made,  the  fact 
that  it  was  in  favor  of  the  party  holding  the  instrument,  and 
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that  it  is  not  noted  at  the  bottom,  then  these  and  all  the  other  | 
circumstances  must  be  submitted  as  questions  of  fact  to  be/ 
determined  by  the  court,  in  deciding  whether  the  alterations  I 
were  made  before  execution  or  not.     Here  there  was  at  least 
enough,  if  any  evidence  under  the  circumstances  was  required, 
to  call  for  the  judgment  of  the  surrogate,  and  his  decision 
must  be  final. 

The  subscribing  witnesses  to  these  duplicates  testified  to  all 
the  facts  necessary  to  their  admission  to  probate,  and  whether 
there  was  any  thing  in  their  evidence  or  their  appearance  to  , 
shake  their  credibility,  or  cast  doubt  upon  their  evidence,  was 
for  the  surrogate  to  determine.  We  cannot  therefore  review 
his  decision  upon  the  evidence.  His  finding  thereon  concludes 
us. 

We  have  now  noticed  the  most  material  allegations  of  error 
made  by  the  contestants  against  the  judgment  appealed  from, 
and  are  of  opinion  that  none  of  them  are  well  founded,  and 
that  it  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


W    154' 
113    9961 


12i   fl08 

95    154 
126    280 


96    164 

169  neo 


Mabt  N.  Jobnson,  as  Executrix,  etc.,  Respondent,  v,  John  I. 
Lawrence  et  al.,-  as  surviving  Trustees,  etc..  Appellants. 

Where,  by  the  terms  or  true  constraction  of  a  will,  the  two  fanctions  af 
executor  and  trustee  coexist,  and  run  from  the  death  of  the  testator  to 
the  final  discharge,  inseparable  and  blended  together,  double  commis- 
sions or  compensation  in  both  capacities  may  not  be  allowed. 

It  seems  that  to  entitle  the  same  person  to  commissions,  both  as  executor 
and  trustee,  the  will  must  provide  by  express  terms  or  by  fair  intend- 
ment for  the  separation  of  the  two  functions,  the  duties  of  the  one  to  be 
substantially  performed  before  those  of  the  other  begin,  and  the  duties 
of  trustee  must  have  been  actually  entered  upon  and  performance  be- 
gun either  by  real  severance  of  the  trust  fund  from  the  general  assets 
or  by  a  judicial  decree,  which  wholly  discharges  the  executor  and  leaves 
him  acting  and  liable  only  as  trustee. 

The  will  of  G.  directed  his  executors,  "their  survivors  or  successors,*'  to 
carry  on  the  testator's  business  witu  his  *' estate  and  property  "  during 
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the  life  of  his  wife  and  his  daaghter  F.;  the  profits,  beyond  certain  sums 
set  apart  for  their  support,  to  be  added  to  the  ''working  capital,"  and 
upon  their  death  the  business  to  be  closed  and  the  estate  divided. 
Some  portion  of  the  estate  being  realty,  power  of  sale  was  given  to  the 
executors,  who  were  also  made  guardians  of  the  estates  of  the  infants 
daring  their  minority.  In  an  action  by  the  executrix  of  one  of  the  ex- 
ecutors, who  had  himself  received  commissions,  as  executor,  upon  the 
whole  estate,  to  recover  commissions  as  trustee,  ?iM  that  under  the  will 
the  duties  of  executor  and  trustee  were  inseparably  blended ;  and  that 
plaintiff  was  not  entitled  to  recover. 

BuHbuH  ▼.  Durani  (88  N.  Y.  121),  distinguished. 

Upon  an  accounting  by  the  executors  the  surrogate's  decree,  after  deduct- 
ing their  commissions  from  the  amount  of  assets  found  in  their  hands, 
which  were  substantially  in  the  same  condition  as  wiien  received,  di- 
rected them  to  retain  as  executors  $50,000  "  to  meet  debts,"  and 
directed  that  the  balance  be  retained  by  them  *' as  trustees,"  and  the 
decree  ordered  their  discharge  as  executors  **  except  as  *  *  ♦  stated 
and  directed."  Subsequently  another  accounting  was  had,  wherein  it  was 
adjudged  that  there  was  due  them  for  disbursements  over  and  above  the 
150,000  retained,  and  all  property  which  had  since  come  inta  their  hands 
as  executors,  the  sum  of  $188,582.20,  which,  with  commissions  and  the 
expenses  of  accounting,  etc.,  they  were  directed  as  trustees  to  pay. 
No  settlement  of  the  business  was  had,  but  the  same  was  continued. 
HM.,  that  the  decrees  did  not,  and  the  surrogate  had  no  power  to,  dis- 
charge the  executors  as  such  and  make  them  trustees  simply  ;  that  the 
attempted  change  of  capacity  was  purely  constructive,  not  warranted  by 
the  will  and  inconsistent  with  the  real  action  taken. 

(Argued  January  80, 1884 ;  decided  February  26, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  September  10,  1883,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff,  as  executrix  of  the 
will  of  Samuel  W.  Johnson,  deceased,  against  defendants,  the 
surviving  executors  of  the  will  of  William  T.  Garner,  de- 
ceased, and  against  the  beneficiaries  under  said  will,  to  recover 
one-half  .the  statutory  commissions  claimed  to  be  due  to  said 
Johnson  at  the  time  of  his  death  as  one  of  the  trustees  under 
said  will  for  receiving  the  estate  as  trustee. 
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The  will,  after  providing  for  the  payments  of  debts,  con- 
tained these  provisions. 

^^  Second.— 1  direct  that  my  executors  hereinafter  named,  or 
sach  of  those  named  as  shall  qualify  as  such,  their  sur- 
vivors or  successors,  shall  prosecute  and  carry  on  with  my 
estate  and  property  my  present  business  under  the  firm 
name  of  Garner  &  Co.,  for  and  during  the  life-time  of  my 
wife  Mary  Marcellite,  and  my  daughter  Florence,  and  the  sai^ 
vivors  of  them,  and  that  all  profits  and  gains  arising  from  said 
business  sliall,  after  the  sum  set  apart  for  the  support  of  my 
wife  and  children,  as  hereinafter  provided,  are  deducted,  be 
added  to  and  form  a  part  of  the  working  capital  of  my  estate. 

Third. — From  out  the  income  and  profits  of  my  said  estate, 
my  executors  will  pay  my  beloved  wife,  Mary  Marcellite,  dur- 
ing her  life,  the  sum  of  seventy  thousand  dollars,  net,  per  au- 
num. 

Fourth.— ^Yvoiti  out  of  the  surplus  income  of  my  estate  my 
executors  will  support,  educate  and  maintain  my  child  or 
children  surviving  me,  and  such  as  may  be  born  alive  of  my 
said  wife  within  nine  months  after  my  decease,  until  they 
severally  attain  the  age  of  twenty-five  years,  up  to  which  age 
such  executors  may  advance  any  child  or  children  such  moder- 
ate sura  or  sums  of  money  as,  in  their  best  judgment,  will 
benefit  or  promote  the  happiness  or  comfort  of  such  child  or 
children,  such  advanced  to  be  charged  against  them.  As  each 
child  attains  the  age  of  twenty-five  years,  said  executors  shall 
pay  over  to  such  child  or  children  the  full  proportionate  sum 
per  annum  to  which  she  or  he  may  be  entitled  from  out  of  the 
profits  of  said  business,  after  my  wife's  amount  is  paid  her, 
with  expenses  thereof,  and  my  executors  will  so  apportion  and 
divide  such  income  and  profits  that  my  sons  shall  receive  twice 
the  sum  per  annum  that  my  daughters  receive. 

In  case  of  the  death  of  any  child  or  children  of  mine,  leav- 
ing lawful  issue  surviving,  then  the  parent's  share  shall  be 
paid  to  such  issue,  if  of  age,  or  used  for  their  education,  sup- 
port and  maintenance  (or  so  much  thereof  as  may  be  necessary) 
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by  my  executors,  until  such  issue  attains  full  age  of  twenty- 
one  years,  when  snch  income  shall  be  paid  them  in  full. 

Upon  the  death  of  my  said  wife  and  my  daughter  Florence, 
the  said  business  shall  be  closed  and  my  entire  estate  settled 
and  divided  among  my  children  or  their  descendants,  if  any 
have  died  leaving  children,  per  stirpes. 

Fifth.-^\  appoint  as  the  executors  of  this,  my  will,  Samuel 
W.  Johnson,  John  I.  Lawrisnce,  James  F.  Thorn  and  William 
E.  Thorn,,  and  authorize  them,  or  the  survivor,  to  sell  and  con- 
vey all  or  any  part  of  my  real  estate  left  by  me  as  they  may 
deem  advisable,  and  to  give  good  and  valid  deeds  therefor, 
with  full  powers  to  change  securities  and  investments  as  they 
deem  best. 

My  said  executors  and  my  said  wife  shall  be  the  guardians 
of  the  persons,  and  my  said  executors  shall  be  guardians  of 
the  estates  of  my  children  during  their  minority." 

The  testator  and  his  wife  both  died  in  1876,  his  will  was  ad- 
mitted to  probate  and  letters  issued  to  the  executors  named. 
On  February  25,  1878,  they  rendered  an  account  up  to  January 
1, 1878. 

On  April  17, 1878,  a  decree  was  made  by  the  surrogate  of 
New  York,  on  such  accounting,  by  which  the  condition  of  the 
estate  was  found  as  follows : 

"  Property  in  hands  of  executors  and  trustees  $7^676,131  95 
To  be  paid  and  deducted  therefrom  commissions 

of  executors,  to  each  $78,162.66.  $234,487  98 

Expenses  and  payments 25,597  75 

To  be  retained  by  executors  to 

meet  debts 50,000  00 

310,  085  73 

Balance $7,266,046  22" 

The  decree,  provided  and  directed  "  that  the  balance  of  the 
money  and  property  of  said  estate,  in  the  hands  of  said  execu- 
tors, as  above  stated,  established  and  adjusted,  after  making 
the  payments  and  deductions  hereinbefore  directed  to  be  made, 
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be  held  and  retained  by  said  executors,  as  trustees,  under  and 
by  virtue  of  the  provisions  of  the  last  will  and  testament  of 
said  William  T.  Garner,  deceased,  for  the  uses  and  purposes 
and  trusts  imposed  upon  said  Samuel  W.  Johnson,  John  I. 
Lawrence  and  "William  E.  Thorn,  or  the  survivors  or  survivor 
of  them  by  the  provisions  of  said  last  will  and  testament,  and 
that  said  executors  be  and  they  hereby  are  discharged  of  and 
from  all  other  accountability  and  responsibility  except  as  here- 
inbefore stated  and  directed." 

On  November  23,  1880,  the  said  executors,  etc.,  rendered  a 
second  account  of  their  proceedings,  down  to  October,  1880, 
and  on  February  4,  1881,  a  decree  was  entered,  in  and  by 
which  it  was  ordered  and  adjudged  that  there  was  due  them 
over  and  above  the  $50,000  retained  under  the  provisions  of 
the  decree  on  the  first  accounting,  and  over  and  above  all 
property  which  had  come  into  their  hands  since  the  first  ac- 
count was  rendered,  the  sum  of $183,  582  23 

There  was  allowed  to  each  executor,  as  commis- 
sions, $2,  569.87. 

Making  in  all  the  sum  of $7,  709  61 

Expenses  and  disbursements 1,  733  25 

9, 442  86 

$193,  025  09 

The  decree  on  this  second  accounting  then  directed  that  said 
sum  of  $193,025.09  be  by  said  trustees  paid  to  said  executora 
out  of  the  estate. 

On  December  13,  1881,  Samuel  W.  Johnson  died;  he,  in 
in  his  life-time,  and  plaintiff  as  his  executrix  since  his  death, 
together  have  received  as  commissions  on  the  income  or  profits 
of  the  estate  of  William  T.  Gamer,  deceased,  down  to  December 
31,  1881,  $10,610.59. 

Further  facts  appear  in  the  opinion. 

Homer  A.  Nelson  for  appellants.  The  direction  under  the 
will  to  carry  on  the  business  of  Garner  &  Co.  is  by  means  of  a 
power  in  trust  annexed  to  the  executorship,  and  this  trust  and 
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the  executorship  are  inseparable.  {HaU  v.  Hall^  78  N.  Y. 
535,  536 ;  Drake  v,  Priee^  5  id.  430 ;  Crane  v.  Crane,  2  Redf . 
244 ;  In  re  Pike^  id.  255 ;  Ward  v.  Fordj  4  id.  34 ;  In  re 
Carman^  3  id.  46.)  Commissions  are  allowed  on  securities 
transferred  as  permanent  securities  for  the  benefit  of  re- 
maindermen, but  not  on  property  inventoried,  but  not  actually 
sold,  where  a  sale  would  be  necessary.  {Cairns  v.  C/iaubert, 
9  Paige,  160.)  Commissions  are  not  allowed  on  the  transfer 
of  stock  specifically  bequeathed.  {JSchenok  v.  Dart,  22  N. 
T.  420.) 

JV.  Pendleton  Sohenck  for  respondent.  The  fact  that  the 
will  does  not  contain  the  words  "trust,"  or  "trustee,'*  is  im- 
material. {Phomix  V.  PhmniXy  28  Hun,  629.)  In  the  case  of 
personal  estate  the  title  vests  directly  in  the  executors,  and  as 
to  it  they  are  trustees  and  can  be  called  to  account  in  a  court 
of  equity.  (  Wager  v.  Wager ,  89  N.  Y.  161.)  Nor  does  the 
fact  that  the  testator  directed  his  executors  to  carry  on  his  busi- 
ness of  Garner  &  Co.  during  the  two  specified  lives,  negative 
any  theory  of  a  trust  being  created  in  the  executors.  Such  a  duty 
on  the  part  of  an  executor  is  wholly  outside  of  the  duty  of  an 
executor  as  such.  {Zent  v.  Howard^  89  N.  Y.  179 ;  Layton  v. 
Davidson,  29  Hun,  622.)  The  court  having  found  that  the 
accounts  of  the  executors  have  been  passed  and  allowed,  and 
they  discharged  as  such,  and  they  having  been  directed  by  the 
decree  of  the  surrogate  to  retain,  and  having  retained  the  bal- 
ance in  their  hands,  as  trustees  under  the  will,  and  these  find- 
ings having  been  approved  by  the  General  Term  are  not  opei 
to  inquiry  in  this  court.  {Hall  v.  Hall,  78  N.  Y.  539 ;  Hurl- 
but  V.  Dwrand,  88  id.  121;  Matter  of  Rooseroelt,  5  Redf.  601 ; 
Phomix  Y.  PfuBnix,  28  Hun,  629;  Layton  v.  Davidson,  29 
id.  622.) 

Finch,  J.  Double  commissions  have  been  awarded  in  this 
case  for  services  purely  constructive,  and  having  no  real  exist- 
ence. That  the  same  person  may  be  entitled  to  compensation 
as  executor,  and  also  as  trustee,  in  respect  to  the  same  estate, 
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or  some  part  thereof,  is  undoubtedly  true,  but  does  not  fol- 
low in  every  instance  where  trust  duties  are  imposed  upon  an 
executor.  Where,  by  the  terms  or  true  construction  of  the 
will,  the  two  functions  with  their  corresponding  duties  co-exist, 
and  run  from  the  death  of  the  testator  to  the  final  discharge  ; 
interwoven,  inseparable  and  blended  together,  so  that  no  point 
of  time  is  fixed  or  contemplated  in  the  testamentary  intention 
^  at  which  one  function  should  end  and  the  other  begin,  double 
commissions  or  compensation  in  both  capacities  cannot  be  pro- 
perly allowed.  Substantially  this  was  said  in  Hurlburt  v. 
Durani  (88  N.  Y.  121)  although  it  was  not  then  attempted 
to  decide  the  precise  question,  and  the  doctrine  asserted  is 
fairly  deducible  from  the  adjudged  cases.  In  Valentine^, 
Valentine  (2  Barb.  Ch.  430)  the  estate  consisted  both  of  real 
and  personal  property,  the  former  of  which  the  executors 
were  authorized  to  sell.  After  some  general  legacies,  the  tes- 
tator directed  the  residue  to  be  divided  between  his  three 
sons,  but  one  of  them  being  a  lunatic,  his  share  was  ordered  to 
be  invested,  the  income  being  made  applicable  to  his  support 
during  life,  and  at  his  death  the  principal  bein^  made  pay- 
able to  his  children  in  equal  shares.  The  learned  chancellor 
decided  that  the  funds  in  the  hands  of  the  executors  for  the 
benefit  of  the  lunatic  and  his  children  were  held  by  them  in 
their  character  of  executors,  and  the  trust  and  the  executor- 
ship were  inseparable.  And  the  court  added,  that  "  the  case 
would  have  been  different  if  the  executors  had  been  directed 
by  the  will  to  pay  over  this  part  of  the  fund  to  one  of  their 
number  as  a  triistee,  upon  a  separate  and  distinct  trust." 
Double  commissions  were,  therefore,  denied.  The  decision 
was  founded  upon  the  doctrine  that  the  trust  and  the  executor- 
ship were  inseparable  under  the  terms  of  the  will,  and  the 
double  functions  and  double  duties  were  blended  and  co- 
existed to  the  end.  The  case  establishes  the  rule,  although  it 
may  not  be  beyond  criticism  as  applie J  to  the  facts  before  the 
court.  Drake  v.  Price  (5  N.  T.  430)  was  a  similar  case  of  a 
trust  to  secure  income  to  a  daughter  for  life,  with  remainder 
payable  to  her  lawful  heirs ;   and  the  precedent  set  by  the 
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Chancellor  was  followed  and  double  commissions  denied. 
Paige,  J.,  however  dioKinted,  and  sought  to  distinguish  tlie 
ease  from  Valentine  v.  Valentine  by  the  observation  that  in 
that  case  the  trust  liad  not  been  assumed  bj  the  executors  '*  by 
an  investment  of  the  trust  moneys,  and  the  consequent  separa- 
tion "  of  the  trust  fund  from  the  general  funds  of  the  estate. 
The  ground  of  dissent  conceded  the  doctrine  of  the  principal 
case,  but  went  upon  the  theory  that  the  trust  and  executor- 
ship were  separable  by  the  terms  of  the  will,  and  that  such 
separation  had  actually,  and  in  truth,  been  made.  And  it  is 
this  view  of  the  dissenting  opinion  which  won  our  concur- 
rence in  Hurlburt  v.  Durant.  The  two  earlier  cases  referred 
to  were  cited  with  apparent  approval  in  Jlall  v.  HaU  (78  N. 
Y.  589)  and  the  difference  between  them  drawn  by  the  dis- 
senting opinion  of  Paigb,  J.,  noted.  That  case  further  cited 
Lansing  v.  Lansvng  (45  Barb.  182)  and  Mamn  v.  Lawrence 
(3  Bi*adf.  424),  in  both  of  which  there  were  special  trusts,  but 
not  separated  from  the  bulk  of  the  estate  by  an  actual  invest- 
ment of  specific  trust  funds  for  the  sole  use  of  the  beneficia- 
ries. The  facts  in  HaU  v.  JlaU  showed  that  the  testator 
denominated  his  executors,  in  different  parts  of  the  will 
trustees,  and  that  circumstance  was  relied  upon ;  but  this 
court  said  that  the  words  were  used  interchangeably  and  as 
synonymous,  and  that  the  bequest  of  the  fund  to  the  executors, 
and  their  survivors  and  successors,  indicated  rather  a  trust  at- 
tached to  the  ofiice,  than  imposed  upon  the  individuals.  The 
executors  had  an  accounting  in  1874,  on  wliich  they  were  al- 
lowed full  commissions  as  executors.  Four  years  later,  one  of 
the  legatees,  to  whom  income  had  been  paid  during  her  muior- 
ity,  having  come  of  age,  a  final  accounting  was  had.  The 
executors  claimed  commissions  as  trustees  on  her  share,  al- 
though that' had  never  been  in  fact  separated  from  the  general 
fund  in  their  hands,  but  the  claim  was  disallowed ;  the  chief 
judge  saying,  "  There  seems  to  he  neither  authority  nor  rea?on 
for  holding  that  there  has  been  any  such  separation  of  the 
fund,  or  paying  over  to  the  appellants  as  trustees,  or  any  hold- 
ing by  them  as  such,  as  to  entitle  them  to  the  extra  com- 
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pensation  denied  by  the  surrogate."  la  the  oourso  of 
the  opinion  other  cases  cited  by  the  appellant  were  re- 
ferred to.  In  one  of  them  {Matter  of  Oarrfym^  3  Eedf. 
47)  there  had  been  an  accounting,  and  the  surrogate  had  or- 
dered a  specific  sum  to  be  set  apart  and  .held  for  a  beneficiary 
under  the  will,  which  the  trustees  did,  opening  a  separate 
account,  and  taking  out  that  specific  fund  from  the  general 
assets  held  by  them  as  executors ;  and  in  another  case  it  was 
said  a  final  decree  had  discharged  the  executors  as  such  and 
they  had  retained  the  fund  as  trustees  as  directed.  Wa/rd  v. 
Ford  (4  Bedf .  45)  is  an  example  of  such  a  case,  and  the  sur- 
rogate there  held  that  the  will  clearly  created  a  trust  in  the 
hands  of  the  executors,  distinct  and  separate  from  their  duties 
as  such. 

Taking  the  adjudged  cases  together,  they  appear  to  estab- 
lish that,  to  entitle  the  same  persons  to  commissions  as  execu- 
tors and  as  trustees,  the  will  must  provide,  either  by  express 
terms  or  by  fair  intendment,  for  the  separation  of  the  two 
functions  and  duties,  one  duty  to  precede  the  other  and  to  be 
performed  before  the  latter  is  begun,  or  substantially  so  per- 
formed ;  and  must  not  provide  for  the  co-existence,  continu- 
ously and  from  the  beginning,  of  the  two  functions  and  duties ; 
and  that  where  the  will  does  so  provide,  for  the  separate  and 
successive  duties,  that  of  trustee  must  be  actually  entered 
upon  and  its  performance  begun,  either  by  a  real  severance  of 
the  trust  fund  from  the  general  assets,  or  a  judicial  decree 
which  wholly  discharges  the  executor  and  leaves  him  acting 
and  liable  only  as  tru8tee< 

An  examination  of  the  will  in  the  present  case  satisfies  us 
that  the  trust  duties,  and  those  of  the  executors,  co-existed 
from  the  issue  of  letters  testamentary  down  to  the  present 
action,  and  that  no  separation  of  such  duties  at  any  point  of 
time  was  contemplated  by  the  testator,  except  in  one  emer- 
gency, which  has  not  yet  arisen.  The  first  clause  of  the  will, 
in  a  very  short  sentence,  directs  the  payment  of  debts.  The 
second  clause  then  proceeds  to  require  the  executors,  or  such  of 
them  as  should  qualify,  "  their  survivors  or  successors,"  to 
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carry  on  with  testator's  "  estate  and  property  "  his  present 
business,  under  the  firm  name  of  Gamer  &  Co.,  during  the 
life  of  his  wife  and  his  daughter  Florence,  and  that  the  profits 
beyond  the  sums  set  apart  for  their  support  should  be  added 
to  the  ** working  capital"  of  his  estate.  After  fixing  the 
annual  sums  to  be  paid  out  of  income,  the  testator  directed 
that,  upon  the  death  of  his  wife  and  daughter,  the  business 
should  be  closed,  and  the  estate  divided  among  his  children. 
As  some  part  of  it  Consisted  of  real  property,  he  gave  to  his 
executors  a  power  of  sale,  and  in  the  last  clause  of  his  will 
made  them  guanlians  of  the  estates  of  his  children  daring 
their  minority.  It  is  apparent  that  from  the  very  beginning 
the  duties  of  the  executors  were  blended  inseparably  with  the 
trust  duties,  and  were  so  intended  to  remain.  There  could  be 
no  trust  fund  as  a  separate  and  distinct  entity  from  the  gen- 
eral body  of  the  estate  until  the  final  division.  There  was  no 
point  of  time,  prior  to  that  division,  at  which  it  conld  be  said 
that  one  function  ended  and  the  other  began.  On  the  contrary, 
the  ordinary  duty  of  an  executor  to  turn  the  estate  into  money 
was  suspended  at  the  outset,  and  in  its  room  was  put  the  duty 
of  carrying  on  the  business  with  all  the  assets  on  hand.  That 
duty  began  at  once.  As  a  trust  duty  it  sprang  into  life  at  tlie 
same  instant  witli  the  executorship,  and  inextricably  blended 
with  it.  It  existed  only  by  force  of  the  official  character,  and 
could  not  stand  without  it.  The  business  to  be  conducted  by 
the  executors  was  at  once  conducted  as  executors,  and  became 
an  additional  duty  imposed  upon  them  as  such.  Tlie  two 
functions  wore  made  one ;  were  interwoven  at  the  beginning 
and  exercised  together ;  and  no  moment  was  indicated  by  the 
frame  of  the  will  when  one  should  end  and  the  other  begin. 
To  make  a  division  at  the  death  of  Florence  was  a  dear  duty 
put  upon  the  executors.  To  enable  them  to  eflEect  that  purpose 
they  were  empowered  as  execut  )rs  to  sell  the  real  estate  and 
close  up  the  business.  Until  th  :n  tlie  duties,  blended  at  the 
beginning,  were  to  remain  unite  1,  and  the  trust  was  not  sepa- 
rate and  distinct,  but  cbaracteri/.ed  and  modified  the  duty  of 
the  executors.    The  only  separation  contemplated  by  the  will 
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was  indicated  by  the  provision  making  tlie  executors  guardians 
of  the  property  of  the  children.  The  wife  is  already  dead« 
If  now  Florence  should  die  the  business  would  close  and  the 
division  be  made.  But  at  that  moment  the  remaim'ng  children 
may  be  minors.  The  shares  of  each  will  then  be  payable  by 
the  surviving  executors  to  themselves  as  testamentary  guard- 
ians, and  the  executors  as  such  can  be  wholly  discharged  with  all 
their  duties  ended.  The  existence  of  that  possible  emergency 
indicates  the  only  separation  of  duties  present  in  the  intention 
of  the  testator,  and  shows  Iiow  great  a  wrong  it  would  be  to  take 
from  this  estate  as  commissions  more  than  $700,000  by  compen- 
sating the  same  persons  in  the  threefold  capacity  of  executors, 
trustees,  and  guardians.  As  in  the  case  of  Hall  v.  Hall,  the  trust 
duty  is  imposed  upon  the  executors,  their  survivors  or  successoiis. 
As  in  that  case,  a  power  of  sale,  not  yet  exercised,  was  given  to 
the  executors  to  dispose  of  the  real  estate  preparatory  to  dis- 
tribution. But  stronger  than  in  that  case  isthe  conviction, 
which  this  will  carries,  of  an  intention  not  to  impose  trust 
duties  as  separate  and  distinct  from  the  functions  of  the  execu- 
tors. Suppose  Johnson  had  not  died,  but  at  that  date  had 
been  removed  from  his  office  as  executor.  Conld  we  have  then 
said  that  he  remained  trustee  and  might  continue  to  manage 
the  business  and  make  the  final  distribution  notwithstanding 
such  removal?  Has  any  point  of  time  arrived  at  which, 
within  the  provisions  of  the  will,  and  in  the  contemplation  of 
the  testator,  it  has  become  the  duty  of  the  executors  to  pay 
over  to  themselves  as  trustees  the  funds  of  this  estate  ?  The 
answer  to  these  questions  is  not  difficult,  and  requires  us  to 
deny  the  right  to  the  double  commissions  claimed. 

But  it  is  said,  the  surrogate  by  judicial  decree  has  dis- 
charged the  executors  and  made  them  trustees.  He  did  not  so 
discharge  them,  and  could  not  foreclose  by  an  opinion  as  to 
the  future  functions  of  the  executors  the  question  not  before 
him,  which  is  now  before  us.  What  he  did,  contradicts  what 
he  said,  and  shows  how  impossible  it  proved  to  be  to  sepa- 
rate duties  which  in  their  nature  under  the  will  were  insepar 
rable.     On  the  first  accounting  of  the  executors  a  balance  of 
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assets  was  ascertained  by  estimating  in  gross  at  over  five  mil- 
lions the  basiness  value  of  the  firm  of  Garner  and  Co.  No 
settlement  of  that  business  conducted  bj  the  executors  was 
in  any  manner  had :  the  executors^  account  was  brought  down 
only  to  the  previous  first  of  January :  and  to  meet  obliga- 
tions of  the  estate  they  were  told  to  retain  $50,000  and 
hold  the  balance  as  trustees.  This  attempted  change  of 
capacity  at  tliat  moment  was  purely  constructive;  not 
warranted  by  the  will;  needed  for  no  purpose  except  as 
a  foundation  for  double  commissions.  The  decree  wound 
up  with  an  oi'der  discliarging  the  executors  "except  as 
hereinbefore  stated  and  directed."  Since  under  that  ex- 
ception they  were  stiU  to  account  for  receipts  following  the 
previous  first  of  January,  for  the  disposition  of  the  $50,000 
and  for  the  whole  remaining  bulk  of  the  estate  as  yet 
unconverted  into  money  and  undistributed,  what  is  called 
the  discharge  amounted  to  nothing  more  than  a  settlement  of 
a  part  of  the  executors'  accounts.  Soon  after,  they  filed,  what 
they  term  a  supplemental  account,  in  which  they  showed  that 
as  executors  they  had  paid  out,  not  only  the  $50,000  upon 
debts  of  the  estate,  but  more  than  $183,000  beside;  and 
while  theoretically  they  did  not.  have  the  money,  and  the 
trustees  who  did  have  it  were  not  before  the  court,  having 
filed  no  petition  that  we  can  discover,  yet  the  surrogate  did  not 
hesitate  to  order  the  trustees  to  pay  to  the  executors  the  $183,- 
000  and  all  the  expenses  and  allowances  of  the  accounting, 
and  so  assumed  and  recognized  that  the  executors  still  retained 
the  estate  as  such,  and  had  it  before  the  court,  and  subject 
to  its  order.  Tlie  alleged  separation  did  not  exist  in  fact,  but 
was  purely  fonnal  and  constructive,  and  inconsistent  as  a 
theory  with  the  real  action  taken.  No  question  before  the 
surrogate  and  no  official  duty  of  his  gave  authority  to  construe 
the  effect  of  the  will  upon  the  future  attitude  of  the  executors. 
If  a  question  of  distribution  had  been  readied,  and  a  separate 
and  distinct  trust  fund,  settled  and  fixed  in  amount,  had  been 
judicially  constituted,  and  the  order  obeyed  by  a  separate  hold- 
ing and  investment,  a  very  different  case  would  have  been 
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presented.  For  these  reasons  we  are  of  opinion  that  double 
commissions  ought  not  to  iiave  been  allowed,  and  the  plaintiff 
had  no  cause  of  action. 

The  judgment  of  the  Gren(  ral  and  of  .  the  Special  Terms 
sliould  be  reversed  and  judgm  3nt  ordered  for  the  defendants 
dismissing  the  complaint  with  costs. 

All  concur. 

Judgment  accordingly. 
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Louisa  J.  Hollis,  Eesponqent,  v.  The  Drew  Theolooical 
Seminary  ct  al.,  Impleaded,  etc.,  Appellants. 

Qifts  to  charitable,  benevolent,  Bcientific  or  educational  institutions  are 
not  against  public  policy,  and  there  is  no  public  policy  outside  of  the 
statutes  which  condemns  testamentary  gifts  to  such  institutions,  although 
contained  in  a  will  executed  within  two  months  of  the  testator's  death. 

The  provision  of  the  act  of  1848  (§  6,  chap.  819,  Laws  of  1848),  providing 
for  the  incorporation  of  such  institutions,  which  declares  invalid  a  devise 
or  bequest  to  "  any  incorporation  formed  under  this  act,"  in  a  will  not 
made  and  executed  "  at  least  two  months  before  the  death  of  the  testa- 
tor," applies  only  to  corporations  organized  under  that  act  and  the  acts 
amendatory  thereof.  (Chap.  289,  Laws  of  1861 ;  chap.  526,  Laws  of  1881.) 

Foreign  corporations  stand,  in  this  particular,  in  the  same  position-  as 
domestic  corporations. 

Accordingly  held,  that  a  gift  in  a  will,  executed  within  two  months  of  the 

.  testator's  death  to  a  foreign  scientific  and  educational  corporation  which 
was  empowered  to  take  such  gift  by  the  law  of  the  State  where  it  was 
chartered,  was  valid. 

Kerr  v.  DougJierty  (79  N.  Y.  827),  Lffevre  v.  Ltfevre  (59  id.  434),  distinguished. 

In  determining  whether  the  will  of  a  person  who  died  *  *  leaving  a  wife, 
child  or  parent,"  gives  to  corporations  of  the  classes  above  specified 
more  than  the  law  permits,  t.  e.,  more  than  one-half  of  his  estate 
after  payment  of  debts  (Chap.  860,  Laws  of  1860),  the  whole  estate  muHt 
be  treated  as  if  converted  into  money  at  his  death,  and  the  money  value 
of  the  portion  or  interest  so  given  ascertained  ;  if  this  is  not  more  than 
one-half  of  the  whole,  the  statute  has  not  been  violated. 

Where,  therefore,  the  Will  of  H.  directed  his  executors  to  convert  the 
bulk  of  his  estate  into  money,  to  invest  the  same,  and  to  pay  the  income 
of  different  portions  thereof  to  certain  persons  named  during  their  lives. 
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roBpectively,  and  upon  their  deaths  gave  the  principal  samB  to  certain 
scientific  and  educational  corpon^tions,  held,  that  in  determining  whether 
the  statutory  limit  had  been  exceeded,  the  value,  at  the  time  of  the  tes- 
tator's death,  of  the  portion  of  the  estate  so  disposed  of,  should  be  ascer- 
tained, from  which  should  be  deducted  the  values  of  the  life  estates, 
computed  according  to  the  proper  annuity  tables,  and  the  balance'would 
represent  the  value  of  the  remainders  given  to  said  corporations ;  and, 
it  appearing  that  this  was  less  than  half  the  value  of  the  testator's 
estate  at  the  time  of  his  deaths  that  said  bequests  were  valid. 

(Argued  February  1,  1884;  decided  February  26, 1884.) 

Appeals  from  order  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  14,  1883, 
which  reversed  a  judgment  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  for  the  purpose  of  obtaining  an 
adjudication  as  to  the  validity  of  certain  bequests  to  charitable 
uses  in  the  will  of  William  H.  Hollis,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

Josiah  T.  Mar  eon  for  appellants.  Section  6  of  chapter  319 
of  the  Laws  of  1848,  does  not,  by  its  own  unaided  force,  make 
void  the  bequests  to  the  Drew  Theological  Seminary  and  the 
Wesleyan  University.  {Stephenson  v.  Short,  92  IS.  Y.  433.) 
The  legacies  to  charitable  uses  were  valid  in  any  event  to  the 
extent  of  one-half  the  estate  after  payment  of  the  testator's 
debts.  (Laws  of  1860,  chapter  360.)  The  Northampton  tables 
furnish  the  standard  data  from  which  in  the  absence  of  other 
evidence  the  present  value  of  annuities  and  endowments  depend- 
ing on  lives  may  be  ascertained.  When  the  legal  rate  of  interest 
is  six  per  cent,  the  value  of  the  annuity  or  endowment  is  taken 
on  the  basis  of  five  per  cent,  to  allow  for  losses  by  interrup- 
tions in  investments.  (Supreme  Court  iJule,  71 ;  Sehell  v. 
Plumby  55  N.  Y.  592 ;  Sauter  v.  iT.  T.  O.  li.  E.,  6  Hun,  447.) 
The  expectation  of  life  is  less  by  the  Northampton  or  Carlisle 
tables  than  by  the  American  Experience  tables.  (American' 
Experience  Table,  Laws  of  1868,  p.  1317;  1  Northampton 
Table  in  Jones  on  Annuities,  235-6-7.) 
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Walter  L.  Livvngstan  for  Mrs.  HoUis.  The  bequests  to 
the  Drew  Theological  Seminary  and  Wesley  an  University  are 
void,  by  reason  of  the  fact  that  the  Mill  was  executed  within 
two  months  of  the  testator's  death.  {Sherwood  v.  Am.  Bihle 
Soc.y  4  Abb.  Ct.  of  App.  227,  232 ;  Chamherlain  v.  Cham- 
herlain,  43  K  T.  424r,  432;  People  v.  Aaso.  of  PhiZa.,  92 
id.  311,  324.)  The  comity  by  which  the  existence  of  foreign 
corporations  is  recognized  hero  will  not  be  carried  to  the  extent 
of  enforcing  a  claim  in  their  favor  in  violation  of  the  general 
policy  of  this  State.  (  White  v.  Iloioard,  52  Barb.  294,  309 ; 
B^k  of  Augusta  y.EarUy  13  Peters,  519 ;  Bond  v.  Poole^  2  Kern. 
495  ;  Chamberlain  v.  Chamberlain^  43  N.  Y.  424, 434 ;  Despard 
V.  ChurchiU  53  id.  192 ;  Peoph  v.  K  Ass.  of  Phila.,  92  id. 
324.)  It  is  against  the  policy  of  this  State  to  uphold  bequests 
made  to  a  certain  class  of  corporations  by  a  testator  within 
two  months  of  his  death.  (Const.,  art.  8,  §  1 ;  Johnson  v.  H. 
R.  R.  R.  Co.,  49  K  Y.  455,  458 ;  Willard's  Eq.  Juris.  576 ; 
Beekman  v.  People,  27  Barb.  260,  299,  305  ;  Kerr  v.  Dmtgh- 
erty,  79  N.  Y.  327,  339;  Leoy  v.  Lemj,  33  id.  97,  118;  Ste^ 
phenson  v.  Short,  92  id.  433, 444.)  While  it  is  not  necessary  to 
contend  that  the  restrictions  contained  in  the  act  of  1848  apply 
to  all  domestic  corporations  of  the  class  referred  to,  whether  in- 
corporated by  special  act  or  under  the  general  law,  it  may  be  that 
they  do.  {Marx  v.  Olynn,  88  N.  Y.  357,  376 ;  Beekmcm.  v. 
People,  27  Barb.  260,  304,  305 ;  Johnson  v.  //.  R.  R.  Co., 
49  N.  Y.  455,  458.)  It  may  well  be  said  that  if  the  legisla- 
ture creates  by  special  act  a  corporation  of  the  same  class  as 
those  formed  under  the  general  law,  and  does  not  either  in 
express  terms,  or  by  reference  to  the  general  act  make  such 
corporation  subject  to  its  restrictions  and  limitations,  that  it 
thereby  intends  to  exempt  such  corporation  from  those  re- 
strictions and  limitations.  {Lawrence  v.  Elliott,  3  Redf.  235, 
242 ;  Rochester  v.  Barnes,  26  Barb.  657,  662 ;  Lef&ore  v. 
Lefevre,  59  N.  Y.  434,  448.)  A  statute  may  declare  the  gen- 
eral policy  of  the  State  notwithstanding  that  there  may  be 
exceptions  to  it ;  for  instance,  it  is  the  general  policy  of  the 
State  that  corporations  shall  not  take  by  devise,  and  therefore 
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foreign  corporations  cannot;  but  domestic  corporations  may 
be  authorized  by  their  charters  to  do  so.  (2  R.  S.  57,  §  3  ; 
White  V.  Howard,  62  Barb.  294,  309 ;  affirmed,  46  N. Y.  144, 
163-166.)  If  the  act  of  1843  does  not  apply  to  the  bequests 
to  the  appellants,  they  still  must  abate,  because  they  exceed 
one-half  the  estate  of  the  testator  after  payment  of  his  debts. 
(Laws  of  1860,  ch.  360 ;  Chamberlain  v.  Ghamherlainy  3 
Lans.  343,  358 ;  Savarje  v.  Sherman,  24  Hun,  307,  314 ;  Justin- 
ian Inst.,  cited  by  Judge  Fullkrton  in  Harris  v.  Am,  Bible 
8oc.,  2  Abb.  Ct.  of  App.  316,  324;  Kearney  v.  Mis- 
eionary  Soo.  of  St.  Paul,  10  Abb.  N.  C.  274;  Mat^ 
ter  of  Leanja  Estate,  11  Tneker,  233.)  The  object  of 
the  act  of  1860  was  to  protec^t  the  wife,  children  and 
parents  of  a  testator.  {Chamberlain  v.  Chamherlain  43 
N.  Y.  424,  440.)  It  is  only  the  residue  left  after  payment  of 
the  other  legacies  mentioned  which  the  testator  intended  to 
give  to  the  appellants.  (Roper  on  Legacies,  411 ;  Wms.  on 
Exrs.  1360.)  The  general  rule  as  to  the  abatement  of  legacies 
cannot  be  changed  at  the  election  of  the  appellants,  and  not 
even  by  the  langnage  of  the  will,  unless  the  intention  of  the 
testator  is  expressed  beyond  any  doubt.  (Wms.  on  Exrs., 
1369,  1370.) 

Eabl,  J.  William  H.  Hollis  died  on  the  7th  day  of  February, 
1881,  leaving  a  will  executed  December  13, 1880,  less  than  two 
months  prior  to  his  death.  He  left  a  widow  and  father,  and 
an  estate  consisting  of  real  and  personal  property  of  the  value, 
at  the  time  of  his  death,  of  $118,000,  over  all  incumbrances 
and  debts.  After  certain  specific  legacies  he  directed  a  con- 
version of  all  the  residue  of  his  estate,  both  real  and  personal, 
into  money,  and  after  making  certain  bequests  to  various  per- 
sons, he  directed  his  executrix  to  in\rest  the  sum  of  $20,000, 
and  keep  the  same  invested  during  the  life  of  his  father,  to 
collect  the  interest  and  income  thereof,  and  to  pay  over  the 
same  semi-annually  to  his  father  daring  his  life,  and  upon  his 
death  he  gave  and  bequeathed  the  principal  sum  to  the  Drew 
Theological  Seminary  at  Madison,  New  Jersey;  and  he  directed 
SicKELS  —  Vol.  L.  22 
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bis  executrix,  in  the  eame  way,  to  invest  another  sum  of 
$20,000  for  the  benefit  of  Mrs.  Ingersoll  for  life,  and  after  her 
death  he  gave  and  bequeathed  that  sum  to  the  Wesleyan  Uni- 
versity at  Middletown,  Connecticut ;  and  he  directed  his  execu- 
trix to  invest  all  the  remainder  of  his  estate,  and  to  keep  the 
same  invested,  and  to  receive  and  pay  over  the  income  thereof 
annually  to  his  wife  during  her  life,  and  upon  her  death  he 
directed  that  such  residue  should  be  divided  equally  between 
the  Drew  Theological  Seminary  and  the  Wesleyan  University. 

The  Drew  Theological  Seminary  was  a  scientific  and  educa- 
tional corporation,  chartered  under  the  laws  of  the  State  of 
New  Jersey,  and  empowered  by  such  laws  to  take  bequests  of 
•  personal  property.  The  Wesleyan  University  was  a  similar  cor- 
poration, chartered  under  the  laws  of  Connecticut,  and  author- 
ized by  such  laws  to  take  bequests  o.f  personal  property. 

This  action  was  brought  for  the  purpose  of  obtaining  an 
adjudication  as  to  the  validity  and  effect  of  these  bequests  to 
the  two  f  oi*eign  corporations  named ;  the  plaintiff  claiming  that 
they  were  absolutely  void  under  section  P  of  chapter  319  of 
the  Laws  of  1848,  because  the  will  was  executed  within  two 
months  before  the  death  of  the  testator.  That  claim  was 
upheld  by  the  Supreme  Court,  and  the  two  corporations  have 
appealed  from  its  judgment  to  this  court. 

The  act  of  1848  is  entitled  "An  act  for  the  incorporation  of 
benevolent,  charitable,  scientific  and  missionary  societies,"  and 
section  6  is  as  follows:  "Any  corporation  formed  under  this 
act  shall  be  capable  of  taking,  holding  and  receiving  any  prop- 
erty, real  or  personal,  by  virtue  of  any  devise  or  bequest  con- 
tained in  any  last  will  or  testament  of  any  person  whatsoever, 
the  clear  annual  income  of  which  devise  or  bequest  shall  not 
exceed  the  sum  of  $10,000,  providing  no  person  leaving  a  wife 
or  child  or  parent,  shall  devise  or  bequeath  to  such  institution 
or  corporation,  more  than  one- fourth  of  his  or  her  estate,  after 
the  payment  of  his  or  her  debts,  and  such  devise  or  bequest 
shall  be  valid  to  the  extent  of  such  one-fourth ;  and  no  such 
devise  or  bequest  shall  be  valid  in  any  will  which  shall  not 
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have  been  made  and  executed  at  least  two  months  before  the 
death  of  the  testator." 

The  whole  of  that  section  clearly  has  exclusive  reference  to 
corporations  formed  under  that  act,  and  the  prohibition  con- 
tained in  the  latter  clause  of  the  section  is  simply  aimed  at 
devises  and  bequests  made  to  such  corporations ;  and  such  is  the 
effect  of  our  decisions  in  Chamberlain  v,  Ohamherlain{4:Z  N.  Y. 
42:1),  Lefevre  v.  Lefeore  (51)  id.  434),  Kerr  v.  Dougherty  (79  id. 
327),  and  Stephenson  v.  ShoH  (92  id.  433).  As  there  was  not 
a  similar  prohibition  in  the  charter  of  either  of  these  corpo- 
rations, these  bequests  cannot  be  condemned  by  the  letter  of 
any  statute.     Bo  much  is  clear. 

But  the  claim  is  made  that  that  section  indicates  the  general 
policy  ot  this  State  in  reference  to  bequests  to  such  corpora- 
tions as  are  therein  mentioned,  and  hence  that  these  bequests 
contained  in  this  will,  made  within  two  months  before  the 
death  of  the  testator,  are  in  violation  of  the  general  public 
policy  of  the  State,  and  must,  therefore,  be  condemned  on 
that  account. 

The  C/Ourts  will  not  enforce  contracts  or  the  payment  of  leg- 
acies which  are  against  public  policy.  .  But  it  is  not  always  easy 
to  determine  when  contracts  and  legacies  are  against  public 
policy.  Some  cases  are  plain  and  have  been  settled  by  the  re- 
peated decisions  of  the  courts.  Contracts  tending  to  under- 
mine public  morals,  to  endanger  the  public  health  or  the  pub- 
lic safety,  to  prevent  competition  at  judicial  sales,  to  improp- 
erly influence  legislation  or  the  action  of  public  officers  or  the 
administration  of  justice,  and  to  unreasonably  restrain  trade 
or  marriage ;  all  these  have  been  condemned  as  against  public 
policy.  In  condemning  such  contracts  judges  have  acted  upon 
what  they  deemed  sound  public  policy,  and  have  undoubtedly, 
in  some  measure  and  in  a  remote  sense,  assiuned  legislative  func- 
tions. It  is  difficult  to  define  and  limit  the  power  thus  to  en- 
force public  policy  which  is  not  found  in  the  statute  law,  and 
it  should  be  exercised  only  in  clear  cases,  and  generally  within 
limits  already  defined  by  decisions  of  acknowledged  authority, 
based  upon  rules  of  the  common  law.     There  is  certainly  no 
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occasion  for  stretching  the  power  so  as  to  apply  it  to  new  or 
doubtful  cases  in  a  State  where  the  legislature  is  in  session  one- 
third  of  the  year,  and  thus  competent  to  indicate  the  public 
will  as  to  any  line  of  supposed  public  policy.  In  a  juridical 
sense,  public  policy  does  not  mean  simply  sound  policy,  or 
good  policy  ;  but  as  defined  by  Daniel  Webster  in  tiie  Oirard 
Will  Case  (2  How.  [U.  S.]  127)  it  means  the  policy  of  a  State 
established  for  the  public  weal  "  either  by  law,  by  courts  or 
general  consent."  lu  the  same  case  Judge  Story,  speaking  of 
the  public  policy  which  was  invoked  in  that  case  to  condemn 
a  provision  contained  in  the  Girard  will,  said :  "  Nor  are  we 
at  liberty  to  look  at  general  considerations  of  the  supposed 
public  interests,  and  policy  of  Pennsylvania  upon  this  subject 
beyond  what  its  Oonstitution  and  laws,  and  judicial  decis- 
ions make  known  to  us.  The  question,  what  is  the  public 
policy  of  a  State,  and  what  is  contrary  to  it,  if  inquired  into 
beyond  these  limits,  will  bo  found  to  be  one  of  great  vague- 
ness and  uncertainty,  and  to  involve  discussions  which  scarcely 
come  within  the  range  of  judicial  duty  and  functions,  and  upon 
which  men  may  and  will  complexionally  diflEer."  Wliatever 
the  law  condemns  is  against  the  iK>licy  of  the  law,  and  what- 
ever the  law  expressly,  albeit  unwisely,  permits,  cannot  be  con- 
demned by  the  courts  as  against  public  policy. 

Contracts  which  are  held  to  contravene  public  policy  are  al- 
ways essentially  vicious  or  always  have  evil  tendencies.  They 
are  not  sometimes  valid  and  sometimes  invalid,  but  ate  always 
invalid,  and  the  courts  will  never  tolerate  or  enforce  them. 

The  general  rule  is  that  one  may  do  with  his  property  as  he 
pleases.  He  may  dispose  of  it  by  will  in  any  way  that  suits 
his  fancy  or  his  judgment.  He  may  give  it  all  to  strangers 
and  thus  disinherit  his  relatives.  He  may  give  it  all  to  natural 
persons  or  to  corporations  capable  of  taking.  He  may  give 
it  directly  or  create  trusts  which  the  law  allows ;  and  this 
general  power  of  disposition  he  possesses  down  to  the  last  hour 
of  conscious,  intelligent  exist-ence. 

It  is  not  against  public  policy  to  allow  gifts  to  charitable, 
benevolent,  scientific  or  educational  institutions.     The  law  al- 
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lows  and  encourages  sucli  gifts,  and  those  who  make  them  are 
commended  as  the  benefactors  of  their  race.  Such  institu- 
tions dotted  all  over  our  land,  to  succot,  elevate,  educate  men 
and  ameliorate  their  condition,  are  distinguishing  features  of 
our  modem  civilization. 

It  is  just  as  praiseworthy  to  give  to  these  institutions  by 
will,  within  two  months  before  a  testator's  death,  as  at  an 
earlier  date.  There  is  nothing  essentially  evil  or  of  evil  ten- 
dency in  gifts  thus  made.  They  do  not  disturb  the  public 
weal.  But  it  so  happened  th^t  testators  in  the  imminence  of 
death,  unduly  influenced  by  hopes  or  fears  or  by  the  impor- 
tunities of  interested  parties,  sometimes  gave  improvidently  to 
such  institutions,  disregarding  the  claims  of  near  relatives,  for- 
getting the  maxim  that  "  charity  begins  at  home,"  and  hence 
when  tlie  legislature  came  to  fi*ame  a  general  law  for  the  in- 
corporation of  these  institutions  by  any  persons  who  choose  to  as- 
sociate for  that  purpose,  it  devised  the  limitations  found  in  the 
act  of  1848.  The  limitations,  as  above  stated,  applied  only  to 
corporations  formed  under  that  act,  and  those  were  corpora- 
tions  for  '^  benevolent,  cliaritable,  scientific  and  missionary 
purposes."  That  act  was  so  amended  by  chapter  239  of  the 
Laws  of  1861,  and  chapter  526  of  the  Laws  of  1881,  as  to  au- 
thorize the  formation  of  corporations  for  many  other  purposes. 
In  the  act  of  1848  the  corporations  could  take  by  devise,  or  be- 
quest property,  the  clear  annual  income  of  which  should  not 
exceed  $10,000.  That  limitation  was  extended  by  chapter  641 
of  the  Laws  of  1881  to  $50,000.  Under  the  act  of  1848  no 
person  leaving  a  wife  or  cliild  or  parent,  could  devise  or  be- 
queath to  one  of  the  corporations  organized  in  pursuance  there- 
of, more  than  one-fourth  (since  altered  to  one-half)  of  his  es- 
tate, and  no  such  devise  or  bequest  would  be  valid  unless  in  a 
will  executed  at  least  two  months  before  the  death  of  the  tes- 
tator. These  limitations  indicate  the  varying  policy  of  tlie 
legislature  as  to  the  corporations  to  be  formed  under  that  act. 
They  were  not  applied  to  the  niunerous  corporations  of  a 
similar  character  wlxich  had  been  formed  under  special  charters 
prior  to  1848,  and  they  never  have  been  applied  to  strictly  re- 
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ligioos  oorponitions  which  are  formed  nnder  other  acts.  Since 
1848a  lai^  Dumber  of  such  corporations  have  been  formed  by 
spedal  charters  to  which  the  two  months  limitation  was  not 
made  applicable.  In  one  of  the  opinions  delivered  in  the  case 
of  Kerr  v.  Dougherty  it  was  said  that  between  that  year  and 
the  year  1870  nearly  one  hundred  and  fifty  acts  were  passed 
creating  new  corporations,  or  extending  and  enlai^ng  the 
powers  of  old  corporations  similar  to  those  named  in  the  act  of 
1848,  and  that  the  two  months  limitation  was  imposed  upon 
bnt  few  of  snch  corporations ;  and  since  1870  similar  action 
has  been  taken  many  times  by  tlie  legislatare.  How  can  it  be 
said  then  that  there  is  any  general  public  policy  as  to  the  two 
months  limitation  ?  When  the  legislature  has  desired  its  im- 
position it  has  imposed  it,  and  thus  far  indicated  its  policy. 
As  stated,  it  has  not  imposed  it  upon  the  many  corporations 
which  existed  prior  to  1848,  and  since  that  date  it  has  some- 
times imposed  it  and  sometimes  not.  It  has  never  set  up  the 
limitation  against  devises  and  bequests  to  foreign  corporations 
of  any  kind.  A  very  significant  fact  is,  that  in  1860  (chap. 
360)  the  legislature  dealt  with  the  other  limitation  and  made 
it  applicable  to  all  corporations  of  the  class  to  which  the  ap- 
pellants belong,  whether  organized  under  the  act  of  1848  or 
not,  by  providing  that  no  testator  could  devise  or  bequeath 
more  than  one-half  of  his  estate  to  such  corporations.  If  such 
was  to  be  the  general  policy  of  the  State,  why  was  not  tlie  two 
months  limitation  also  made  applicable  in  terms  to  all  such 
corporations  \  It  is  not  within  the  province  of  the  courts  to 
extend  the  two  months  limitation  to  all  such  corporations, 
when  the  legislature  has  not  only  failed  to  do  so,  but  when  it 
has,  in  nearly  every  year  since  1848,  purposely  omitted  to  ex- 
tend it  to  corporations  created  or  dejilt  with  by  it.  That  can- 
not be  enforced  as  public  policy  by  the  courts  which  the  legis- 
lature one  day  prohibits,  in  some  cases,  and  another  day  pei^ 
in  its  in  other  cases.  If  there  wore  a  general  law  in  this  State 
that  no  bequest  to  any  of  such  corporations  should  be  valid, 
unless  contained  in  a  will  made  at  least  two  months  before  the 
death  of  the  testator,  that  would  indicate  a  general   public 
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policy  which  tlie  courts  of  this  Stat«  would  enforce  against 
foreign  corporations  which  might  come  into  this  State,  although 
such  a  limitation  was  not  imposed  by  the  laws  creating  them. 

The  general  policy  sought  to  be  enforced  by  the  statute  is 
the  prohibition  of  improvident  and  unjust  wills,  which  deprive 
the  relatives  and  dependents  of  the  testator  of  proper  con- 
sideration in  the  distribution  of  his  estate,  not  the  simple  pro- 
hibition of  wills  made  within  two  months  prior  to  death.  Such 
wills,  as  before  stated,  are  not  evil,  or  in  their  nature  of  evil 
tendency.  A  person,  even  if  seized  with  a  fatal  disease,  may 
be  precisely  as  able  to  make  a  just  and  discrete  will  within 
two  montliys  of  his  death  as  at  any  other  period  of  his  life. 
He  may  make  his  will  within  the  two  months  while  in  perfect 
health,  without  any  expectation  of  the  proximity  of  death. 
Such  wills  become  evil  only,  like  all  wills,  when  they  fail  to 
deal  fairly  and  justly  by  those  persons  who  have  claims  upon  the 
testator's  care  and  bounty ;  and  the  policy  of  the  statute  is  to 
protect  such  persons,  and  this  it  does  by  a  general  rule.  There 
is  no  policy  outside  of  the  statute  which  condemns  such  wills. 
The  policy  is  found  only  in  the  statute,  and  reaches  no  further 
than  the  statute. 

It  is  true,  in  a  certain  sense,  that  foreign  corporations  come 
into  this  State  and  assert  their  existence  and  exercise  their 
powers  here  by  comity  —  that  is  the  State  can,  through 
its  legislature,  forbid  their  entry,  and  the  exercise  of  their 
powers  here.  But  it  is  not  a  comity  to  be  enforced  by  the 
courts.  Unless  the  legislature  forbids,  they  can  come  here  as 
freely  as  natural  persons,  and  exercise  here  all  the  powers  con- 
ferred upon  them  by  their  charters,  subject  to  tlie  same  limita- 
tions imposed  upon  natural  persons  —  that  is,  they  can  do  no 
acts  in  violation  of  our  laws  or  of  our  public  policy.  But  un- 
less prohibited  by  law,  they  can  do  here^  within  the  limits  of 
their  chartered  powers,  precisely  what  domestic  corporations 
could  do.  If  these  appellants  had  been  domestic  corporations 
the  two  months  limitation  would  not  have  applied  to  them, 
and  so  it  cannot  be  applied  to  them  as  foreign  corporations. 
They  must  stand  here  in  this  case  upon  the  same  footing 
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as  if  thej  had  been  created  here.  {Shervx>od  v.  American 
Bible  Society,  4  Abb.  Ct  of  App.  Dec.  227.)  It  would  be  a 
bold  claim  for  any  one  to  make,  that  the  courts  in  the  enforce- 
ment of  a  supposed  public  policy  could  apply  this  limitation 
to  the  numerous  domestic  corporations  to  which  the  statute  law 
has  not  applied  it,  and  no  more  can  it  be  applied  to  foreign 
corporations  without  the  sanction  of  law. 

These  views  are  substantially  sustained  by  the  case  of  Kerr 
V.  DougKert/yy  upon  which  the  plaintiff  seems  quite  laigely  to 
rely.  In  that  case  one  of  the  questions  for  determination  was 
the  validity  of  a  bequest  to  the  Union  Theological  Seminary  of 
the  city  of  New  York.  If  the  bequest  to  that  corporation  could 
have  been  condemned  by  the  direct  language  of  section  6  of  the 
act  of  1848,  or  because  the  bequest  was  made  in  a  will  executed 
within  less  than  two  months  before  the  death  of  the  testator,  and 
hence  was  against  the  public  policy  of  the  State,  the  question 
could  easily  have  been  determined.  But  the  bequest  there  was 
condemned  solely  upon  the  ground  that  by  an  amendment  of  the 
charter  of  that  corporation,  section  6  of  the  act  of  1848  had 
been  made  applicable  to  it.  There  too  there  was  under  con- 
sideration a  bequest  to  a  Pennsylvania  corporation,  and  if  that 
bequest  had  been  void  as  against  the  public  policy  of  this  State, 
there  would  have  been  no  occasion  to  resort  to  the  law  of 
Pennsylvania,  and  to  hold,  as  we  did,  that  the  bequest  was 
void,  because  of  an  act  of  that  State  which  prohibited  such  be- 
quests by  a  will  executed  within  a  month  before  the  death  of 
the  testator.  Then  too,  in  the  sixth  clause  of  the  will  in  that 
case,  there  was  a  bequest  of  $5,000  to  the  Presbyterian  Board 
of  foreign  missions,  a  corporation  organized  by  chapter  187  of 
the  Laws  of  1862.  The  act  was  silent  as  to  the  two  months 
limitation,  and  the  bequest  was  held  valid  by  the  Supreme 
Court,  and  all  parties  acquiesced  in  the  decision.  In  the  case  of 
Chamhertain  v.  Chamberlain^  although  the  claim  that  a  bequest 
to  a  foreign  religious  and  charitable  society  was  void,  on  the 
ground  that  the  will  was  executed  less  than  two  months  pre- 
vious to  the  testator^s  death,  does  not  seem  to  have  been  raised, 
yet  the  point  was  in  the  case  and  was  not  probably  overlooked, 
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and  tlie  bequest  was  upheld.  In  Le/evre  v.  Lefeove  the  cor- 
poration to  which  a  bequest  was  adjudged  invalid  was  by  ex- 
press enactment  siTbjected  to  the  restrictions  of  the  act  of 
1848,  and  none  of  the  counsel  engaged,  or  of  the  judges  of  this 
court  in  which  the  case  was  very  fully  considered,  entertained 
the  idea  that  the  bequest  was  condemned  on  the  ground 
of  public  policy,  independently  of  express  statutoryi  inhibition. 
In  Stephsnaon  v.  Short  there  was  a  bequest  to  the  Baptist 
Missionary  Convention  of  the  State  of  New  York,  a  society 
not  organized  under  the  act  of  1848,  but  under  a  special  char- 
ter, in  a  will  executed  less  than  two  months  prior  to  the  death 
of  the  testator,  and  it  was  held  tliat  it  was  invalid,  because  by 
an  amendment  of  the  charter  of  the  corporation  in  1862,  the 
limitations  contained  in  the  act  of  1848  were  made  applicable 
to  it. 

I  conclude  therefore,  that  the  two  months  limitation,  con- 
tained in  the  act  of  1848,  applies  exclusively  in  terms  to 
corporations  formed  under  that  act,  and  that  there  is  no  public 
policy  established  either  by  statute  law  or  judicial  decisions  or 
general  consent,  which  authorizes  us  to  enforce  that  limitation 
against  domestic  corporations  which  are  not  expressly  subjected 
to  it  by  statute,  and  hence  that  it  cannot  be  enforced  against 
ioreign  corporations  which  are  authorized  by  their  charters  to 
take  property  by  devise  or  bequest,  free  from  a  similar  limita- 
tion in  the  State  of  their  creation. 

This  conclusion  makes  it  necessary  for  us  to  examine  another 
point.  If  the  bequests  to  the  two  foreign  corporations 
be  measured  as  payable  at  the  death  of  the  testator,  they 
amount  to  more  than  one-half  of  the  testator^s  estate.  It 
is  conceded  that  chapter  360  of  the  Laws  of  1860  applies 
to  this  case,  and  that  act  provides  that  no  person  having  a  wife, 
etc.,  shall  devise  or  bequeath  to  any  corporation  of  the  class  to 
which  the  appellants  belong,  in  trust  or  otherwise,  more  than 
one-half  part  of  his  or  her  estate,  after  paying  his  or  her  debts. 
The  sums  bequeathed  to  these  corporations  are  first  given 
for  life  to  other  persons,  and  they  are  to  be  paid  to  these 
corporations  after  the  death  of  the  other  persons  named.  It  is 
SicKELS  —  Vol.  L.  23 
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contended  on  behalf  of  the  plaintiff,  that  for  the  purpose  of 
ascertaining  whether  the  bequests  exceed  one-half  of  the  estate, 
they  are  to  be  taken  just  as  if  they  vested,  and  were  payable 
to  these  corporations  without  any  delay  after  the  death  of  the 
testator.  On  the  other  hand  it  is  claimed  that  in  ascertaining 
whether  the  corporations  take  more  than  half  of  the  estate,  the 
fact  is  to  be  taken  into  consideration  that  they  are  not  to  receive 
the  money  bequeathed  to  them,  until  many  years  after  tlie 
testator's  death ;  and  that  in  the  mean  time  the  other  persons 
named  are  to  receive  the  income  and  benefit  of  it  How  is  it 
to  be  determined  whether  the  testator  has  given  more  than  one 
half  of  his  estate  ?  I  answer,  by  ascertaining  the  value  of  his 
estate  and  then  determining  whether  he  has  given  more  than 
half  of  such  value.  There  can  be  no  other  way.  If  the  whole 
estate  is  real  property,  and  a  portion  of  that  is  devised,  then 
the  value  of  the  wliole  and  the  value  of  the  portion  given  must 
both  be  estimated ;  and  the  same  method  must  be  adopted  if 
the  estate  consists  of  bonds  or  other  personal  property,  and  a 
portion  is  given  in  kind.  To  ascertain  whether  a  testator  has 
given  more  than  one-half  of  his  estate,  his  whole  estate 
must  be  treated  as  converted  into  money  at  his  death,  and 
if  the  money  value  of  the  portion  given  is  not  more  tlian 
one-half,  then  tlie  statute  has  not  been  violated.  Suppose 
a  testator  has  an  estate  consisting  of  two  farms  of  equal  value, 
one  for  the  life  of  A.  whose  age  is  twenty,  and  the  other  for 
the  life  of  B.  whose  age  is  thirty,  and  he  devises  the  former  to 
a  charitable  corporation  and  the  other  to  his  son  ;  it  is  evident 
that  he  has  given  more  than  one-half  of  his  estate  to  the  cor- 
poration. But  the  devise  is  valid  to  the  extent  of  one- 
half.  How  is  that  half  to  be  ascertained?  Clearly  by 
estimating  in  some  way  the  present  value  in  money  of  his 
interest  in  each  farm.  Instead  of  land,  suppose  he  was  entitled 
to  the  annual  income  of  $100,000,  at  five  per  cent,  for  the  life 
of  A.  and  of  the  same  sura  for  the  life  of  B.  The  value  of  his 
whole  estate  would  be  determined  by  ascertaining  the  present 
value  of  two  annuities  of  $5,000,  each,  for  the  respective  lives 
of  A.  and  B.  and  that  would  bo  a  sum  which  would  at  his  death 


i884.]   HoLLis  V.  Drew  Theological  Seminary  et  al.       1 79 

Opinion  of  the  Court,  per  Earl,  J. 

purchase  such  annuities.  The  following  apt  illustrations  are 
taken  from  the  brief  of  the  learned  counsel  for  the  appellants : 
"  Suppose  a  testator  has  one  estate  for  the  life  of  his  son 
in  a  certain  fund  of  $100,000,  ^and  an  estate  in  remainder 
after  the  death  of  his  son  in  another  fund  of  $100,000, 
and  he  leaves  his  interest  in  the  former  fund  to  his  son, 
and  his  interest  in  the  latter  to  charitable  uses.  Suppose, 
instead,  he  was  the  absolute  owner  of  a  fund  of  $100,000, 
and  gives  it  to  his  son  for  life,  and  in  remainder  to  charitable 
uses.  The  testator  would  have  left  precisely  the  same  estate 
in  the  two  eases,  and  the  proportional  part  of  it  devoted  to 
charitable  uses  would  be  precisely  the  same.  No  possible 
difference  can  be  suggested  between  the  two  cases,  for  the 
purposes  of  the  act  of  1860,  yet  no  one  would  claim  that  in  the 
former  case,  if  the  son  were  twenty  years  of  age,  the  gift  to  him 
would  not  be  greater  than  that  to  charitable  uses.  Suppose, 
again,  a  testator  left  an  interest  for  the  life  of  some  person  in 
a  fund  of  $100,000,  and  an  interest  as  absolute  owner  in 
another  fund  of  the  same  amount,  and  should  give  the  former 
to  his  son  and  the  latter  to  charitable  uses,  would  there  be 
any  doubt  that  more  than  half  his  estate  had  been  given  to 
charitable  uses,  although  the  corpus  of  the  two  gifts  would  be 
the  same." 

It  may  be  said  thai  in  all  these  calculations  there  is  an  ele- 
ment of  uncertainty,  as  the  duration  of  the  lives  cannot  be 
accurately  ascertained.  That  is  doubtless  so ;  but  there  is  the 
same  uncertainty  in  all  cases  involving  annuities  and  in  all  the 
business  of  life  insurance,  and  yet  there  is  sufficient  certainty 
for  business  affairs  and  the  administration  of  justice.  Tlie 
value  of  the  estate  in  a  case  like  this  must  be  determined  at 
the  death  of  the  testator,  and  that  must  be  ascertained  by  the 
help  of  annuity  tables  and  such  other  means  as  are  in  any  case 
available.  There  is  no  present  uncertainty  in  the  value  thus 
ascertained  for  the  purpose  of  sale,  purchase  or  legal  adminis- 
tration. The  life  of  the  annuitant  may  turn  out  to  be  longer 
or  shorter  than  the  years  given  in  the  table  used;  but  that  is 
a  future  event  then  unknown,  and  does  not  enter  into  any 
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calculation  of  present  value  in  such  a  case.  Any  estimate  of 
the  present  value  of  land  or  of  securities  may  prove  to  be 
fallacious.  Something  unforeseen  and  unexpected  may  in  the 
near  future  happen  and  largely  increase  or  diminish  the  esti- 
mated value.  But  the  future  events  thus  affecting  value  have 
nothing  whatever  to  do  with  present  value ;  that  must  be  esti- 
mated upon  the  facts  as  they  presently  exist,  or  can  presently 
be  seen  or  ascertained. 

In  Charnherlain  v.  6%am&^^m  it  was  held  that  the  value  of 
the  widow's  right  of  dower  must  be  deducted  before  estimat- 
ing the  value  of  the  testator's  estate,  and  the  same  rules  must 
be  used  for  ascertaining  such  value,  and  there  ia  the  same  ele- 
ment of  uncertainty  in  such  a  case  as  in  this. 

Here  the  testator  divided  that  portion  of  his  estate  .which 
we  are  now  considering  into  two  parts,  and  he  gave  one  part 
for  the  lives  of  the  persons  named  to  them,  and  the  other 
part  to  the  corporations,  the  two  parts  being  just  equal  to  the 
whole.  The  present  value  of  the  life  estates,  computod  ac- 
cording to  tables  provided  for  that  purpose,  and  the  present 
value  of  the  remainders  would  together  be  the  precise  value  of 
the  estate  at  the  death  of  the  testator.  In  other  words,  take 
out  of  the  estate  such  sums  as  would  purchase  for  the  an- 
nuitants the  annuities  to  which  they  are  entitled,  and  what 
remains  would  be  the  value  which  is  given  to  these  corpora- 
tions. 

That  this  is  the  only  practicable  rule  for  computing  values 
in  such  a  case  is  still  further  illustrated  as  follows :  Suppose  a 
testator  gives  $60,000,  a  portion  of  his  estate,  to  a  corporation 
for  the  life  of  some  person,  or  for  a  definite  period  of  fifty 
years,  and  then  gives  the  remainder  of  his  estate  to  his  son. 
Does  he  give  the  corporation  nothing  ?  All  will  admit  that 
he  does ;  but  he  does  not  give  $50,000  to  the  corporation  and 
also  $50,000  to  his  son.  The  only  way  to  ascertain  what  each 
gets  is  to  ascertain  the  present  value  of  what  is  given  to  each. 
I  can  conceive  of  no  other  possible  way  in  such  a  case  for  com- 
puting the  values  and  ascertaining  whether  the  law  has  been 
violated. 


1884.] 


Todd  ».  Wxbxb  et  al. 


181 


Statement  of  case. 


It  is  nndispiited  that  if  the  computation  of  values  be  made 
in  this  way  the  testator  does  not  bequeath  more  than  half  of 
his  estate  to  these  corporations. 

The  result  is  that  the  judgment  of  the  General  Term  should 
be  reversed,  and  that  of  the  Special  Term  modified  so  as  to 
conform  to  this  opinion ;  the  costs  of  all  parties  upon  the  ap- 
peals to  the  General  Term,  and  to  tlus  court,  to  be  paid  out  of 
the  estate. 

All  concur  except  Rctger,  Ch.  J.,  not  voting. 

Judgment  accordingly. 


JosEPHiNB  Todd,  Respondent,  v.  Albert  Wbbbb  et  al.,  Ex- 
ecutors, etc..  Appellants. 

Where  the  putative  father  of  a  bastard  recognizes  and  adopts  the  child  as 
his  own,  and  at  his  request  it  is  cared  for  bj  others,  he  is  liable  for  the 
expenditures  so  incurred,  and  remains  so  until  he  renounces  the  child  or 
otherwise  notifies  the  persons  so  caring  for  it  that  he  will  no  longer  be 
liable. 

The  natural  obligation  arising  out  of  his  relation  to  the  child  is  also  a  suffi- 
cient consideration  for  a  contract  on  his  part  to  pay  for  its  support  and 
maintenance. 

Plaintiff,  an  illegitimate  child,  of  whom  W.,  defendant's  testator,  was  the 
putative  father,  which  relationship  he  acknowledged,  was  supported, 
cared  for  and  educated  by  relatives  of  her  mother  from  the  time  of  her 
birth  until  the  death  of  W.,  at  his  request  and  on  the  strength  of 
repeated  representations  and  promises  on  his  part  that  they  would  be 
paid,  that  in  case  she  survived  him,  he  would  provide  for  her  by  his 
will  sufficient  to  pay  for  such  maintenance  and  care.  Plaintiff  after 
she  became  of  age,  having  been  informed  of  these  promises,  and  in  re- 
liance upon  them,  promised  to  pay  the  expenditures  so  incurred  for  her 
benefit.  No  such  provision  was  made  in  the  will,  ffeld,  that  the  facts 
established  an  agreement  binding  in  law  upon  W.,  and  enforceable 
against  his  estate  ;  that  the  action,  therefore,  was  maintainable,  and  was 
properly  brought  in  plaintiff's  name.  ^ 

Jhincan  v.  Pope  (47  Ga.  445),  Nirie  v.  8Carr  (8  Oreg.  49),  Monerief  v.  Ely 
(19  Wend.  405),  distinguished. 

A  party  for  whose  benefit  a  promise  was  made  may  maintain  an  action 
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thereon,  although  the  oonaideration  was  one  between  the  promisor  and  a 
third  person. 

(Argued  February  1,  1884  ;  decided  February  26,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  22,  1883, 
which  reversed  a  judgment  in  favor  of  defendants,  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

jRobert  S.  Oreen  for  appellants.  Mrs;  Story  had  no  stand- 
ing to  enforce  the  alleged  promise.  This  is  not  a  case  of 
mutual  promises,  where  one  has  performed  and  calls  on  the 
other  for  performance.  {Waikins  v.  Perkins^  1  Ld.  Raym. 
224: ;  BirdaaU  v.  Egerton,  25  Wend.  619.)  The  plaintiff  can- 
not recover  as  the  beneficiary  of  a  promise  made  to  a  third 
person.  {AUlerson  v.  Maddison^  L.  R.,  5  Ex.  Div.  293 ; 
Guernsey  v.  Rogers^  47  N.  Y.  240  ;  Vrooman  v.  Turner^  69 
id.  284,  285  ;  John  v.  Morgan^  68  id.  497;  Munson  v.  Dyett^ 
56  How.  333;  Goelet  v.  Farhy^  67  id.  175;  Blunt  v.  Bmjd^ 
3  Barb.  212 ;  Rogers  v.  Union  Stone  Co.,  130  Mass.  581 ; 
MeUen  v.  Whipple,  1  Gray,  317 ;  Erch,  B'k  v.  Rice,  107 
Mass.  37;  Tweddle  v.  Atkinson,  1  B.  &S.  393 ;  Carr  v.  Nat. 
JSec,  B^k  107  Mass.  45.)  There  being  no  precedent  legal  obli- 
gation to  pay,  the  moral  obh'gation  will  not  render  the  promise 
obligatory.  {Moncrief  v.  Ely,  19  Wend.  405 ;  Shdton  v.  Sprin- 
gett,  11  C.  B.  452;  Mortimore  v.  Wright,  6  M.  <fe  W.  482; 
Raymond  v.  Loyd,  10  Barb.  489 ;  Freeman  v.  Robinson, 
9  Vroom,  383.)  A  mere  moral  or  conscientious  obligation, 
unconnected  with  a  prior  legal  or  equitable  claim,  is  not  suf- 
ficient to  support  an  express  promise.  (^Oeer  v.  Archer,  2 
Barb.  420 ;  Smith  v.  Ware,  13  Johns.  258 ;  Ehle  v.  Judson, 
24  Wend.  97 ;  Freeman  v.  Johnson,  9  Vroom,  383  ;  Fams- 
worth  V.  Clark,  44  Barb.  601 ;  Wennell  v.  Adney,  3  B.  &  P. 
247 ;  Eastwood  v.  Kenyon,  11  A.  &  E.  438 ;  Beaumont  v. 
Reeve,  82  B.  486 ;  MiUs  v.  Wyman^  3  Pick.  207;  Dodge  v. 
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Adams,  19  id.  439;  Wheaton  v.  WUmarth,  13  Mete.  422; 
Cook  V.  Bradley,  7  Ct.  57.)  As  to  maintenance  and  support 
furnished  subsequent  to  the  promise,  they  having  been  fur- 
nished by  her  relatives,  the  law  does  not  infer  that  the  parties 
contemiplated  compensation.  (  Van  £uren  v.  SaxtoUy  5  T.  & 
0.  567;  Eobinson  v.  Cushmany  2  Denio,  162;  WiUiama 
V.  HulchinBon,  8  N.  Y.  312;  Sharp  v.  Cropsey,  11 
Barb.  224;  WUcox  v.  Wilcox,  48  id.  327;  Dnffey  v. 
Dufey,  44  Penn.  St.  399.)  No  promise  to  pay  will  be 
inferred  even  against  the  plaintiff;  none  can  be  inferred 
against  Weber.  {LwingsUm  v.  Rogers,  C.  &  C.  331  ;  Oonr- 
way  V.  Macfarlane,  Penn.  Sp.  Ot.  25 ;  A.  L.  J.  23.)  If  the 
plaintiff  is  entitled  to  recover  on  any  grounds,  the  evidence  by 
her  relatives,  parties  to  conversations  with  Weber  was  inadmis- 
sible under  sections  828-829,  of  the  Code  of  Civil  Procedure. 
{Church  V.  Howard,  79  N.  T.  415 ;  Miller  v.  Montgomery, 
78  id.  282 ;  FooU  v.  Beecher,  id.  155  ;  HiU  v.  Hotchkiss,  23 
Hun,  414 ;  WUkina  v.  Baker,  24  id.  32.)  The  promises  were 
of  a  gratuity,  which  were  revocable  at  pleasure.  {Duncan  v. 
Pope,  47  Ga.,  445  ;  Nine  v.  Starr,  8  Greg,  49.)  There  was 
no  mutuality.  ( Trustees  Hamilton  College  v.  Stewa/rt,  1  Comst. 
581 ;  Anthony  v.  Harrison,  14  Hun,  198 ;  Stoddard  v.  Cleve- 
land, 4  How.  Pr.  148 ;  Coleyea/r  v.  Mulgrame,  2  Kem<  82 ; 
Pearson  v.  Pearson,  7  Johns.  26 ;  Fink  v.  Cox,  18  id.  145  ; 
Harris  v.  Clarke  .3  Comst.  93 ;  Eckert  v.  Eckert,  Paig©)  354 ; 
Cottage  St  Church  Y.Kendall,  121  Mass.  528;  Curry  v. 
Rogers,  1  Foster,  247.)  The  promise  is  not  enforceable,  be- 
cause of  its  uncertainty.  (2  Pars,  on  Cont.  [6th  ed.]  561 ; 
BuckmatAer  v.  Cons^imer^s  Ice  Co,,  5  Daly,  316 ;  Adams  v. 
Adams,  26  Ala.  278.) 

Wm.  H.  Arnoux  for  respondent.  The  promises  made  by 
defendant's  testator  to  the  mother  and  grandmother  of  plaintiff, 
that  he  would  remunerate  them  for  her  support  and  mainte- 
nance, by  providing  for  plaintiff  in  his  will,  were  not  barred 
by  the  statute  of  limitations.  (Wood's  Master  and  Servant, 
§  83.)  Where  continuous  services  are  rendered  under  an  entire 
contract,  and  no  time  for  payment  is  fixed,  the  statute  does 
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not  begin  to  run  until  the  termination  of  the  relation  between 
the  parties.  {Schack  v.  Oarrett^  69  Penn.  St.  144 ;  HcUs  v. 
Wood^  9  Gray,  60 ;  PaMersan  v.  FaUersony  13  Johns.  379  ; 
Qvuckenhvsh  v.  Qv^ckeribvshy  5  Barb.  469 ;  Ryer  v.  SiocktoeUy 
14  Cal.  134 ;  Lincoln  v.  Furcell,  2  Head  [Tenn.],  143 ;  Morgan 
V.  Browuy  12  La.  Ann.  157 ;  Wood's  Master  and  Servant,  §  125.) 
The  right  of  action  accrued  only  on  the  death  of  defendant's 
testator  and  the  probate  of  his  will.  (Wood  on  Limitation  of 
Actions,  chap.  10,  p.  254 ;  Morrison  v.  MuUen.  34  Penn.  St. 
12 ;  FitUburg^  etc.^  R.  R.  v.  Ryera^  32  id.  22 ;  Fenton  v. 
Embler,  1  W.  Bl.  353 ;  Savage  v.  AUm,  2  Stark.  232 ;  Bacon's 
Abridgment,  Limitation,  230  D.  3 ;  Thompson  v.  Gordon^  3 
Strobh.  [S.  C],  196;  Mackey  v,  Hawkins^  4  C.  B.  664; 
Sanders  v.  Coward^  15  M.'  &  W.  56 ;  Nimmo  v.  Walker ^  14 
La.  Ann.  581 ;  Bash  v.  Bash^  9  Penn.  St.  260 ;  Frice  v.  Frice^ 
Cheves  [S.  C],  Eq.  167;  JUson  v.  Gilbert,  26  Wis.  637;  TUn 
man  v.  Titman,  64  Penn.  St.  486 ;  Riddle  v.  Bathos,  38 
Iowa,  81.)  Whenever  an  ojffer  is  made  and  outstanding  wliich 
is  acted  upon  by  a  competent  party,  such  performance  by  the 
promisee  makes  a  binding  contract  and  renders  the  promise  obli- 
gatory. {Fierson  v.  March,  82  N.  Y.  503 ;  Jones  v.  Fficenix 
B%  8  id.  228;  WUliam^  v.  Cowardine,  4  B.  &  A.  621; 
Assizes,  5  C.  &  P.  566 ;  Ryer  v.  StockweU,  14  Oal.  134 ;  Lor- 
i/iig  V.  City  of  Boston,  7  Mete.  411 ;  Freemam,  v.  City  of 
Boston,  4  id.  56 ;  Lymmer  v.  Frazier,  6  Mass.  344 ;  WenU 
worth  v.  Day^  3  Mete.  352 ;  GUmore  v.  Lewis,  12  Ohio,  281 ; 
Enqlamd  v.  Davidson,  11  A.  &  E.  856  ;  Lancaster  v.  Walsh, 
4  M.  &  W.  16 ;  Thatcher  v.  England,  3  C.  &  B.  254 ;  Smith 
V.  Moore,  1  id.  438;  NeoiUe  v.  Kelly,  12  id.  [N.  S.],  740; 
Turner  v.  Walker,  L.  R,  1  Q.  B.  641 ;  L.  R.,  2  Q.  B.  301 ;  Fur- 
man  V.  Farker,  1  N.  J.  310 ;  Cramshaw  v.  Roaibury,  7  Gray, 
874 ;  Benton  v.  Great  N.  Ry,  5  El.  &  Bl.  860 ;  Fallich  v. 
Barber,  1  M.  &  S.  108 ;  11  Mass.  31 ;  14  id.  172 ;  Ilurlyn  v. 
Albany,  1  Cro.  Eliz.  67;  Train  v.  Gdd,  5  Pick.  380;  Hemp- 
ler  V.  Schneider,  17  Mo.  258 ;  Bamum  v.  Bamum,  8  Conn. 
469 ;  21  Am.  Dec.  689 ;  Marsh  v.  Figot,  3  Burr.  2802 ;  LindeU 
V.  Rokes,  60  Mo.  249 ;  21  Am.  Rep.  395 ;  Eagan  v.  Thompson, 
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57  How.  Pr.  324 ;  Paries  v.  Francis,  50  Vt.  626 ;  28  Am.  Rep. 
517 ;  Wolford  v.  FcmerSy  85  Ind.  294 ;  44  Am.  Rep.  16 ;'  long 
V.  BatUe  Oreekj  39  Mich.  323;  33  Am.  Rep,  384;  Stevens  v. 
Garbete,  38  Mich.  461 ,  ShadweU  v.  Shadwdl,  30  L.  J.  145 ; 
Chwnion  v.  Oromariie^  11  Ired.  1^4 ;  Alderson  v.  Madderson^ 
Exch.  Div.,  29  Week.  R.  105 ;  Hammersly  v.  De  Beil,  12 
C.  &  F.  457 ;  Luders  v  Anshey,  4  Ves.  501 ;  Prodle  v.  Soady,  8 
Week.  R.  131 ;  2  Giff.  1 ;  Loffus  v.  Maw,  10  Week.  R  513  ;  3 
Giff!  592 ;  Coles  y.  FiOcmgton,  23  Week.  R.  41 ;  L.  R.,  19  Eq. 
174;  Addison  on  Oont,  §  11 ;  L^AmoreiKc  v.  Omdd,  7  N.  T. 
849 ;  Sanders  v.  GiUespie,  59  id.  251 ;  Bohm  v.  Goldstein,  53 
id.  634 ;  White  v.  Baxter,  71  id.  254 ;  Marie  v.  Garrison,  83  id. 
14;  WiUetts  v.  /SWi  Jfw^.  /rw.  Cb.,  45  id.  45 ;  Thompson  v.  Case, 
9  TJ.  S.  Ct.  of  Claims,  187.)  When  a  promise  is  made  by  the 
putative  father  of  a  natural  child  to  pay  to  the  mother  a  sum 
of  money  for  the  support  of  such  child  the  court  will  enforce 
such  promise  as  a  binding  contmct,  upon  proof  that  the  child 
had  been  so  supported.  {Hook  v.  Pratt,  78  N.  T.  371  ; 
Knowlton  v.  Bluett,  9  L.  R.  Exch.  1307 ;  Birn  v.  Winthrop, 
1  Johns.  Ch.  337;  Eicks  v.  Gregory,  6  0.  B.  [N.  S.]  223; 
Nichole  V.  Alien,  3  0.  &  P.  36 ;  Jennings  v.  Brown,  9  M.  & 
W.  496 ;  Euyl  v.  Moore,  2  S.  &  S.  260 ;  HaU  r.  Palmer,  8 
Jur.  459.)  Where  a  valid  promise  is  made  to  one  for  the 
benefit  of  another  the  latter  may  maintain  an  action  thereon 
in  his  own  name.  {Brewer  v.  Maurer,  38  Ohio  St.  543 ;  43 
Am.  Rep.  436 ;  Lawrence  v.  Fox,  20  N.  T.  268  ;  Vroom>an  v. 
Turner,  69  id.  280;  25  Am.  Rep.  195 ;  Wolford  v.  Powers,  85 
Ind.  294;  44  Am.  Rep.  16;  Hook  v.  Pratt,  85  N.  Y.  377; 
Coster  V.  Mayor,  43  id.  309 ;  French,  v.  Donaldson,  57  id. 
496 ;  Little  v.  Bamks,  85  id.  258 ;  Claflin  v.  Ostrom,  54  id. 
581 ;  Barlow  v.  Myers,  64  id.  41 ;  Clinton  v.  Hope  Ins.  Co., 
45  id.  454;  Glen  v.'  H,  M.  Ins,  Co.,  56  id.  379 ;  Carr  v.  Bart- 
leU,  72  Me. ;  24  Alb.  L.  J.  450;  Coverdale  \.  Eastwood,  20 
W.  R.  216 ;  L.  R.,  15  Eq.  21 ;  Vroomans  v.  Turner,  69  N. 
T.  284 ;  Dodge  v.  Pond,  23  id.  69 ;  Wallace  v.  Eapelye,  26 
Alb.  L.  J.  316;  In  re  PlaskeU's  Estates,  9  W.  R.  628 ;  30 
L.  J.  Ch.  606.)  Although  Mrs.  Story  voluntarily  assumed  the 
SicKBLs  —  Vol.  L.  24 
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obligation  to  support  tlie  plaiiitiii^  she  was  bound  under  that 
contract  to  perform  it  faithfully.  {Cowley  v.  People^  83  N. 
Y.  464.)  A  promise  to  pay  a  debt  on  the  termination  of  a 
life  may  be  performed  within  a  year,  and,  therefore,  need  not 
be  in  writing.    {Kent  v.  K^it,  62  N.  Y.  560.) 

Danfoeth,  J.  The  complaint  is  two-fold  :  First :  That  the 
defendant's  testator,  the  father  of  the  plaintiff,  although  not 
the  husband  of  her  mother,  being  applied  to  by  Margaret 
Vorls,  Francis  A.  Knapp,  Hester  A.  Kuapp  and  Louisa  A 
Story  to  provide  for  the  plaintiff,  promised  them  that  he 
would  pay  for  her  maintenance,  support  and  education,  by 
making  due  and  sufficient  provision  for  her  by  his  last  will,  in 
consideration  that  they  would  support  her  during  the  term  of 
his  natural  life  ;  avers  that  these  persons  were  relatives  of  the 
plaintiff's  mother,  and  that  upon  this  promise  they  maintained, 
cared  for,  educated  and  supported  the  plaintiff  up  to  June  25, 
1879,  when  the  testator  died. 

Second:  A  promise  by  the  testator  to  the  plaintiff,  and 
other  persons  acting  in  her  behalf,  that  he  would  support  and 
maintain  her  so  long  as  she  should  live. 

The  testator  made  no  provision  for  the  plaintiff  by  will,  or 
otherwise. 

These  promises  were  denied  by  the  defendants,  and  the  re- 
feree, to  whom  the  issues  were  referred,  found  against  the 
plaintiff,  because  in  his  opinion  no  legal  claim  had  been  estab- 
lished, lamenting  at  the  same  time  ''  that  the  simplicity  and 
ingenuousness  of  the  plaintiff  and  her  witnesses  "  —  the  per- 
sons above  referred  to  —  "had  been  practiced  upon."  On 
appeal  to  the  Greneral  Term  that  court  held  that  the  plaintiff 
might  recover  upon  the  first  cause  of  action,  but  as  to  the 
second,  that  no  case  was  made  out ;  reversed  the  judgment 
which  had  followed  the  report  of  the  referee  and  ordered  a 
new  trial.  From  that  order  the  defendants  appealed  to  this 
court,  assenting  that  if  the  order  should  be  affirmed,  judgment 
absolute  should  be  rendered  against  them.     (Code,  §  191.) 

We  think  the  referee  and  Greneral  Term  came  to  a  correct 
conclusion  in  regard  to  tne  plaintiff's  right  under  the  second 
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division  of  her  complaint,  and  shall  confine  our  discussion  to 
the  case  made  under  its  first  branch.  The  plaintiff  was  bom 
June  27,  1852,  her  mother  having  been  seduced  by  the  tes- 
tator under  promise  of  marriage.  The  mother  was  hardly 
more  than  a  child  herself,  and  had  no  means  of  her  own.  She 
was  living  with,  and  wholly  dependent  upon,  her  own  mother, 
who  was  then  a  widow.  At  its  birth,  the  testator  received  the 
child  into  his  arms,  and  in  the  presence  of  witnesses  acknowl- 
edged his  paternity.  She  remained  at  her  grandmother's  nine 
or  ten  years,  and  during  that  period  was  visited  often  by  the 
testator,  who  at  all  times  manifested  great  affection  for  her, 
and  frequently  told  both  the  mother  and  grandmother  "  that 
he  wished "  them  "  to  take  good  care  of  the  child  and  bring 
her  up  right,  and  he  would  see  that  it  was  all  right."  As  these 
assurances  were  given  after  as  well  as  before  he  had  married 
another  woman,  it  is  difficult  to  believe  that  they  related  to 
any  other  than  pecuniary  satisfaction  for  the  services  he  in- 
voked. The  grandmother  at  all  events  provided  the  child 
with  board,  care  and  clothing,  paid  all  necessary  expenses  and 
sent  her  to  school,  paying  the  bills. 

In  1863  or  1864,  when  asked  by  the  plaintiff's  mother,  **do 
you  remember  about  your  promise  to  do  for  this  child  ? "  he 
said,  "yes,  and  I  will  do  well  by  her;  if  she  outlives  me  I 
will  remember  her  in  my  will."  Again  in  1870,  he  inquired 
of  her  mother  how  she  (his  daughter)  was  ;  how  she  was  get- 
ting along  with  her  music  ;  if  she  was  going  to  school ;  what 
music  teacher  she  had;  and  being  informed,  he  told  her 
mother  "to  give  her  all  the  lessons  she  would  take;"  the 
mother  replied  "that  would  cost  something,"  and  he  said, 
''  you  go  on  and  have  her  take  them  ;  never  mind  about  that 
I  will  see  that  you  are  well  paid."  In  1876  his  attention  was 
again  called  to  his  promise  to  provide  for  the  plaintiff,  and 
asked  "  if  he  had  forgotten  it,"  he  said,  "  I  have  not,  I  shall 
remember  her  in  my  will  if  she  outlives  me." 

She  lived  about  two  years,  just  after  1870,  with  her  mother, 
and  then  with  Mrs.  Story  and  other  relatives  until  1879.  Dur- 
ing this  time  Mrs.  Story  boarded  her  and  paid  for  her  music 
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lessons,  and  clothes,  and  other  expenses.  To  Mrs.  Knapp,  her 
aunt,  who  during  a  long  period  cared  for  the  plaintiff,  testator 
said  in  substance,  as  he  had  before  said  to  her  mother  an^  her 
grandmother,  among  other  things,  "  I  want  you  to  give  her  a 
good  musical  education,"  and  she  sj^eaking  of  the  cost,  he 
said,  "  Don't  worry  about  that,  you  will  get  it  all  back."  Be- 
ing asked  in  what  way,  he  said,  "  I  intend  to  do  well  by  her 
in  my  will,  them  that  do  well  by  her  will  be  well  paid,"  He 
wanted  to  know  who  was  taking  care  of  her  and  Mrs.  Knapp 
replied,  "  We  are  all  doing  for  her."  This  occurred  in  I860. 
Afterwards  in  1875  or  1876,  manifesting  the  same  interest  in 
his  child  and  the  same  intentions  in  regard  to  her,  he  in- 
quired of  Mrs.  Knapp,  in  the  presence  of  Mrs.  Story,  con- 
cerning her  and  her  progress  in  music,  expressed  satisfaction 
at  her  success,  and  his  wish  that  she  should  receive  a  good 
education  in  that  science.  As  to  the  expense  he  repeated, 
"  You  will  get  that  all  back.  I  have  enough  of  this  world's 
goods.  I  am  only  living  for  a  name."  When  they  asked  "  if 
he  could  not  do  something  for  her  now,"  he  said,  "  not  now, 
but  as  I  said  before,  I  will  do  well  by  her ;  I  will  remember 
her  in  my  will,"  and  with  other  conversation  added  in  conclu- 
sion, "  Well,  take  good  care  of  her,  *  *  *  you  will  aU 
be  well  paid." 

The  plaintiff  was  informed  by  her  relatives  of  these  prom- 
ises of  the  testator,  and  with  that  knowledge,  and  in  reliance 
upon  them,  assured  the  different  persons  who  were  taking 
care  of  and  providing  for  her,  and  among  other  times,  after 
she  was  twenty-one  years  of  age,  that  whatever  they  did  for 
her,  she  would  when  able  repay.  It  is  needless  to  recall 
more  of  the  testimony.  It  is  in  no  respect  contradicted,  and 
has  been  accepted  as  credible  by  the  learned  referee  and  Gen- 
eral Terai.  The  plaintiff  from  her  birth  to  the  commence- 
ment of  this  action  has  been  cared  for,  maintained  and  edu- 
cated by  those  relatives,  each  at  different  periods  and  at  large 
expense.  Its  amount  has  been  found  and  stated  by  the  learned 
referee.  He  says  :  "  From  the  time  of  the  birth  of  the  plaint- 
iff to  the  time  she  went  to  live  with  her  cousin  (Mrs.  Story) 
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the  plaintiff's  graiidinotbor  and  aunt  have  paid,  laid  out,  and 
expended  for  her  in  various  necessary  ways,  and  for  her  edu- 
cation and  maintenance,  services  and  moneys,  amounting  in  all 
to  $17,069.43,  and  the  plaintiflFs  cousin,  with  whom  she  has 
lived  from  1874  to  the  commencement  of  the  suit,  has  also 
paid  out  considerable  sums  of  money  for  her  support  and  main- 
tenance, amounting  in  all  to  $3,799." 

Notwithstanding  all  this,  the  learned  referee  felt  constrained 
to  dismiss  the  complaint.  lie  thought  the  testator  had  prac- 
ticed dissimtilation,  but  so  successfully  that  he  was  bound  only 
by  his  own  conscience,  and  that  no  action  lay  against  him 
though  he  did  not  perform  his  promises.  We  cannot  agree  to 
this.  In  our  opinion  there  is  in  the  record,  as  above  quoted, 
evidence  of  an  agreement  made  upon  valuable  consideration, 
and,  therefore,  also  binding  in  law  upon  him  and  consequently 
upon  his  estate.  It  is  true  that  by  the  common  law  the  child 
that  is  bom  before  marriage  is  so  far  nxdlius  filiiia  that  he  can- 
not inherit ;  but  he  may  acquire  rights.  Nor  is  his  putative 
father  under  any  legal  liability  at  common  law  to  support  him 
{Moncrief  v.  Ely^  19  Wend.  405),  yet  it  is  said  he  may  take 
him  out  of  the  parish  {Sherman's  CasCy  1  Ventris,  210)  and 
maintain  him,  or  by  will  leave  any  of  his  property  to  him,  or 
in  his  life-time  make  other  provision  for  his  support.  So  if 
he  acknowledges  or  adopts  thQ  child  as  his  own,  and  at  his  re- 
quest it  is  cared  for  by  othere,  he  becomes  liable  in  favor  of 
the  party  providing  for  it  {Moncrief  v.  Ely^  supra  ;  Birdsall 
V.  EdgerUm^  25  Wend.  619),  and  remains  so  until  he  renounces 
•the  child  or  otherwise  notifies  the  persons  who  have  it,  that  he 
will  no  longer  be  bound  to  them.  From  these  or  like  circum- 
stances a  promise  to  make  compensation  may  be  implied,  and 
of  course  such  a  promise  may  also  be  expressed  by  him.  In 
either  case  the  natural  obligation  arising  out  of  the  relation  of 
the  putative  father  to  his  child  will  uphold  a  contract  upon 
which  an  action  may  be  sustained  {Hesketk  v.  G owing ^  5  Esp. 
131 ;  Nichole  v.  AUen,  3  C.  &  P.  36 ;  In  re  PlaeketCB  estate^ 
80  L.  J.  Eq.  606;  Moncrief  v.  Elyj  mpra ;    BirdaaU  v. 
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Mgerton,  mpra  ;  Mook  v.  PraU^  78  N.  Y.  371 ;  34  Am.  Rep. 
539.) 

Dwncam,  v.  Pope  (47  Ga.  445),  cited  by  the  appellant,  goes 
no  further  than  to  hold  that  in  tlie  absence  of  a  contract  for 
its  support  a  bastard  cannot  maintain  an  action  against  his  pu- 
tative father,  or  his  estate.  On  the  other  hand  it  holds  that  if 
he  voluntarily  makes  an  agreement  for  it,  not  only  may  the 
father  be  bound  but  his  representatives,  while  Nine  v.  StarT  (8 
Oreg.  49),  also  cited  by  him,  decides  only  that  when  the 
mother  alone  is  bound  to  maintain  the  child  she  cannot  main- 
tain an  action  upon  the  father's  agreement  to  pay  her  'for 
doing  so.  But  even  in  such  a  case,  if  any  provision  for  the 
child  beyond  such  legal  maintenance  be  included  in  the  con- 
sideration, it  is  sufficient,  and  the  promise  valid.  (Siniih 
v.  Roclis,  6  0.  B.  [N.  S.]  223;  FoUit  v.  Koetzovo,  2  E. 
&  E.  730.)  In  Moncrief  y.  Ely  {supra),  it  is  .held  that 
at  common  law  an  action  will  lie  against  him  for  tlie 
support  of  his  child  upon  an  express  promise,  or  if  he  had 
adopted  the  child  as  his  own,  upon  an  implied  promise 
in  favor  of  the  party  maintaining  it ;  but  the  plaintiff  in  that 
case  failed  to  recover,  because  there  was  no  evidence  of 
a  promise  express  or  implied.  This  case  was  followed  in 
BirdsaU  v.  Edgerton  {supra).  Indeed  it  has  never  yet  been 
held  that  there  was  any  thing  illegal  in  an  undertaking  by  a 
putative  father  to  support  his  bastard,  or  to  pay  a  sum  of 
money  in  consideration  of  such  support  being  furnished  by 
another,  though  that  other  person  was  the  mother  of  the  child. 
Upon  principle  and  authority  such  a  promise  must  be  regarded 
as  valid. 

But  notwithstanding  this,  the  learned  counsel  for  the  appel- 
lant argues  that  the  promises  made  by  the  testator  to  Mrs. 
Voris,  Mrs.  Xnapp  and  Mrs.  Story  were  without  consideration 
—  mere  naked  promises,  and  not  enforceable.  The  learned 
referee  finds  that  the  testator  did  not  expressly  promise  to  pay 
the  plaintift's  relatives,  nor  any  one  else,  for  tlie  expenses  inci- 
dent "  to  her  maintenance  and  support,  and  whatever  was  said 
by  him  was  contingent  on  the  plaintiffs  outliving  him,  and 
was  limited  to  such  provision  as  he  might  make  for  her  by  his 
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will."  And  before  us  the  appellant,  while  contending  that  the 
testator  made  no  express  promise  to  pay  them,  adopts  the 
language  of  the  referee  and  declares  that  "  his  promise  was 
contingent  on  plaintiffs  outliving  him,"  adding,  "  his  words 
may  have  held  out  a  hope  of  repayment,  but  there  was 
no  promise."  If  it  rested  there  it  would  be  difficult  for  a  court 
to  hesitate  in  pronouncing  against  such  designed  evasion 
of  obligation.  There  was  in  any  aspect  a  precise  representation 
of  an  intention  on  the  part  of  the  testator  at  a  future  time,  and 
in  a  specified  manner,  to  assume  the  burden  of  expense  for 
those  things  he  solicited  his  child's  relatives  to  perform.  By 
that  avowed  intention  they  were  induced  to  act.  It  is  imma^ 
terial  that  no  promise  in  response  thereto  was  made  by  them. 
Their  conduct  was  a  sufficient  acceptance  of  his  proposition 
and  famished  the  consideration  for  his  undertaking.  It  was 
indeed  contingent.  It  consisted  in  the  doing  of  acts  by  the 
promisees,  which,  it  is  true,  they  need  not  have  done  unless 
they  chose,  but  being  done  at  the  instigation  of  the  testator, 
completed  the  contract  and  made  the  promise  binding.  {Coles  v. 
PUJdngUm,  L.  R.,  19  Eq.  Cas.  178 ;  Booth  v.  C.  Rolling  Mill 
Co.y  74  N.T.  15.)  In  a  book  of  considerable  antiquity,  but  still 
of  authority  (Doctorand  Student,  dialogue  2,  chap.  24),  after 
speaking  of  naked  promises  upon  which  no  action  would  lie, 
the  learned  author  says :  "  If  he,  to  whom  the  promise  is  made, 
have  a  charge  by  reason  of  the  promise,  which  he  hath  also  per- 
formed, then  in  that  case  he  shall  have  an  action  for  that  thing 
that  .was  promised,  thougli  he  that  made  the  promise  have  no 
worldly  profit  by  it."  And  among  other  illustrations  it  is  said, 
''  if  a  man  say  to  another,  marry  my  daughter  and  I  will  give 
thee  twenty  pounds;  upon  this  promise  an  action  lieth  if  he 
marry  his  daughter."  And  in  this  case,  the  author  says,  "  he 
cannot  discharge  the  promise,  though  he  tliought  not  to 
be  bound  thereby  ;  for  it  is  a  good  contract,  and  he  may  have 
quid  pro  quo^  that  is  to  say,  the  preferment  of  his  daughter  for 
his  money."  And  so  here  the  testator  is  bound,  although  he  in- 
tended only  to  prevaricate. 

The  books  are  full  of  cases  where  such  contracts  are  sup- 
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ported.  Among  modern  ones  are  L^Amoreux  v.  Gould,  (7 
N.  T.  349),  and  Marie  v.  Oarrison  (83  id.  14).  In  the  first  it 
was  held  tliat  where  in  consideration  that  A.  would  pay  certain 
notes  upon  which  he  was  an  indorser,  but  not  then  chai'ged  as 
such,  or  under  any  obligation  to  pay  the  same,  B,  agrees  to  pay 
him  a  certain  sum  of  money ;  if  A.  does  pay  the  notes  he  fur- 
nishes a  consideration  for  the  agreement,  and  may  enforce  it 
against  B.  It  is  obvious  that  at  the  time  the  agreement  was 
entered  into  there  was  no  mutuality  in  the  contract,  because  A. 
came  under  no  obligation  to  pay;  but  when  he  did  pay, 
the  consideration  was  supplied  and  the  promise  attached.  So 
in  a  case  where  an  order  for  goods  is  given,  it  is  said  to  be  in 
effect  an  offer  to  purchase  and  the  sale  to  be  complete  when 
they  are  furnished,  and  when  one  offers  to  supply  goods  for 
another  at.  a  certain  price,  he  is  bound  by  an  order  given  in  ac- 
cordance with  the  tender.  Upon  the  same  principle  a  reward 
may  be  legally  claimed  by  one  complying  with  the  conditions 
on  which  it  is  offered,  although  the  promisor  could  sue  no  one 
for  not  doing  the  thing  called  for  {Jones  v.  Phcenix  Bcmk,  8 
N.T.  226 ;  Fierson  v.  Morch,  82  id.  503).  And  it  makes  no 
difference  that  the  promise  is  to  make  compensation  by  will. 
At  the  death  of  the  testator  the  consideration  had  been  fully 
performed,  and  the  promise  attached.  Its  enforcement  there- 
fore may  stand  upon  the  principle  that  where  one  person  as- 
sumes a  charge,  or  alters  his  position,  or  does  any  act  by  reason 
of  a  promise  or  representation  made  by  another,  the  person 
maldng  the  promise  or  representation  cannot  withdraw  from 
it,  but  is  bound  by  it,  although  he  did  not  intend  to  be.  More- 
over in  the  case  before  us  the  testator  did  have  a  full  quidpro 
quo.  What  he  desired  was  that  his  daughter  should  be  well 
cared  for  and  educated.  He  wanted  also  that  this  should  be 
done  by  his  daughter's  relatives,  and  to  stimulate  them  to  do 
that  which  they  were  in  no  sense  bound  to  do,  he  represented  or 
promised  that  provision  should  be  made  for  her  by  will.  It  was 
as  if  he  had  said,  "  Take  good  care  of  her,  clothe  and  feed  her  and 
educate  her  during  my  lifetime,  and  at  my  death  she  shall  have 
from  my  estate  a  sum  at  least  equal  to  the  cost  of  all  you  do  and 
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expend  for  her."  He  had  his  wish.  They  performed  with  his 
sanction  the  acts  which  he  desired.  He  has  not  done  the  thing 
he  promised  to  do  in  retnm,  and  as  his  death  limited  the  time 
for  his  performance,  his  omission  and  the  happening  of  that 
event  constitute  a  breach  and  complete  a  cause  of  action  which 
the  law  will  enforce  against  his  estate.  {Jacobson  v,  Executors  of 
Le  Orange^  3  Johns.  199  ;  Patterson  v.  PaMerson^  13  id.  379.) 

If  I  am  right  in  these  conclusions  there  is  before  us  a  valid 
contract  made  between  the  testator  and  the  several  persons 
named,  for  the  benefit  of  the  plaintiff.  The  only  remaining  ques- 
tion is  one  of  parties — who  should  bring  the  action  for  its  en- 
forcement. As  she  had  the  sole  beneficial  interest  in  the  con- 
tract, it  was,  we  think,  properly  brought  in  her  name.  This 
would  seem  plain  enough  upon  principle,  but  it  is  also  well  estab- 
lished by  authority.  In  Button  and  Wife  v.  Poole  (2  Levinzs, 
210),  decided  in  the  time  of  Charles  11,  a  son  promised  his 
father,  upon  a  consideration  moving  from  him,  to  pay  his 
daughter  one  thousand  pounds.  Upon  default  the  daughter 
sued.  After  verdict  for  the  plaintiff  it  was  argued  in  arrest  of 
judgment  that  the  action  should  have  been  by  the  father,  not  the 
daughter,  for  the  promise  it  was  said  was  made  to  the  father, 
and  the  daughter  was  neither  privy*  nor  interested  in  the  con- 
sideration, nothing  being  due  to  her.  The  court  seemed  to 
hesitate,  but  after  more  than  one  hearing  and  citation  by 
counsel  of  cases  fro  and  con^  it  was  held  in  favor  of  the  plaint- 
iff, the  chief  justice  saying  that  there  was  such  apparent 
consideration  of  affection  from  the  father  to  his  children,  for 
whom  nature  obliges  him  to  provide,  that  the  consideration 
and  promise  to  the  father  may  well  extend  to  the  children,  and 
the  judgment  then  given  was,  on  error  brought,  affirmed  in 
the  Exchequer  Chamber. 

A  century  later  Lord  Mansfield^  in  Martin  v.  Hind  (Cow- 
per  437-M3),  referring  to  DuUon  v.  PooU  {supra)  said,  "  It 
was  matter  of  surprise  how  a  doubt  could  have  arisen  in  that 
case." 

A  few  years  after  (1806)  a  similar  question  came  before  the 
Supreme  Court  of  this  State,  in  SchemerJkom  v.  Vander- 
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heyden  (1  Johns.  139),  where  the  facts  were  that  in  consideration 
of  one  J.  0.,  the  father  of  the  plaintiflE's  wife,  assigning  to  the 
defendant  certain  personal  property,  the  latter  promised  to 
purchajse  for  the  daughter  a  cherry  desk.  He  failed  to  do  so, 
and  for  that  breach  the  action  was  brought  by  the  husband  of 
the  daughter,  he  suing  in  her  right.  It  was  objected  that  no 
action  could  be  maintained  by  the  plaintiff  on  the  promise 
made  to  J.  C. ;  but  the  court  held  otherwise,  saying,  "  where 
one  person  makes  a  promise  to  another  for  the  benefit  of  a 
third  person,  that  third  person  may  maintain  an  action  on  such 
promise,'*  citing  Dutton  v.  PooU  (piprd)^  and  saying  the  same 
principle  has  since  that  time  been  repeatedly  sanctioned  by  the 
decisions  of  the  English  courts. 

A  different  rule  is  said  to  prevail  in  those  tribunals  at  the 
present  time  (per  Wtghtman,  J.,  in  Tweddle  v.  Aikmaon,  1  Best 
&  Smith,  Q.  B.  393;  101  Eng.  Com.  Law  E.  393),  and  there 
even  in  equity  the  doctrine  of  the  earlier  cases  may  be  considered 
as  unsettled.  (Pollock's  Principles  of  Contract,  196.)  But  in 
this  State  it  has,  I  believe,  been  uniformly  adhered  to.  In 
1817  it  seems  to  have  been  approved  by  Chancellor  Kent. 
{Cumberland  v.  Godrington^  3  Johns.  Ch.  254)  The  question 
came  directly  before  him  in  1823,  and  it  was  answered  in  the 
same  way  upon  the  principle  asserted  in  DuUon  v.  PooU^ 
(supra),  and  the  learned  chancellor  held  that  where  a  father 
conveyed  land  to  his  son  on  his  covenanting  to  pay  an  annuity 
to  his  mother  during  her  widov^hood,  she  might  maintain  an 
action  on  the  covenant  so  made  for  her  benefit  (Shepard  v. 
Shepard,  7  J.  Ch.  56),  and  in  1845  his  successor  says  it  has 
been  the  settled  law  from  the  time  of  the  decision  of  the  case  of 
DiUton  V.  Pools  {8upra)j  down  to  the  then  present  time,  that  a 
party  for  whose  benefit  a  promise  is  made  may  sue  in  assumpsit 
upon  such  promise,  although  the  consideration  for  such  promise 
was  a  consideration  between  the  promisor  and  a  third  person. 

Such  also  was  the  conclusion  of  the  late  Supreme  Court  of 
this  State  after  a  full  examination  of  the  authorities  in  Barker 
V.  Bucklin  (2  Denio,  45).  Also  by  the  present  Supreme  Court 
in  1859  in  Judeon  v.  Graj/y  affirmed  by  this  court  (17  How, 
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Pr.  289).  In  Burr  v.  Beers  (24  N.  T.  178),  the  judgment 
was  in  terms  supported  upon  as  was  said,  "  the  broad  principle 
that  if  one  person  make  a  promise  to  another  for  the  benefit 
of  a  third  person,  that  third  person  may  maintain  an  action  on 
the  promise,"  and  Dbnio,  J.,  after  a  review  of  the  authorities, 
said  "  We  must  regard  the  point  as  definitely  settled  so  far  as 
the  courts  of  this  State  are  concerned."  It  seems  unnecessary 
to  follow  the  line  of  authorities  further.  The  plaint ifiE  is 
within  the  rule.  The  contract  upon  which  she  sues  was  made 
for  her  benefit  as  its  object.  It  is  the  doctrine  of  the  first  and 
last  case  that  she  may  enforce  it.  This  conclusion  is  also  in 
harmony  with  the  general  current  of  authority.  In  the 
Supreme  Court  of  the  United  States  Hendrick  v.  Lindsay^ 
(93  U.  S.  Eep.  [3  Otto]  143),  it  is  said,  "The  right  of  a  party 
to  maintain  assumpsit  on  a  promise  not  under  seal,  made  to 
another  for  his  benefit,  although  much  controverted,  is  now  the 
prevailing  rule  in  this  country."  This  conclusion  makes  it 
unnecessary  to  consider  the  ground  on  which  the  court  below 
held  that  a  partial  recovery  could  be  had  in  this  case. 

It  may  be  conceded  that  if  the  plaintiff  had  not  outlived  the 
testator,  no  action  at  all  would  lie,  for  that  she  should,  of  the 
two,  be  the  longest  liver  was  one  of  the  conditions  upon  which 
his  promise  was  made.  He  died  first.  The  condition  then 
was  fulfilled.  The  plaintiff  is,  therefore,  entitled  to  recover 
of  the  defendants  the  amount  found  by  the  referee  to  have 
been  paid,  laid  out  and  expended  for  her  by  her  relatives,  as 
above  stated,  together  with  interest  from  the  death  of  the 
testator. 

The  order  of  the  General  Term  should,  therefore,  be  aflSrmed, 
and  judgment  absolute  ordered  for  the  plaintiff,  with  costs. 

All  concur,  except  Andrews,  J.,  who  dissents. 

Order  aflSrmed  and  judgment  accordingly. 
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KoBEBT  A.  Snydbb  et  al.,  as  Executors,  etc.,  BespondeDts,  t;. 
The  Atlantic  Mutual  Insurance  Company,  Appellant. 

Deviation  from  the  course  or  employment  of  an  insured  vessel  aa  described 
in  the  policy,  unless  oompelled  by  necessity,  at  any  time  after  tbe  liabil- 
ity under  the  policy  attaches,  oonstitates  a  defense  to  an  action  thereon, 
however  slight  or  harmless  the  deviation  may  appear  to  be. 

It  is  immaterial  whether  Boch  deviation  occurs  during  the  time  the  veosel 
is  in  port  waiting  for  the  voyage  to  commence  or  takes  place  thereafter, 
if  the  policy  covers  the  period  of  waiting  by  the  use  therein  of  the  words 
*'  at  and  from." 

A  voyage  risk  "at  and  from"  a  given  port  attaches  at  the  time  of  the  com- 
mencement of  preparations  for  the  voyage . 

On  .Tune  18, 1879,  defendant  issued  a  policy  of  marine  insurance  upon  a  steam 
tug  then  lying  at  St.  Georges  in  the  Bermudas,  "at  and  from  Bermuda 
to  New  York,"  to  sail  during  July.  Preparations  for  the  voyage  com- 
menced June  90,  and  continued  until  the  tug  finally  took  her  departure. 
On  July  2,  she  left  her  berth  at  St.  Georges  and  steamed  to  Hamil- 
ton,  a  port  distant  about  twenty  miles,  where  she  took  a  schooner  in  tow, 
which  she  brought  to  St.  Georges  and  from  there  towed  out  to  sea  a 
distance  of  about  five  miles,  and  then  returned  to  her  berth.  On  July  3, 
after  receiving  her  clearance  papers  from  St.  Georges  to  New  York,  the 
tug  towed  another  schooner  to  sea,  then  proceeded  to  Hamilton,  from 
which  port,  after  taking  on  coal  and  a  life-boat,  she  started  July  4,  for 
New  York,  and  was  lost  en  route.  In  an  action  upon  the  policy,  held  that 
the  trips  so  performed  in  towing  the  schooners  were  such  deviations  as 
forfeited  the  insurance. 

(Argued  February  5, 1884  ;  decided  February  26, 1884.) 

Appeal  from  judgment,  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  February  2,  1883,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  upon  a  policy  of  marine  insurance. 

The  material  facts  are  stated  in  the  opinion. 

Samud  Hand^  Treadwell  Cleveland  and  Calvin  Frost  for 
appellant.  In  the  absence  of  proof  to  the  contrary  the  policy 
was  presumptively  binding  and  effectual  from  its  date.  -  (1 
Phillips  on  Ins.,  §  127.)    The  fair  and  reasonable  construction 
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of  a  policy  like  the  one  in  suit  is  to  extend  it  so  as  to  cover 
the  time  during  which  preparations  were  being  made  for  the 
voj^age.  {Taylor  v.  SmaU.  3  Mass.  847 ;  Forbes  v.  Wilson^ 
Park,  on  Ins.  [7th ed.]  344;  2  Pars,  on  Ins.  48 ;  Phillips  on  Ins., 
§§932^935;  Marshall  on  Ins.  [5th  ed.]  206;  Arnold  on  Ins.  [5th 
ed.]  401 ;  Seantxin  v,  Loring^  1  Mason,  127,  140  ;  KemUe  v. 
Bourne,  1  Cai,  75  ;  Fernandez  v.  Gt.  W.  Itu.  Co.,  48  N.  Y.  571 ; 
Smith  V.  Steinhacky  2  Cai.  Cas.  158 ;  Chiity  v.  Selwyn,  2  Atk. 
359  ;  Uaughton  v.  Empire  Marine  Ins.  Co.,  1  Exq.  Cas.  206 ; 
Patrick  v.  Ludlcno,  3  Johns  Cas.  14 ;  1  Arnold  on  Ins.  26.) 
Immediately  after  the  policy  attached  the  insurance  was  a  con- 
tinuous one.  {Fernandez  v.  Gt.  W.  Ins.  Co.,  48  N.  T.  571,  575.) 
Even  assuming  that  the  phrase  **  at  Bermuda  "  protected  the 
tog  while  moving  from  one  port  to  another  in  Bermuda  with 
reference  to  her  voyage  before  she  cleared  for  New  York,  it  cer- 
tainly did  not  after  she  had  once  cleared  for  New  York,  nor  in 
undertaking  independent  ventures,  towing  vessels  to  sea,  or  to 
Hamilton  from  St.  Georges.  {Ndson  v.  Ins.  Co.,  71  N.  Y. 
454 ;  Solhy  v.  Whitmore,  5  B.  &  A.  45.)  Cases  where  under 
an  insurance  on  a  vessel,  at  and  from  an  island  at  which  there 
are  different  ports,  it  is  held  she  may  proceed  from  port 
to  port  without  violating  the  terms  of  the  policy,  were  all 
of  them  cases  in  which  such  going  from  port  to  port  was 
for  the  purpose  of  receiving  her  cargo,  and  the  decisions 
ase  placed  on  the  ground  that  it  was  the  implied  understand- 
ing of  the  parties  that  the  cargo  should  be  collected  from 
diflFerent  parts  of  the  island.  (  Ware  v.  MlUer,  4  B.  &  C.  538 ; 
Camden  v.  Crowley,  1  Wm.  Black,  417 ;  Cruikshank  v.  Jan- 
sen,  2  Taunt.  301.)  It  was  a  deviation  for  the  vessel  to  have 
remained  at  Mangrove  bay  all  the  rest  of  the  afternoon  of 
July  4,  and  all  that  night,  after  her  return  there.  The  delay 
avoided  the  policy.  {Fernandez  v.  Gt  W.  Ins.  Co.,  583 ; 
KetteU  V.  Wiggin,  13  Mass.  71.)  This  vessel,  having  encoun- 
tered no  extraordinary  perils  of  the  sea,  and  having  sunk  in 
fine  weather,  the  conclusive  presumption  is  that  she  was  un- 
sea worthy  at  the  time  she  started  on  her  voyage,  and  at  the 
time  she  left  Mangrove  bay  on  July  5,  1879,  and  the  com- 
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plaint  should  have  been  dismissed  on  this- ground.  (  WdUh  v. 
Ins.  Co.,  32  N.  Y.  437;  ToIcoUy.  Ins.  Co.,  2  Johns.  123; 
FreacoU  v.  Ins.  Co.,  1  Whart.  401 ;  Warren  v.  Ins.  Co.,  2 
Johns.  Cas.  231 ;  Copdand  v.  N.  E.  Ins.  Co.,  2  Mete.  437, 
438 ;  Paddock  v.  Ins.  Co.,  11  Pick.  227,  237 ;  2  Arnold  on 
Ins.  [Perkins'  ed.]  371  ;  Phillips  on  Ins.,  §  697 ;  Pickup  v. 
Thames  Ins.  Co,,  L.  R.,  3  Q.  B.  Div.  594 ;  Watson  v.  Clark, 
1  Dow.,  par.  344 ;  Paddock  v.  Franklin  v.  /tw.  Co.,  11  Pick. 
237 ;  Wright  v.  Orient  Mut.  Ins.  Co.,  6  Bosw.  269 ;  Patrick  v. 
HalZet,  1  Johns.  241 ;  3  Johns  Cas.  76 ;  BameweU  v.  Church, 
1  Cai.  217,  230.)  It  was  the  duty  of  those  in  charge  of  the 
tug,  not  only  to  ascertain  that  she  was  seaworthy  at  the  com- 
mencement of  the  voyage,  but  to  see  that  she  remained  so 
during  the  voyage.  {Paddock  v.  Franklin  Ins.  Co.,  11  Pick. 
227 ;  1  Pars,  on  Mar.  Ins.  380,  381 ;  Phillips  on  Ins.,  §§  730, 
731,  732.) 

Henry  Heaih  for  respondents.  The  question  of  seaworthi- 
ness is  one  of  fact.  {KniU  v.  Hooper,  26  L.  J.,  Ex.  Ch.  377 ; 
Sherwood  v.  Buggies,  2  Saudf .  55.)  If  the  facts  proved  in  the 
case  can  be  held  to  raise  a  question  of  law  on  this  point,  they 
invoke  no  presumption  which  can  overturn  the  verdict  of  the 
jury.  {Walsk  v.  Washington  Ins.  Co.,  32N.  Y.  427;  Suethm 
V.  Memphis  Ins.  Co.,  3  La.  Ann.  474 ;  Anderson  v.  Morice, 
L.  R.,  10  C.  P.  58.)  If  the  tug  was  seaworthy  at  the  time  of 
sailing  from  the  port  of  Hamilton,  and  subsequently  became  nn- 
6ea\^orthy,  as  the  refiult  of  her  striking  after  leaving  Mangrove 
bay,  the  continuance  of  the  voyage  the  next  morning  from 
Mangrove  bay,  devolved  no  liability  upon  the  owner,  unless  it 
is  shown  that  the  master  had  knowledge  or  reason  to  believe 
that  the  vessel  had  received  damage  which  rendered  her  unsea- 
worthy.  {Starhuck  v.  iT.  F.  Marine  Ins.  Co.,  19  Pick.  198; 
1  Arnold  on  Ins.  662  ;  2  id.  767 ;  1  Phillips  on  Ins.  [6th  ed.] 
403.)  The  beginning  of  a  voyage  depends  upon  the  intention 
of  the  parties  in  charge.  This  intention  is  to  be  gathered  from 
all  the  facts  and  circumstances  presented,  and  from  the  acts  of 
the  parties.     It  is,  therefore,  a  question  of  fact  for  the  jury,  and 
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was  in  tliis  case  properly  submitted  for  their  decision.  {Dennis 
V.  LudloWy  2  Oai.  111.)  Taking  out  clearance  papers  from  the 
custom-house  at  St.  Georges  was  for  convenience,  the  tug's 
papers  being  on  file  there,  and  did  not  necessarily  involve  the 
Immediate  cessation  of  her  business,  nor  mark  the  beginning 
of  her  voyage,  nor  had  it  any  relation  to  the  policy  of  insur- 
ance. {JSaimeweU  v.  Churchy  1  Cai.  217 ;  Dennies.  LvdloWy 
2  id.  Ill ;  Risdale  v.  Newnham^  3  M.  &  S.  455.)  Where  a 
pilot  is  taken  on  board  for  the  purpose  of  navigating  a  vessel 
within  his  pilot  grounds,  it  is  entirely  within  his  province  to 
determine  what  is  to  be  done  with  her  at  the  time  he  takes 
charge,  whether  she  should  proceed  or  not,  and  whether  she 
should  take  one  course  or  another  ;  and,  in  case  of  loss  or  dam- 
age resulting  therefrom,  the  underwriters  are  not  relieved  ex- 
cept in  cases  of  gross  negligence  or  fraud.  {The  SochlibOj  Engi 
L.  &  Eq.  651 ;  Pollok  v.  Mc Alpine,  7  Moore's  P.  C.  427 ; 
The  Agricola,  2  Wm.  Rob.  10  ;  The  Guy  Mannering^  46  L. 
T.  [N.  S.]  905.)  The  proximate  cause  of  the  loss  was  a  peril 
insured  against.  Assuming  that  the  remote  cause  was  the 
negligence  of  the  master,  pilot  or  crew,  this  would  not  relieve 
the  insurers  unless  it  was  gross  or  fraudulent.  {Share  v.  Bent- 
aJl,  7  B.  &  C.  798;  Waters  v.  Mereh.  L.  Ins.  Co.,  11 
Peters,  213 ;  Mathews  v.  Howard  Ins.  Co.,  11  N.  T.  9.) 
Where  the  loss  happens  from  one  of  the  perils  mentioned  in 
the  policy,  the  courts  do  not  look  further  to  ascertain  what  oc- 
casioned the  happening  of  that  cause  or  loss.  ( Walker  v. 
Maitland,  5  B.  &  A.  171 ;  St.  Louis  Ins.  Co.  v.  GUbsgow,  8 
Mo.  713 ;  Copdand  v.  If.  E.  M.  Ins.  Co.y  2  Mete.  432  ;  Fire- 
man's Ins.  Co.  V.  Powell,  2  B.  M.  [Ky.]  311 ;  Sturm  v.  At. 
M.  Ins.  Co.,  63  N.  T.  77;  Williams  v.  Sufolk  Ins.  Co.,  13 
Pet.  415  ;  A'i\derson  v.  Pacific  Ins.  Co.,  L.  K.,  7  C.  P.  65 ; 
Champlin  v.  P.  P.  Ass.  Co.,'Q  Lans.  71;  Dixon  y.  Sad- 
ler, 5  M.  &  W.  405  ;  Redman  v.  Wilson,  14  id.  476 ;  Keder 
V.  Fireman's  Ins.  Co.,  3  Hill,  250 ;  Am.  Ins.  Co.  v.  Pry  an, 
26  Wend.  563.)  It  is  always  competent  for  a  person  charged 
with  fraud  to  deny  intent.     The  weight  to  be  given  such  evi- 
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dence  is  a  question  for  the  jury.     {Starin  v.  KeUy^  88  N.  Y. 
418.) 

EuGEB,  Ch.  J.  On  June  13,  1879,  the  defendant  executed 
and  delivered  a  marine  policy  of  insurance,  for  account  of 
whom  it  might  concern,  upon  the  steam  tug  "  C.  F.  Acker- 
man,"  belonging  to  the  plaintiffs  testator,  "lost  or  not  lost, 
at  and  from  Bermuda  to  New  York,"  to  sail  during  the  month 
of  July.  The  policy  also  contained  the  following  clause: 
"Beginning  the  adventure  upon  the  said  vessel,  tackle,  ap- 
parel, etc.,  at  and  from  as  aforesaid,  and  bo  shall  continue  and 
etidure  until  the  said  vessel  be  safely  arrived  at  as  aforesaid, 
etc.,  and  until  she  lie  moored  twenty  and  four  hours  in  good 
safety.  And  it  shall  and  may  be  lawful  for  the  said  vessel  in 
.her  voyage  to  proceed  and  sail  to,  touch  and  stay  at  any  ports 
or  places,  if  thereunto  obliged  by  stress  of  weather  or  other 
unavoidable  accident,  without  prejudice  to  this  insurance." 
At  the  time  of  the  insurance,  the  tug  was  lying  at  St. 
Georges,  in  the  Bermudas,  and  sailing  thence  on  July  4, 
became  water-logged,  in  consequence  of  a  leak,  the  location  of 
which  was  undiscovered,  and  sank  in  the  open  sea,  about  nine 
o'clock,  p.  M.,  of  tlie  next  day.  She  was  then  about  seventy 
miles  from  the  island,  and  was  upon  her  voyage  to  New  Y'ork. 
The  captain  and  crew  escaped  in  the  life  boat  attached  to  the 
tug,  and  returned  in  safety  to  the  island. 

Several  defenses  to  this  action,  brought  by  the  owners  upon 
the  policy,  were  pleaded,  and  among  them  were  the  alleged 
unseaworthiness  of  the  tug,  collusion  by  the  plaintiffs  testator 
in  causing  the  loss  in  question,  and  a  deviation  from  her  course 
by  the  tug,  after  the  voyage  policy  had  attached. 

We  are  of  opinion  that  the  questions  arising  upon  the  first 
two  grounds  stated  were  properly  disposed  of  at  the  trial  by 
leaving  them  to  the  jury  upon  the  evidence  as  questions 
of  fact,  and  that  the  conclusions  arrived  at  by  them  are 
not  subject  to  review  here. 

The  serious  question  in  the  case  arises  upon  the  defense  of 
deviation.  The  terms  used  in  the  policy  by  which  the  tug 
was  insured,  "  lost  or  not  lost  at  and  from  Bermuda,"  would, 
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in  the  absence  of  any  qualifying  language,  indicate  an  inten- 
tion to  have  the  insurance  attach  immediately  upon  the 
subject  thereof  at  the  place  of  its  location.  (Phillips  on  In- 
surance, §§  925,  932,  933.)  No  provision  is  made  in  the 
policy  for  the  employment  of  the  tug  while  remaining  at  Ber- 
muda, and  it  is  obvious  if  it  attached  at  the  time  of  its  date 
any  employment  requiring  the  movement  of  the  tug  from  the 
port  where  it  was  then  lying,  except  for  the  voyage  mentioned 
in  the  policy,  would  create  a  fatal  deviation. 

It  is,  however,  unnecessary  in  this  opinion  to  inquire  into 
the  force  or  signilicance  of  the  words  referred  to  as  affecting 
the  rights  of  the  respective  parties  to  the  policy  previous  to 
the  time  when  the  voyage  policy  attached,  inasmuch  as  it  was 
substantially  conceded  by  the  parties  on  the  argument  that  the 
question  of  deviation  depended  mainly  upon  the  time  when 
the  voyage  risk  commenced  under  the  policy.  If  such  a 
liability  was  incurred  under  this  policy  as  is  known  and 
described  by  its  terms  as  a  **  port  risk,"  it  certainly  terminated 
when  the  voyage  risk  commenced,  and  affects  the  question 
under  discussion  only  as  it  may  aid  in  determining  when  tJie 
latter  risk  actually  commenced. 

A  deviation  from  the  described  course  or  employment  of  an 
insured  vessel,  unless  compelled  by  necessity  at  any  time  after 
the  liability  under  the  policy  attaches,  constitutes  a  defense  to 
an  action  thereon  for  a  subsequent  loss,  however  slight  or 
harmless  the  deviation  may  appear  to  be.  (3  Kent's  Com. 
312 ;  Stevens  v.  Com.  MuL  Ins.  Co.^  26  N.  Y.  402 ;  Fer-namdez  v. 
Gt.  West.  Ins.  Co.,  48  id.  572 ;  8  Am.  Rep.  571.)  Neither  is 
it  material  whether  such  deviation  occurs  during  the  time 
while  the  vessel  is  in  port  waiting  for  the  voyage  to  commence 
or  takes  place  thereafter,  provided  the  policy  covers'  the 
period  of  waiting  by  the  use  therein  of  the  terms,  "  at  and 
from  "  the  port  specified.    (^Fernandez  Case^  sup?*a.) 

Th6  time  when  a  liability  under  a  policy  of  insurance  upon 

freight  attaches  to  the  subject  of  insurance  under  the  language 

"  at  and  from  "  a  certain  port,  is  well  settled  to  be,  from  the 

time  it  is  placed  on  the  vessel,  in  preparation  for  the  voyage 
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contemplated.  {Mdlish  v.  AUnuttj  2  Maule  &  S.  106 ;  Smith 
V.  M(Ailej  etc.y  Ins.  Co.y  80  Ala.  [N.  S.]  167 ;  Mobile,  etc.,  Ins. 
Co.  V.  McMiUcm,  31  id.  711 ;  Patrick  v.  LudloWy  3  Johns. 
Cm.  14.) 

In  the  case  of  an  insurance  upon  a  vessel  lying  in  port,  for 
a  voyage  risk,  described  as  being  "  at  and  from  "  a  given  port, 
it  is  quite  uniformly  held  that  the  policy  attaches  at  the  time 
of  the  commencement  of  the  preparations  for  the  voyage. 
{Taylor  v.  Lowell^  3  Mass.  347;  Kernble  v.  Bowne,  1  Cai. 
75 ;  Grant  v.  King,  4  Esp.  174 ;  Seamans  v.  Loring,  I  Mason 
C.  C.  Rep.  128;  Phillips  on  Ins.,  §  935.)  When  a  vessel  is 
insured  for  a  voyage  as,  "  at  and  from "  a  certain  place,  and 
the  ship  is  not  then  in  port,  the  policy  commences  to  run  from 
the  time  it  safely  arrives  at  the  specified  port,  and  continues 
during  its  stay  while  preparing  for  the  voyage  insured  against. 
{Bell  V  Bell,  2  Camp.  476 ;  Patrick  v.  Ludlow,  3  Johns. 
Cas.  10.)  No  force  or  meaning  can  be  given  to  the  words 
"  at  a  port,"  as  used  in  such  a.  policy,  which  does  not  cover  a 
certain  period  of  time  anterior  to  the  actual-  sailing  of  the 
vessel  upon  her  voyage. 

The  question  to  be  determined  in  this  case  is,  what  the 
period  of  time  is,  as  indicated  by  the  language  used  in  the 
policy,  during  which  the  property  insured  is  under  the  protec- 
tion of  the  insurance.  Assuming,  as  we  must,  that  it  covers 
some  time  prior  to  the  departure  of  the  vessel  from  port,  we 
can  ascribe  no  other  intention  to  the  parties,  than  that  it  should 
cover  the  time  spent  in  performing  that  which  was  the  neces- 
sary incident  of  the  main  object  of  the  contract.  In  the  case 
of  Femamdez  v.  Great  Western  Ins.  Co.,  supra,  it  was 
held  that  a  policy  of  insurance,  dated  on  the  18th  day  of  March, 
1863,  upon  a  vessel  then  in  port  for  a  voyage,  "  at  and  from 
New  York  to  Havanna  "  to  sail  in  a  few  days,  attached  at  the 
date  of  the  policy  and  that  a  trial  trip  made  by  the  vessel,  on 
the  6th  of  April  thereafter,  a  distance  of  sixteen  miles,  to 
Elizabethport,  where  she  took  in  coal,  and  then  returned  to 
New  York,  was  a  fatal  deviation,  and  barred  a  recovery  for  a 
loss  subsequently  occurring. 

The  authorities  upon  the  question  of  the  deviation  by  a  vessel 
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from  an  insured  voyage  are  very  numerous,  and  seem  uni- 
formly to  hold  the  insured  to  the  strictest  pursuit  of  the  pre- 
cise course  indicated  in  the  policy  for  the  voyage. 

If  the  insurance  covers  the  period  of  the  vessel's  stay  in 
port,  she  has  no  right  during  that  period  to  engage  in  any 
business,  except  the  making  of  preparation  for  her  voyage, 
and  when  those  preparations  .are  completed,  to  sail  without 
delay  by  the  ordinary  and  usual  course  for  the  port  of  destina- 
tion, {lieade  v.  Com:  Ins.  Co.,  3  Johns.  352.)  In  Brotwi  v. 
Tayleur  (4  Ad.  and  Ellis,  241;  S.  (7.,  31  Eng.  0.  L.  Eep.  61), 
the  "  Penrith"  was  insured  "  at  and  from  her  port  of  loading 
in  North  America  to  Liverpool."  The  vessel  took  a  part  of 
her  cargo  at  Cocagne,  and  then  went  to  Bnktonche,  a  village 
distant  from  Cocagne,  about  five  miles,  situated  on  the  waters 
of  the  same  bay  with  Cocagne,  to  complete  her  cargo. 
Not  finding  a  cargo  there,  she  returned  to  Cocagne,  and  after 
finishing  her  loading,  saileid  from*  thence  for  England,  and  was 
lost.  It  was  held  that  the  trip  to  Bucktouche  constituted  a 
deviation,  which  avoided  the  policy. 

This  case  has  been  frequently  referred  to  as  authority  in 
subsequent  cases,  and  seems  to  be  quite  applicable  to  the  one 
in  hand.  Vos  and  Zightboume  v.  Robinson  (9  Johns.  192) 
is  also  very  much  in  point.  The  insurance  was  "  at  and  from 
Port  Plata,  St.  Domingo,  to  New  York."  Cargoes  are  never 
taken  on  board  at  La  Plata,  but  it  was  the  custom  of  trade  to 
pick  up  a  cargo  on  the  coast  near  that  port,  in  the  district  of 
La  Plata.  While  attempting  to  gather  a  cargo  within  that 
district,  the  vessel  was  lost,  owing  to  the  violence  of  the  winds 
which  drove  her  upbn  the  rocks.  This  was  held  a  deviation 
which  forfeited  the  policy.  In  KettelZ  v.  Wiggin  (13  Mass.  68), 
the  vessel  was  insured  "  from  Boston  to  Gibraltar,  and  from 
thence  to  her  port  of  discharge  in  the  United  States,  with 
liberty  to  proceed  to  St.  Ubes  on  the  Cape  de  Verd  islands  for 
salt."  The  vessel  arrived  at  the  Cape  de  Yerd  islands,  and 
while  waiting  for  a  cargo,  was  induced  by  the  governor  of  the 
islands,  upon  a  promise  to  load  her  earlier  than  she  could 
otherwise  get  a  cargo,  to  go  to  St.  Jago  and  Fuego,  two  other 
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of  tlie  Cape  de  Verd  islands,  to  bring  a  cargo  of  provisions  to 
Isle  of  Maj.  The  captain  of  the  vessel  consented  to  do  so,  and 
was  thereby  enabled  to  obtain  her  cargo  of  salt  several  weeks 
earlier  than  could  otherwise  be  done.  The  vessel  was  atter- 
ward  lost  by  the  perils  insured  against;  and  it  was  held  that 
the  trip  to  St.  Jago  was  a  deviation  whidi  forfeited  the  policy. 
A  similar  application  of  the  principle  was  made  in  Stevens  v. 
Commercial  Mut.  Ins.  Co.  (26  "N.  Y.  397). 

An  examination  of  the  facts  of  this  case  shows  that  it  is 
dearly  within  the  principles  laid  down  with  great  uniformity 
not  only  by  elementary  writers,  but  also  in  the  reported  cases 
above  cited.  The  undisputed  evidence  in  the  case  shows,  that 
active  preparation  for  the  voyage  in  question  commenced  at 
the  Port  of  St.  Georges,  on  June  30,  1879,  and  continued 
until  the  vessel  took  her  departure.  On  that  day  a  captain, 
specially  hired  for  the  voyage,  went  on  board.  The  keeping 
of  the  log  was  then  commenced  by  him,  and  was  continued 
daily  from  that  time  until  the  occurrence  of  the  loss.  Carpenters 
were  then  at  work  on  the  tug,  fitting  her  for  the  ocean  voyage. 
These  preparations  continued  ou  July  1 ;  on  July  2  the  crew 
were  shipped,  and  the  captain  entered  in  the  log  the  fact  of  his 
taking  charge  of  the  vessel.  He  was  on  that  day  paid  the 
agreed  price  for  his  services,  for  tlie  voyage,  by  the  plaintiffs 
agent.  On  July  3  the  preparations  for  the  voyage  were  con- 
tinued ;  provisions  and  water  were  taken  on  board,  and  clear- 
ance papers  taken  out  from  the  custom  house  at  St.  Greorges, 
for  a  voyage  from  that  place  to  New  York.  . 

After  these  preparations  had  commenced,  and  on  July  2,  the 
Ackermann  left  her  berth  at  St.  Georges  and  steamed  to 
Hamilton,  a  distance  of  about  twenty  miles,  and  taking  the 
Eliza  Barss,  a  schooner,  from  that  port,  in  tow,  brought  her 
back  to  St.  Georges,  and  from  there  towed  her  out  to  sea  to 
Five  Fathoms  Hole,  a  distance  of  about  five  miles  from  St. 
Georges.  After  casting  her  off  the  tug  returned  to  her  berth 
at  St.  Georges,  and  continued  the  preparations  for  her  voyage 
to  New  York.  On  July  3,  after  receiving  her  clearance  papers 
from  the  custom  house  at  St.  Georges,  for  New  York,  the  tug 
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towed  to  sea  the  schooner  ^^  Hound/'  throagh  St  Georges' 
channel,  and  then  returned  to  the  interior  waters  of  the 
JBermudas,  and  proceeded  to  the  port  of  Hamilton.  From  this 
»porty  after  taking  on  coal  and  a  life  boat,  she  started  for  New 
York,  through  a  long,  intricate  and  dangerous  channel,  known 
as  "  Chub  Oat,"  on  the  morning  of  July  4. 

Without  considering  the  question  as  to  whether  the  "  Chub 
Cut"  channel,  as  distinguished  from  the  St.  Georges'  channel, 
was  the  usual  and  ordinary  coarse  for  vessels  of  the  character 
and  capacity  of  the  Ackermann,  to  pursue  upon  a  voyage 
from  the  Bermudas  to  New  York,  we  are  of  the  opinion  that 
the  trips  performed  by  the  tug  on  the  2d  and  3d  days  of  July, 
respectively,  in  towing  out  to  sea  the  scliooners  "  Eliza  Barss  " 
and  '^  Hound  "  were  such  deviations  from  the  voyage  and  perils 
insured  against  as  vitiated  her  insurance. 

That  the  voyage  actually  commenced  at  St.  Georges  on  the 
3d  day  of  July,  conclusively  appears,  not  only  from  the  entries 
in  the  log  made  by  the  captain  of  the  tug,  but  also  by  the 
protest  sworn  to  before  the  United  States  commercial  agent  at 
St.  Georges,  July  7,  by  the  captain,  chief  engineer  and  seamen 
of  the  Ackermann  after  the  loss  had  occurred,  and  which  were 
produced  in  evidence  by  the  plaintiffs  on  the  trial. 

It  thus  appears,  that  after  the  voyage  had  actually  com- 
menced, the  tug  departed  from  it,  and  taking  the  Hound  in 
tow,  steamed  in  an  opposite  direction  from  the  one  she 
intended  to  pursue  upon  her  voyage,  and  proceeded  five  miles 
to  sea,*  presumably  under  hire,  and  then  after  discharging  her 
tow  returned  to  prosecute  the  voyage  insured  against. 

This  trip  wag,  we  think,  within  all  of  the  authorities,  a  fatal 
deviation.  Whatever  contention  may  arise  over  other  questions 
in  the  case,  it  cannot,  we  think,  be  questioned  that  a  vessel 
which  leaves  the  port  of  her  departure  in  pursuit  of  the  insured 
voyage,  without  the  intention  of  returning,  has  commenced  her 
voyage  in  such  a  sense  as  to  be  protected  by  a  policy  of 
insurance,  covering  her  from  perils  during  such  voyage,  and 
that  an  independent  voyage  undertaken  by  her,  after  such  a 
departure,  causes  a  forfeiture  of  her  insurance.     Thus  it  was 
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held  in  Ndsan  v.  Sun  Mutual  Ins.  Co,  (71  N.  Y.  454),  where 
a  vessel  was  insured  under  a  ^^  port  risk ''  and  was  swept  bj 
the  tide  upon  a  rock,  and  injured  while  being  towed  out  of  the 
harbor,  that  she  was  not  protected  by  such  an  insurance ;  and 
that  when  she  left  the  pier  at  which  she  had  been  moored,  the 
"  port  risk  "  terminated,  and  the  '*  voyage  risk,"  began. 

It  seems  to  us  that  when  the  Ackermann  left  St.  Georges, 
her  "voyage  risk"  clearly  commenced,  and  her  subsequent 
employment  in  towing  the  "  Hound  "  to  sea  not  only  increased 
the  perils,  but  subjected  the  insurers  to  liabilities  which  they 
had  not  contracted  for.  As  was  said  in  the  case  of  Kettd  v. 
Wiggins^  supra^  "to  test  this,  let  us  inquire  whether  the  vessel 
was  at  the  risk  of  the  underwriters  from  the  Isle  of  May  to 
Fuego  and  back.  It  was  not  within  the  terras  of  the  policy ; 
it  was  not  necessary  unless  it  had  become  so  by  the  culpable 
neglect  of  the  master.  Had  the  vessel  been  lost  upon  that 
voyage,  the  underwriters  could  not  have  been  held  answerable. 
The  policy  then  had  ceased  to  protect  the  vessel,  and  it  is  not 
possible  that  any  thing  subsequent  should  restore  the  obli- 
gations of  the  underwriters." 

We  are  therefore  of  the  opinion  that  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Ida  Mabie,  Eespondent,  v.  Lewis  H.  Bailey,  as  Executor, 
etc.,  Appellant. 

In  an  action  to  recover  an  alleged  trast  fund  these  facta  appeared  :  B.,  de- 
fendant's testator,  made  a  deposit  of  $400  in  a  savings  bank,  which  was 
credited  in  an  account  opened  witli  him  in  trust  for  plaintiff;  he  received 
a  pass-book  In  which  a  statement  of  the  account  as  bo  opened  was 
entered ;  B.  exhibited  to  plaintiff's  mother,  who  was  his  step-daughter, 
the  pass-book  and  other  pass-books  containing  entries  of  similar  deposits 
in  favor  of  herself,  her  husband  and  her  other  children,  and  in  reply  to  a 
question  why  he  could  not  let  them  have  the  money  then  replied  that  it 
would  do  them  more  good  thereafter.     In  subsequent  conversations  the 
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deposits  were  recognized  by  B.,  as  a  provision  for  the  family.  On  the 
part  of  the  defense  it  was  shown  that  the  bank  in  which  the  deposits 
were  made  paid  greater  interest  on  deposits  less  than  $500  than  upon 
larger  sums ;  that  B.  made  a  large  number  of  other  deposits,  some  before 
and  some  after  the  one  in  qaestion,  in  sums  less  than  $500,  in  his  own 
name  as  trustee,  some  without  naming  any  beneficiary,  others  giving  a 
letter  which  represented  no  person.  All  of  the  deposits  were  subse- 
quently drawn  out  by  B.  Held,  that  the  evidence  showed  conclusively  an 
intent  on  the  part  of  B.  to  create  a  trust  for  the  benefit  of  plaintiff,  and  a 
refusal  to  submit  the  question  to  the  j  ury  was  not  error ;  that  while  the 
deposits,  made  without  naming  any  beneficiary,  fairly  indicated  a  purpose 
not  to  part  with  the  beneficial  ownership,  they  did  not  show  a  like  inten- 
tion in  making  the  deposits  for  plaintiff  or  other  known  persons,  but  on 
the  contrary,  tended  to  support  an  inference  of  a  different  intent ;  that 
the  fact  of  the  withdrawal  of  the  deposits  did  not  legitimately  tend  to 
show  that  when  they  were  made  B.  did  not  intend  to  create  a  beneficial 
trust  for  the  beneficiaries  named ;  also  that  the  trust  once  created,  with- 
out reservation  of  a  power  of  revocation,  was  irrevocable. 

li  ieems  that  the  character  of  such  deposit^  as  creating  a  trust,  is  not  con- 
clusively established  by  the  mere  fact  of  the  deposit,  but  that  cotempo- 
raneous  facts  and  circumstances,  constituting  res  gestcB,  may  be  proved  to 
show  that  the  real  motive  of  the  depositor  was  not  to  create  a  trust 
(Andrews,  J.). 

Defendants  pleaded  the  statute  of  limitations.  Held,  that,  assuming  the 
statute  applies  in  such -a  case,  the  withdrawal  of  the  deposit  was  not,  so 
far  as  the  case  disclosed,  in  hostility  to  the  trust,  as  it  was  competent 
for  B.,  holding  the  legal  title  to  the  fund  as  trustee,  to  withdraw  it  for 
the  purpose  of  making  another  investment,  or  for  any  purpose  not  incon- 
sistent with  the  trust ;  and  that  the  right  of  action  did  not  accrue  until 
the  death  of  B.,  which  presumptively  was  the  period  when  the  trust 
terminated. 

Also,  held,  that  plaintiff  was  entitled  to  interest  from  the  time  of  the  with- 
drawaL 

(Argued  Febmary  5,  1884 ;  decided  February  26, 1884.) 

Appeal  frftm  judgment  in  favor  of  plaintiff  of  the  General 
Term  of  the  Oonrt  of  Common  Pleas,  in  and  for  the  city  and 
county  of  New  York,  entered  upon  an  order  made  March  15, 
1883,  which  overruled  defendant's  exceptions  and  directed  judg- 
ment upon  A  verdict. 

This  action  was  commenced  in  1881  to  recover  the  sum  of 
$475.22,  with  interest  from  July  8,  1867,  which  the  com- 
plaint alleged,  and  the  proof  showed  was  on  that  day  with- 
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drawn  bj  Benjamin  Bailey,  defendant's  testator,  from  the 
New  York  Savings  Bank,  where  it  was  on  deposit  in  the  name 
of  said  testator  as  trustee  for  plaintiff. 

The  account  was  opened  in  1864  by  the  deposit  of  the  snm 
of  $400  by  the  testator,  which  was  credited  to  an  accoant 
opened  in  the  name  of  "  B.  Bailey  in  trust  for  Ida  Mabie." 
A  pass-book  was  delivered  to  him  by  thp  bank  in  which  the 
account  was  thus  entitled :  "  New  York  Savings  Bank  in  ac- 
count with  B.  Bailey,  in  trust  for  Ida  Mabie- "  Mr.  Bailey 
died  in  July,  1879. 

The  further  material  facts  appear  in  the  opinion. 

William  F.  Cogswell  for  appellant.  The  evidence  as  to  the 
intention  of  the  testator  was  admissible  and  controlled  the  case. 
( Weitzel  v.  Chapin^  3  Brad.  386 ;  Martin  v.  Funh^  75  N. 
Y.  134 ;  Bayhrook  v.  Five  Cent  STvffs  ffkj  104  Mass.  228.) 
The  plaintiffs  cause  of  action  if  she  ever  had  any  was  barred 
by  the  statute  of  limitations.  {HiibheU  v.  Medhury^  53  N, 
Y.  98.)  Nor  is  the  statute  saved  by  the  disability  of  the 
plaintiff.  (Code  of  Procedure,  §  101.)  The  plaintiff  is  not 
helped  by  the  provision  of  the  statute,  that  the  term  of  eigh- 
teen months  after  the  death  of  any  testator  or  intestate  shall 
not  be  deemed  any  part  of  the  time  limited  by  law  for  the 
commencement  of  action,  against  his  executors  or  administra- 
tors. (2  R  S.  448,  §  8,  margin,  repealed  by  the  Laws  of  1877, 
but  preserved  in  §  403,  Code  of  Civil  Procedure.) 

JTiomas  Allison  for  respondent.  Plaintiffs  right  to  re- 
cover does  not  require  her  to  establish  that  defendant's  testator 
intended  a  present  gift  to  plaintiff  of  the  money  in  question. 
( Young  v.  Young,  80  N.  Y.  422, 430, 440.)  There  was  in  the 
case  at  bar,  an  express  declarration  of  trust  by  defendant's  tes- 
tator in  favor  of  plaintiff  and  by  virtue  of  it  the  plaintiff  be- 
came the  cestui  gue  trust,  and  defendant's  testator  became  her 
trustee  as  to  the  money  now  in  question.  {Martin  v.  Funk, 
75  N.  Y.  134,  141,  142;  Boone  v.  CUy  &vgs  Bk,  84  id.  83, 
86;  WUUs  V.  Smyth,  91  id.  297,  299.)  The  withdrawal  of 
this  money  from  the  bank  by  the  testator  some  three  years 
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after  it  was  deposited  did  not  go  to  disprove  the  intent  to  make 
a  trast  when  it  was  deposited.  {Minor  v.  BogerSy  40  Conn. 
512;  MaHin  v.  Funk,  75  N.  T.  143, 144;  WiUia  v.  Smyth, 
91  id.  301.)  If  a  trust  in  favor  of  plaintiff  was  created,  then 
the  testator  had  no  power  of  revocation.  {Martin  v.  Funk, 
75  N.  Y.  143,  144 ;  WiUia  v.  Smyth,  91  id.  301.)  A  trust 
terminating  on  the  death  of  the  testator  or  the  majority  of  the 
plaintiff,  and  an  accumulation  of  the  interest  during  plaintiff's 
minority  would  be  a  lawful  trust.  Such  a  trust  is  the  only  one 
consistent  with  all  the  facts  of  this  case.  (B.  S.,  part  2,  chap. 
4,  title  4;  Savings  B'k  Act,  chap.  371,  Laws  of  1876,  §24.) 
This  was  an  express  trust  cognizable  in  equity,  and  no  lapse  of 
time  was  a  bar,  as  between  the  trustee  and  cestui  que  trust. 
{Deeouche  v.  Savetier,  3  Johns.  Ch.  190  ;  Goodrich  v.  Pend- 
leton, id.  384 ;  Kane  v.  Bloodgood,  7  id.  122 ;  NeHly  v. 
Neilly,  23  Hun,  654.) 

AilDREWs,  J.  The  case  of  MaHin  v.  Funk  (75  N.  T.  134  ; 
81  Am.  Kep.  446)  decided  that  a  deposit  made  in  the  form  of 
the  deposit  in  this  case  constituted  a  trust  and,  unexplained, 
operated  to  transfer  the  beneficial  interest  in  the  deposit  to  the 
beneficiary  named,  subject  to  the  conditions  of  the  trust  to  be 
implied  from  the  circumstances.  In  tliis  case  the  intention  of 
Dr.  Bailey,  in  making  the  deposit  to  create  a  beneficial  trust  for 
the  plaintiff,  is  not  left  to  inference  from  the  mere  fact  of  the 
deposit,  an^  the  record  of  the  transaction  contained  in  the 
books  of  the  bank,  and  the  pass-book.  The  plaintiff  is  the 
grand-daughter  of  Dr.  Bailey's  first  wife,  her  mother  being  the 
child  of  Mrs.  Bailey  by  a  former  husband.  In  1860  or  1861, 
when  about  three  years  of  age  she  went  to  live  with  Dr.  Bailey 
and  remained  in  his  family  about  four  years.  The  deposit  was 
made  in  1864,  and  after  it  had  been  made,  on  an  occasion  when 
the  plaintiff's  mother  was  at  Dr.  Bailey's  house,  he  exhibited 
to  her  the  pass-book  representing  the  deposit  in  question,  and 
also  other  pasa-books  containing  (as  was  shown  on  the  trial) 
entries  of  similar  deposits  in  favor  of  herself,  her  husband  and 
her  other  children,  and,  without  stating  the  amount  of  the  sev- 
SlOKBLS  —  Yoi*.  L.  27 
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eral  deposits,  informed  her  that  the  deposits  for  the  children 
were  large  enough  to  amount  to  something  when  tliey  grew 
up.  He  also  in  reply  to  her  question,  "  why  he  could  not  let 
us  have  the  money  now,"  replied,  **  it  would  do  us  more  good 
hereafter."  The  subject  of  the  deposit  was  spoken  of  between 
Dr.  Bailey  and  the  witness  on  several  subsequent  occasions,  in 
which  the  provision  made  for  the  family  was  recognized,  and 
no  change  of  intention  on  his  part  was  indicated.  These  facts, 
which  were  proved  without  contradiction,  confirm  the  proof 
furnished  by  the  bank-books  and  pass-book  of  the  creation  of 
a  trust,  and  exclude  the  supposition  that  the  transaction  was 
not  intended  to  be  that  which  the  written  evidence  unexplained 
imports. 

The  trial  court  directed  a  verdict  for  the  plaintiff  and  re- 
fused the  request  of  the  defendant's  counsel  to  submit  to  the 
jury  the  question  whether  the  testator  intended^  by  the  deposit 
of  the  money  in  his  name  as  trustee  for  the  plaintiff,  to  create 
a  trust  for  her  benefit.  The  court  in  Martin  v.  Funk  left  un- 
decided the  point  whether  in  respect  to  such  a  transaction, 
'^  surrounding  circumstances  may  not  be  shown  to  vary  or  ex- 
plain the  apparent  character  of  the  acts  and  the  intent  with 
which  they  were  done."  If  it  was  now  necessary  to  decide 
that  point,  I  should  incline  to  the  opinion  that  the  character 
of  such  a  transaction,  as  creating  a  trust,  is  not  conclusively 
established  by  the  mere  fact  of  the  deposit,  so  as  to  preclude 
evidence  of  contemporaneous  facts  and  circumstances  consti- 
tuting res  gestcB^  to  show  that  the  real  motive  of  the  depositor 
was  not  to  create  a  trust,  but  to  accomplish  some  independent 
and  different  purpose  inconsistent  with  an  intention  to  divest 
himself  of  the  beneficial  ownership  of  the  f  nnd.  But  how- 
ever this  may  be,  we  think  in  this  case  there  was  no  legitimate 
evidence  to  rebut  the  prima  facie  inference  from  the  deposit 
in  the  form  found,  considered  in  connection  with  the  other 
affirmative  evidence  of  the  intention  of  the  testator,  furnished 
by  the  plaintiff.  The  fact  that  a  large  number  of  other  de- 
posits  of  the  same  general  character  were  made  by  the  testator, 
some  before  and  some  after  the  one  in  question,  and  that  they 
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were  made  in  sums  of  $500,  or  less,  and  therefore  were  enti- 
tled, under  the  rules  of  the  bank  to  a  higher  rate  of  interisst 
than  deposits  of  a  larger  amount,  is  not  inconsistent  with  a 
purpose  on  the  part  of  the  testator  to  create  a  personal  trust 
of  portions  of  his  money  in  bank  for  the  f  nture  benefit  of  the 
persons  indicated.  The  deposits  made  in  the  name  of  the  tes- 
tator as  trastee  without  naming  any  beneficiary,  or  in  his 
name  as  tnistee  for  A.,  B.,  C,  D.,  etc.,  do  fairly  indicate  a  pur- 
pose not  to  part  with  the  beneficial  ownership  of  the  deposits, 
but  they  do  not  show  that  he  had  the  same  intention  in  mak- 
ing the  deposit  for  the  plaintiff,  or  other  known  persons.  Oh 
the  contrary,  they  tend  to  support  the  inference  of  a  different 
intent ;  as,  if  the  same  intention  existed,  deposits  to  the  credit 
of  the  letters  of  the  alphabet,  or  to  his  own  credit  as  trustee, 
naming  no  beneficiary,  could  have  been  made  indeitinitely. 

The  fact  that  the  deposits  for  the  plaintiff  and  others  were 
subsequently,  in  1867,  drawn  out  by  Dr.  Bailey,  is  not  legiti- 
mate evidence  that  he  did  not  intend  when  the  deposits  were 
made  to  create  a  beneficial  trust  for  the  beneficiaries  named. 
If  the  withdrawal  was  with  intent  on  his  part  to  ignore  the 
trust  and  to  convert  the  money  to  his  own  use,  it  might  be 
competent  evidence  of  a  change  of  purpose,  but  it  throws  no 
light  on  the  original  transaction. 

We  think  the  facts  shown  on  the  part  of  the  defendant,  if 
competent  at  all,  were  so  vague  and  indeterminate  that  they 
cannot  be  considered  as  raising  a.confiict  as  to  the  intention  of 
the  testator,  or'  in  weakening  the  strong  afiirmative  evidence 
of  intention  given  on  the  part  of  the  plaintiff.  The  court  was 
therefore  justified  in  refusing  to  submit  the  question  to  the 
jury.  The  trust  once  established,  and  no  power  of  revocation 
having  been  reserved,  it  was  within  the  authorities  irrevoc- 
able. {Minor  v.  BogerSy  40  (Jonn.  512;  16  Am.  Rep.  69; 
Martin  v.  Funh^  supra.) 

We  think  the  defense  of  the  statute  of  limitations  was  not 
made  out,  supposing  the  statute  applies  in  such  a  case.  The 
withdrawal  of  the  deposit,  in  1867,  was  not  so  far  as  the  case 
discloaes  in  hostility  to  the  trust.     The  testator  held  the  legal 
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title  to  the  fund  as  trustee,  and  it  was  competent  for  him  to 
withdraw  it  to  make  another  investment,  or  for  any  purpose 
not  inconsistent  with  the  trust.  {Boone  v.  Citi2en8  Savings  B^kj 
84  N.  Y.  83.)  There  is  no  evidence  that  he  ever  repudiated 
the  trust,  and  no  presumption  that  he  did  so  can  be  indnlged 
to  let  in  the  defense  of  the  statute  of  limitations.  The  right 
of  action  upon  the  facts  presented  did  not  accrue  until  the 
testator's  death,  which  presumptively  upon  the  evidence  was 
the  period  when  the  trust  terminated. 

We  think  interest  was  properly  allowed  from  the  time  of 
the  withdrawal,  and  that  the  exception  does  not  raise  any  ques- 
tion as  to  the  rate. 

The  judgment  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


William  E.  LEAvnr,  as  Executor,  etc.,  Eespondent,  v.  Feede- 
ij»  218  KICK  H.  WoLoon,  Impleaded,  etc.,  Appellant. 

An  adjudication  upon  conflicting  claims,  made  bj  sev^eral  defendants,  to 
an  interest  in  the  subject  of  an  action,  rendered  by  a  court  upon  the 
report  of  a  referee  authorized  to  report  on  such  claims,  is  equally  oon- 
cloaive,  as  between  the  defendants  who  appeared  and  litigated  their 
claims,  as  in  the  case  of  a  similar  issue  between  the  plaintiff  and  the 
defendants. 

In  an  action  to  obtain  a  decision  as  to  the  validity  of  a  clause  in  a  will 
attempting  to  create  a  trust,  it  appeared  that  at  the  time  of  the  testator's 
death  he  was  a  defendant  in  a  partition  suit,  having  an  interest  ia 
the  premises,  which  was  included  as  part  of  the  trust  estate.  After  his 
death  the  beneficiaries  under  his  will,  his  heirs  at  law  and  next  of  kin,  all 
of  whom  were  parties  herein,  were  brought  in  and  made  parties  defendant 
in  said  suit,  and  they  each  appeared  therein.  An  interlocutory  judgment 
was  rendered  directing  a  sale  of  the  premises,  and  a  referee  waa  appointed 
to  ascertain,  among  other  things,  the  rights  and  interests  of  said  defend- 
ants. Upon  a  hearing  before  the  referee,  attended  by  all  of  the  parties, 
it  was  determined  that  the  clause  in  question  was  wholly  void.  Excep- 
tions were  filed  by  the  beneficiaries,  a  motion  for  final  judgment  was 
made  upon  notice  to  all  of  the  parties,  who  appeared  and  were  heard, 
the  report  was  confirmed  and  final  judgment  ordered,  directing  the  pro- 
ceeds  of  the  share  belonging  to  testator's  estate  to  be  paid  to  his  heira 
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at  law  as  in  case  of  intestacy.  Heldy  that  said  judgment,  not  having 
been  reversed,  was  final  and  conclusive  between  the  parties  as  to  the 
validity  of  the  clause  in  question,  and  the  parties  were  estopped  from 
raising  the  question  herein. 

(Argued  February  7, 1884  ;  decided  February  2G.  1884.) 

Appeal  from  portioa  of  judgment  of  the  General  Term  of 
the  Supreme  Court,  in  the  first  judicial  department,  entered 
upon  an  order  made  March  30,  1883,  which  affirmed  a  judg- 
ment entered  upon  a  decision  of  the  court  on  trial  .at  Special 
Term. 

This  action  was  brought  to  obtain  a  construction  and  a  de- 
termination as  to  the  validity  of  certain  clauses  in  the  will  of 
Gardiner  H.  "Wolcott,  deceased. 

The  portions  of  the  will  in  question  and  tlie  material  facts 
are  set  forth  in  the  opinion. 

Dexter  A.  Hawkins  for  appellant.  The  court  must  deter- 
mine from  the  will  itself  what  was  the  testator's  intention, 
and  then  carry  that  intention  into  effect  so  far  as  it  is  in 
accordance  with  the  law ;  but  so  far  as  it  is  not  in  accordance 
with  law,  declare  it  void.  {EverUt  v.  Everitt^  29  N.  Y.  92 ; 
Beehmcm  v.  Bonsor^  23  id.  310,  311.)  The  contents  of  the 
will  show  that  the  testator  did  not  intend  to  die  intestate  as  to 
any  part,  principal  or  income,  of  his  property.  {Morse  v. 
Morse,  85  N.  Y.  53.)  In  a  valid  express  trust  the  whole  estate 
is  vested  in  the  trustees  in  law  and  in  equity,  subject  only 
to  the  execution  of  the  trust,  and  the  persons  for  whose  benefit 
the  trust  is  created  take  no  estate,  legal  or  equitable,  but  may 
enforce  the  performance  of  the  trust  in  equity.  (1  R.  S.  729, 
§  60 ;  Knox  v.  Jones,  47  N.  Y.  390 ;  Cotton  v.  Fox,  67  id. 
348  ;  Amory  v.  Lord,  9  id.  411.)  The  use  of  the  words  "it  is 
my  wish  "  or  "  it  is  my  wish  and  will,"  create  tnists  in  favor 
of  the  parties  to  be  benefited.  (Perry  on  Trusts,  §  112  ;  Oil- 
mem  v.  Redington,  24  N.  Y.  15 ;  1  E.  S.  729,  §  60 ;  LeggeU 
•V.  Perkins,  2  Oomst.  297.)  The  words  in  the  will  "  shall  be 
divided  between  my  brother  Frederick  and  sisters  Elizabeth 


214  L^AVITT  V.  WOLCOTT.  [Feb., 

Statement  of  case. 

and  Alice,  share  and  ehare  alike  for  life,"  taken  by  themselves 
alone  would  create  a  tenancy  in  common.  (2  Jarm.  on  Wills, 
162,  164;  Williams  on  Exrs.  1463,  1465;  Tuckerman  v. 
Jeferiesy  11  Mod.  108,  109 ;  ScoU  v.  Bergemcm^  2^  P.  Wms. 
68  ;  Malcolm  v.  Martin^  2  Brown's  Ch.  Gas.  45 ;  Armstrmg 
V.  Eldridge^  id.  215 ;  Doe  v.  TFeJJ,  1  Taunt.  234 ;  Green  v. 
Stephens,  12  Vesey,  418;  Doe  v.  Ahey,  1  M.  &  S.  428; 
Pearce  v.  Edmeades,  8  Y.  &  C.  Exch.  246 ;  Doe  v.  Wain- 
right,  5  T.  R.  427 ;  Timnley  v.  Bolton,  1  M,  &  K.  148 ; 
Begly  v.  CooJc,  3  Drewry,  662 ;  Alt  v.  Grregory,  2  Jur.  677 ; 
Cra/nswick  y.  Pearson,  31  Beav.  624 ;  Wood  v.  Draycott,  2 
N.  R.  55 ;  Loving  v.  Ooolidge,  99  Mass.  191 ;  2  Roper  on 
Leg.  1397 ;  2  Jarm.  on  Wills,  164 ;  Williams  on  Exrs.  1465 ; 
Coster  V.  LoriUard,  14  Wend.  342,  343  ;  Willis  v.  Douglass, 
10  Beav.  47  ;  Arrow  v.  MeUish,  1  De  G.  &  S.  355 ;  Hawkins 
V.  Ilamerton,  16  Sim.  410;  Ar7)istro7ig  v.  Eldridge,  3  Br. 
Ch.  215.)  The  terms  of  the  will  show  clearly  tliat  it  was 
the  intention  of  the  testator  to  vest  his  whole  residuary 
estate  in  the  trustees  as  a  single  trust,  and  that  that  es- 
tate should  continue  as  a  unit  in  the  trustees  as  a  single 
trust  at  least  until  the  end  of  five  *  lives,  and  possibly  six. 
(Coster  V.  LoriUard,  14  Wend.  265 ;  Ilawley  v.  James,  16 
id.  228,  243,  244;  Harris  v.  Clark,  3  Seld.  242;  Knox 
v.  Jo7^,  47  N".  T.  390 ;  CoUon  v.  Fox,  67  id.  348 ;  Ainory  v. 
Lord,^  id.  411,  415 ;  Waimer  v.  Durant,  76  id.  136  ;  Everitt 
V.  Eoeritt,  29  id.  39 ;  2  Wms.  on  Ex.  1335 ;  jEoeriU  v.  Everitty 
29  N.  Y.  75  ;  1  Jarm.  on  Wills,  760 ;  OUman  v.  Hedington, 
24  N.  Y.  9.)  The  trust  of  the  entire  residuary  estate  for  five 
lives  and  a  minority  suspends  for  that  period  the  absolute 
ownership  of  personal  property,  and  is  for  that  reason  void, 
being  against  the  statute  of  perpetuities.  (R.  S.,  §§  14, 15,  p. 
723;  id.  773,  §§  1,  2;  id.  730,  §  63;  Coster -v.  LoriUard,  14 
Wend.  265 ;  Uawley  v.  James,  16  id.  61 ;  Ainory  v. 
Lord,  9  N.  Y.  416 ;  QoU  v.  Cook,  7  Paige,  640,  522 ;  HoL 
lett  V.  Thompson,  5  id.  583 ;  Clute  v.  Bool,  8  id.  83 ;  How 
V.  Van  Sohaick,  7  id.  222 ;  Degraw  v.  Clarkson,  11  id.  136; 
Campbell  v.  Foster,  35  N.  Y.  371-2.)    The  trust  tenii  for  five 
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lives  and  one  minority  is  a  present  vested  estate,  and  is  subject 
to  the  statutory  inalienability  during  the  whole  period  of  its 
limitation.  (1  K.  S.  730,  §  65 ;  Rawleij  v.  Jame%^  16  Wend. 
121.)  A.  trust  term  extending  beyond  two  lives  in  being  at  the 
date  of  its  creation  and  minority  of  remainderman  is  void  in 
toto.  {Jlawley  v.  Jamea^  16  Wend.  60 ;  Post  v.  Hover ^  33 
K  Y.  698,  601 ;  OoU  v.  Cook,  7  Paige,  521 ;  Harris  v.  Clarh, 
3  Seld.  242 ;  Amory  v.  Lord,  9  K  Y.  413 ;  CoUon  v.  Fox, 
67  id.  848;  Van  Nostraiid  v.  Moore,  52  id.  18.)  If  the  trust 
be  void  the  property  aflEected  by  it  descends  to  the  heirs  at 
once.  {Brewer  v.  Brewer,  11  Hun,  153;  Field  v.  Field,  3 
Sandf.  Ch.  528 ;  Coster  v.  LorUlard,  14  Wend.  320  ;  Bean  v. 
Hochrrum,  31  Barb.  78 ;  Harris  v.  Clark,  3  Seld.  242.)  The 
trust  being  void,  the  beneficial  interest  of  the  brother  and  two 
sisters  for  life  in  the  income  or  interest  necessarily  falls  with  it. 

2  Roper  on  Leg.  1397 ;  2  Jarra.  on  Wills,  164 ;  Williams  on 
Exrs.  1465 ;  Tuckerman  v.  Jefferies,  11  Mod.  108-109  ;  ScoU 
vt  Bargeman,  2  P.  W.  68 ;  Malcolm  v.  Martin,  3  B.  Ch,  45 ; 
Armst/rong  v.  Eldridge,  id.  215 ;  Doe  V.  Webh,  1  Taunt. 
234 ;  Doe  v.  Aley,  1  M.  &  S.  428 ;  Pearce  v.  Edmeades, 

3  Y.  &  C,  Ex.  246;  Doe  v.  Waim^ht,  5  T.  R.  427; 
Townley  v.  BoUoii,  1  M.  &  K.  148;  Begley  v.  Cook,  8 
Drewry,  662 ;  Alt  v.  Gregory,  2  Jurist,  577 ;  Cranswick  v. 
Pearson,  31  Beav.  624 ;  Wood  v.  Draycoit,  2  N.  R.  55 ; 
Loving  v.  Coolidge,  99  Mass.  191 ;  Schna/rr  v.  Henning,  N.  Y. 
D.  R.,  Dec.  23,  1882.)  The  trusts  of  the  will  being  so  far  void 
as  to  overturn  the  main  design^of  the  testator,  the  overthrow 
of  the  residue  necessarily  follows ;  even  if  the  latter  were  not 
involved  in  the  fate  of  the  void  trust  devise  to  the  executors. 
{Arnold  v.  Gilbert,  3  Sandf.  Ch.  532 ;  Coster  v.  LoriUard,  14 
Wend.  265;  Hawleyy.  James,  16  id.  274;  Thompsony.  Cend- 
ening,  1  Sandf.  Ch.  387 ;  Amory  v.  Lord,  9  N.  Y.  411 ;  Enox 
V.  Jones,  47  id.  390 ;  Colton  v.  Fox,  48  id.  348 ;  Bean  v. 
Ho€kman,Sl  Barb.  78  ;  Brewer  v.  Brewer,  11  Hun,  151,  72, 
N.  Y.  602 ;  Estate  of  J  P.  Moore,  N.  Y.  Sur.  Ct.,  Nov.  18, 
1881,  reported  in  Daily  Reg.  "Nov.  1881 ;  Schnarr  v.  Henning, 
N.  Y.  Daily  Reg.,  Dec.  23,  1882 ;    Von  Schuyver  v.  Mulford, 
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59  N.  Y.  426  ;  Harrison  v.  J^arrisorij  36  id.  544 ;  Savage  v. 
Bumham^  17  id.  561 ;  Oxley  v.  LanCy  35  id.  340 ;  Van 
Vegkten  v.  Van  Veghten,  8  Paige,  217, 128 ;  Hoxton  v.  Corse^ 
2  Barb.  Ch.  519;  Darling  v.  i?oyer«,  22  Wend.  483;  Parks 
V.  Parksy  9  Paige,  117.) 

James  M.  Vamum  for  appellants.  The  trusts  for  the 
benefit  of  the  testator's  father  and  Mrs.  Charlotte  Varian,  and 
for  the  testator's  brother  and  sisters  are  valid.  {Kane  v.  OoU^ 
24  Wend.  641 ;  Savage  v.  Burnham,  17  K  T.  561 ;  3  R.  S. 
[Bank's  Bros.  7th  ed.]  2256.)  The  absolute  ownership  of  per- 
sonal property  is  not  suspended  by  the  will  for  more  than  two 
lives  in  being  at  the  death  of  the  testator.  {Moore  v.  Hege- 
man,  72  N.  T.  376,  383 ;  Everitt  v.  EverUt^  29  id.  39 ;  Purdy 
V.  Hayt^  92  id.  447 ;  Monarque  v.  Monarque^  80  id.  320.) 
The  courts  lean  in  favor  of  the  preservation  of  all  such  valid 
parts  of  a  will  as  can  be  separated  from  those  that  are  invalid, 
without  defeating  the  general  intent  of  the  testator.  (30  Barb. 
322;  Darling  v.  Rogers^  22  Wend.  483;  De  Peyster  v. 
Glenderdng^  8  Paige,  265;  Haxtdn  v.  Coose^  2  Barb.  CL 
506 ;  Van  Veckten  v.  Same^  8  Paige,  120.)  The  general  in- 
tent of  a  testator,  apparent  upon  a  will,  will  be  carried  into 
effect,  if  practicable,  although  his  particular  intent  cannot  pre- 
vail. {Jackson  v.  Brown^  13  Wend.  437 ;  2  Jann.  on  Willsj 
743,  745.)  Where  an  estate  is  vested  in  trustees  upon  several 
independent  trusts,  one  or  more  of  which  is  valid  and  the  other 
void,  the  latter  will  be  rejected,  and  the  estate  of  the  trustees 
will  be  upheld  to  the  extent  necessary  to  enable  them  to 
execute  the  valid  trusts.  {Savage  v.  Bumham^  17  N,  Y.  561 ; 
Oxley  V.  I/me^  35  id.  310 ;  Van  Schuyver  v.  MuLford^  59  id. 
426;  Monarque  v.  Monarque^  80  id.  320 ;  Harrison  v.  Har- 
rison, 36  id.  543 ;  Purdy  v.  HaigU,  92  id.  447 ;  9  Paige,  107 ; 
Kans  V.  OoUy  7  id.  521 ;  24  Wend.  641 ;  Oilman  v,  Reddin- 
don,  24  N.  Y.  19.) 

Edward  C.  Dda/oan  for  CharUUe  Varian,  defendant.  The 
will  creates  trusts,  and  lawfully  directs  the  trustee  to  fulfill 
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them.  {Con(rvan  v.  Van  De  Mark^  78  N.  Y.  244.)  It  indi- 
cates an  intention  to  create  a  trust.  {Morse  v.  Morse^  85 
id.  58.)  Where  an  estate  is  vested  in  trustees  upon  several 
independent  trusts,  one  or  more  of  which  are  valid  and  the 
others  void,  the  latter  will  be  rejected  and  the  estate  of  the 
trustees  will  be  upheld  to  the  extent  necessary  to  enable  them 
to  execute  the  valid  trusts.  (  Van  Schuyver  v.  Mvlford^  59 
N.  Y.  426 ;  Monarque  v.  Monarque^  80  id.  320 ;  Savage  v. 
Bumham^  17  id.  561 ;  Leggett  v.  Perkins^  2  id.  297 ;  Post  v. 
H<yoeny  33  id.  340 ;  Woodruf  v.  Cook,  47  Barb.  304 ;  Ear- 
rison  v.  Harrison,  36  N.  Y.  543  ;   l^eOs  v.  Wells,  88  id.  323.) 

EuGKB,  Ch.  J.  In  December,  1880,  Gardiner  H.  Wolcott 
executed  a  last  will  and  testament,  the  clauses  of  which,  for 
the  convenience  of  reference,  will  be  numbered,  and  for  brev- 
ity will  be  summarized  as  follows : 

First.  "I  wish  that  any  property  belonging  at  my  death  to 
me  be  within  two  years  converted  into  first  class  bonds  and 
mortgages  on  New  York  city  property. 

Second,  "  Out  of  my  estate  1  hereby  authorize  my  executors 
herein  named  to  pay  the  sum  of  $1,000  to  my  dear  friend 
Laura  W.  Leavitt,  wife  of  William  E.  Leavitt. 

Third.  "  One-half  of  the  legal  interest  from  my  property  I 
wish  paid  to  my  dear  father  so  long  as  he  may  live. 

Fourth.  "  One-half  the  legal  interest  or  income,  as  in  my 
father's  case,  derived  from  my  property,  I  wish  paid  to  my 
darling  Nina's  mother,  Mrs.  Charlotte  Varian,  so  long  as  she 
may  live. 

Fifth.  "  On  the  death  of  my  father  his  share  of  the  income 
shall  be  divided  between  my  brother  Frederick  and  sisters 
Elizabeth  and  Alice,  share  and  share  alike,  for  life. 

Sixth.  "  On  the  death  of  Mrs.  Charlotte  Varian  her  share 
of  the  income  shall  be  divided  between  my  brother  Frederick 
and  sisters  Elizabeth  and  Alice,  share  and  share  alike,  for  life. 

Seventh.  "  At  the  death  of  the  abov^named  parties  —  my 
father,  Mrs.  Charlotte  Varian,  my  brother  Frederick,  and  sis- 
ters Elizabeth  and  Alice  —  I  wish  the  entire  estate  held  in 
SiCKBLS  —  Vol.  L.        28 
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trust  for  my  hereinafter-named  trustees  and  executors,  to  be 
paid  to  ray  dear  nephew  Huntington  Wolcott  Merchant,  if  of 
age.  If  at  such  time  he  should  be  a  minor,  the  property  will 
be  held  in  trust  for  him  until  he  arrives  at  his  majority." 

The  other  portions  of  the  will  are  not  recited,  as  they  are 
not  material  to  the  determination  of  the  questions  raised  on 
this  appeal.  * 

It  was  conceded  on  the  argument  that  the  property  assumed 
to  be  disposed  of  by  this  will  was  either  personal  property,  or 
under  the  doctrine  of  equitable  conversion  should  be  so  treated 
in  applying  the  niles  relating  to  the  power  of  suspending  the 
absolute  ownership  of  such  property. 

It  was  also  determined  by  the  court  below  that  the  seventh 
clause  of  said  will,  by  which  the  property  demised  upon  tlie 
death  of  the  respective  life  tenants  therein  named  was  to  be 
paid  over  to  Huntington  Wolcott  Merchant,  was  void,  for  the 
reason  that  it  provided  for  the  suspension  of  the  absolute  own- 
ership of  the  property  of  the  estate  in  question  for  a  longer 
period  than  during  tlie  continuance  of  two  lives  then  in  being, 
contrary  to  the  provisions  of  the  statute. 

No  appeal  has  been  taken  by  any  party  from  this  part  of 
the  judgment,  nor  has  any  question  been  raised  on  this  appeal 
as  to  its  correctness. 

It  is  perhaps  unnecessary,  but  it  is  proper  for  us  to  say,  that 
we  agree  with  the  conclusions  reached  by  the  court  below  upon 
the  validity  of  that  portion  of  the  will  referred  to.  These 
conclusions  leave  but  two  questions  for  consideration  here, 
viz. :  1st  Whether  the  trusts  attempted  to  be  created  by  the 
fifth  and  sixth  clauses  of  the  will  are  also  invalid  as  suspend- 
ing the  absolute  ownership  of  property  beyond  the  period  of 
time  allowed  by  law ;  and,  2d,  if  so,  whether  the  trust  may 
still  be  upheld  for  the  purposes  provided  in  the  third  and 
fourth  clauses  of  the  will. 

In  proceeding  to  the  consideration  of  these  questions,  we  are 
met  at  the  outset  by  a  claim  on  the  part  of  the  appellant  that 
the  court  is  now  estopped  from  examining  them  upon  the  mer- 
its by  reason  of  a  prior  adjudication  upon  the  same  questions. 
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If  this  claim  be  well  founded,  of  course  any  discussion  of  the 

validity  of  the  provisions  of  this  will  upon  the  merits  would 
be  unnecessary  and  useless.  Whatever  may  be  the  rule  as  to 
such  matters  as  might  have  been,  but,  were  not,  litigated  in  a 
prior  action,  it  is  well  settled,  that  as  to  all  matters,  either  of 
fact  or  of  law,  which  legally  might  have  been,  and  actually 
were  litigated  in  an  action  or  special  proceeding,  between  the 
same  parties,  in  a  court  of  competent  jurisdiction,  the  judg- 
ment rendered  therein  is  binding  and  conclusive  in  all  subse- 
quent litigation  between  such  parties  or  their  privies.  {LeOvsn 
V.  Gouvemeurj  1  Johns.  Cas.  436  ;  Clemens  v.  Clemens,  37  N. 
Y.  59 ;  Malo7iy  v.  Ilaran,  12  Abb.  [N.  8.]  293 ;  EmJmry  v. 
Conner y  3  Corns.  611,  522.)  The  rule  was  stated  by  Judge 
Jewett  in  the  latter  case  as  follows  :  "  That  an  allegation  on 
record,  upon  which  issue  has  been  once  taken  and  found,  and 
a  judgment  has  been  rendered, 'is,  between  tlie  parties  taking 
it  and  their  privies,  conclusive,  according  to  the  finding  thereof, 
so  as  to  estop  the  parties  respectively  from  again  litigating  that 
fact  once  so  tried  and  found ;  whether  it  is  plead  in  bar,  or 
given  in  evidence." 

I  will  proceed  to  examine  the  facts  upon  which  the  claim  of 
res  adjibdioata  is  predicated  by  the  appellant.  Prior  to  the 
death  of  the  testator,  an  action  was  brought  by  one  Howland 
and  wife  in  the  Supreme  Court  of  this  State,  to  secure  the 
partition  or  sale  of  certain  premises-situate  in  the  city  of  New 
York,  in  which  the  said  Gardiner  H.  Wolcott  was  alleged  to 
have  had  an  interest  as  a  tenant  in  common  with  other  parties 
to  said  action.  After  the  death  of  "Wolcott  all  of  the  per- 
sons named  as  devisees  or  legatees  in  his  will,  and  each  of  his 
heirs  and  next  of  kin,  being  the  same  persons  named  as  parties 
in  this  action,  were  by  supplemental  summons  and  complaint 
brought  in,  and  made  parties  defendant  to  that  action ;  a^d 
they  each  appeared  therein  by  their  respective  attorneys. 

An  interlocutory  judgment  was,  on  the  21st  of  October, 
1881,  duly  rendered  in  that  action,  providing  for  the  sale  of 
the  premises  in  question,  and  an  order  duly  made  therein  ap- 
pointing one  Thomas  L.  Ogden  a  referee  ^^to  ascertain  the 
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rights  and  interests  of  Frederick  H.  Wolcott,  father  of  the 
deceased  defendant,  Gardiner  H.  Wolcott,  and  of  William  E. 
Leavitt,  Louis  M.  Howland  and  Edward  E.  Williams,  execu- 
tors named  in  the  will  of  Gardiner  H.  Wolcott,  deceased,  and 
of  Charlotte Varian,  Himtington  Wolcott  Merchant,  Frederick 
n.  Wolcott,  Jr.,  Alice  Wolcott  and  Elizabeth  H.  Merchant, 
in  and  to  the  share  of  the  real  estate  described  in  the  said 
decree,  and  thereby  adjudged  to  be  owned  by  the  deceased 
defendant  Gardiner  H.  Wolcott."  The  persons  named  include 
each  and  every  party  to  the  present  action.  Upon  a  hearing 
under  this  order  before  the  referee,  attended  by  all  of  the 
parties  named,  it  was  determined  by  said  referee,  that  the  will 
in  question  attempts  to  create  a  trust  which  is,  by  its  terms, 
"  to  continue  for  more  than  two  lives  in  being  at  the  time  of 
the  testator's  death ;  and  is  repugnant  to  the  provisions  of  the 
JElevised  Statutes,  and  void,  ahd  as  the  same  cannot  be  sus- 
tained in  part,  must  wholly  fail."  Exceptions  to  this  finding 
were  filed  by  the  guardian  of  the  infant  defendant,  Hunting- 
ton Wolcott  Merchant,  and  upon  motion  being  afterward 
made  to  the  Special  Term  for  final  judgment  and  the  confir- 
mation of  the  report  of  the  referee,  each  and  all  of  the  parties 
to  this  action  had  notice,  and  again  appeared  and  were  heard 
by  their  counsel ;  and  the  court  thereupon  ordered  final  judg- 
ment in  the  action,  whereby  the  said  report  was,  in  all  things, 
confirmed,  and  the  said  exceptions  were  disallowed,  and  the 
proceeds  of  the  share  held  as  aforesaid  by  G^ardiner  H.  Wolcott, 
debeased,  was  ordered  to  be  paid  to  his  heirs  at  law,  as  in 
cases  of  intestacy. 

This  judgment  now  remains  unreversed,  and,  apparently,  in 
full  force,  in  its  effect  upon  the  rights  of  the  several  parties 
thereto. 

It  is  diflScult  to  see  why  the  precise  question  now  addressed 
to  this  court  was  not  considered  and  determined  in  that  case. 
Whatever  may  have  been  the  condition  of  the  pleadings  in 
the  action,  as  between  the  several  parties  thereto,  after  the  sale 
of  the  premises,  there  arose  and  was  presented  to  the  court  a 
question  as  to  the  respective  rights  as  between  themselves  of 
the  several  defendants  under  the  will  of  Gardiner  li.  Wolcott, 
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to  share  in  the  proceeds  of  the  sale.  This  question  was  re- 
ferred by  the  conrt,  and  the  order  of  reference  distinctly  stated 
the  issues  which  were  to  be  determined  by  the  referee. 

The  several  parties  to  this  action  then  proceeded  to  litigate 
the  question  of  the  validity  of  the  trust  attempted  to  be 
created  by  this  will,  and  the  respective  rights  of  each  and 
every  party  thereunder. 

In  determining  the  rights  and  interests  of  the  several  claun- 
ants  to  the  property  in  question  in  that  action,  the  court  had 
before  them  the  same  parties  now  appearing  here,  and  in  view 
the  same  instrmnent,  a  construction  of  which  is  sought  by  this 
action,  and  were  compelled  to  pass  upon  each  and  every  ques- 
tion now  presented  for  our  consideration. 

An  adjudication  now  by  this  court  that  any  portion  of  th^ 
trust  attempted  to  be  created  by  this  will  was  valid,  would  be 
a  determination  to  the  eflEect  that  so  much  of  the  property  de- 
vised by  Gardiner  H.  Wolcott,  as  was  involved  in  that  action, 
had  been  erroneously  disposed  of  thereby,  and  would  lead  to 
the  distribution  of  different  portions  of  the  same  estate,  held 
under  the  same  title,  to  entirely  different  classes  of  persons. 

We  can  discover  nothing  in  the  circumstances  or  character 
of  the  prior  adjudication,  which  deprives  it  of  its  lawful  effect 
upon  the  rights  of  these  parties,  as  a  binding  and  conclusive 
determination  of  the  questions  which  were  litigated  therein.  It 
seems  to  contain  every  qualification  necessary  to  the  formation 
of  a  conclusive  adjudication  between  the  several  parties  thereto. 

It  is  impossible,  we  think,  to  distinguish  this  case  from  that 
of  DeTnarest  v.  Darg  (32  N.  Y.  281),  except  in  the  more  de- 
liberate and  formal  character  of  its  adjudication.  There  the 
adjudication  relied  on  as  an  estoppel  was  rendered  in  a  sum- 
mary proceeding  before  a  referee  appointed  to  determine  the 
conflicting  claims  of  different  parties  to  a  fund,  the  ownership 
of  which  was  involved  in  several  actions  and  proceedings  de- 
pending between  different  parties  and  different  courts.  It  was 
provided  by  the  order  appointing  the  referee  that  any  one  inter- 
ested in  the  subject  of  the  reference  might  be  summoned  be- 
fore him,with  a  view  of  having  all  claims  thereto  finally  settled. 
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The  oixier  made  by  the  referee  was,  upon  notice  to  the  par- 
ties interested,  finally  confirmed  by  the  court.  It  was  held 
that  all  persons  appearing  before  the  referee,  and  litigating  the 
issues  referred  to  him,  were  estopped  from  raising  in  a  sobse- 
qnent  action  any  of  the  matters  determined  upon  such  refer- 
ence. It  was  also  held  that  no  diflference  in  the  appUcation  of 
the  rule  of  res  adjudicata  existed  between  an  adjudication  in 
a  formal  action,  or  in  a  proceeding  which  was  summary  in  its 
character. 

It  follows  also  from  the  decision  in  that  case  that  an  adjudi- 
cation upon  contticthig  claims  between  several  defendants 
to  an  interest  in  the  subject  of  the  actions,  rendered  by  the 
court  upon  the  report  of  a  referee  authorized  to  report  on  such 
claims,  is  equally  conclusive  as  between  such  respective  defend- 
ants who  appeared  and  litigated  their  claims  as  it  would  have 
been  in  the  case  of  a  similar  issue  between  the  plaintiffs  and 
defendants. 

The  case  of  Demarest  v.  Darff  was  based  to  some  extent 
upon  Supervisors  of  Onmidaga  v.  Briggs  (2  Denio,  33),  and  was 
approved  in  People^exreL  Uatzely  v.  HcUl  {80  N.  T.  127),  and 
Jirown  V.  Mayor ^  etc.  (66  id,  391).  It  was  said  by  Judge  Earl 
in  the  latter  case :  "  When  a  matter  in  controversy  between 
parties  has  been  submitted  to  a  competent  judicial  tribunal,  its 
decision  thereon  is  final  between  the  parties  until  it  has  been 
reversed,  set  aside  or  vacated ;  and  the  rule  of  res  adfudicata 
applies  not  only  to  the  judgments  of  courts,  but  to  all  judicial 
determinations,  whether  made  by  courts  in  ordinary  actions,  or 
in  summary  or  special  proceedings,  or  by  judicial  officers,  in 
matters  properly  submitted  for  their  determination." 

We  think,  therefore,  that  the  former  adjudication  precluded 
the  courts  below  from  again  considering  and  deciding  the 
questions  presented  in  this  case,  and  that  the  judgment  rend- 
ered by  them,  giving  a  construction  to  the  will  in  question  so 
far  as  it  was  appealed  from,  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 
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The  People   op  the  State  of  New  Yobk,  Eespondent,  v. 
John  M.  Meyers. 

Under  the  proviBion  of  the  Excise  Act  of  1873  (§  4'  chap.  549,  Laws  of 
1878),  which  provides  that  a  conviction  for  a  violation  of  an^  provision 
of  said  act,  or  of  the  acts  thereby  amended,  hy  any  person  or  at  any 
place  licensed  as  therein  provided,  shall  forfeit  the  license,  and  author- 
izes the  board  of  excise  upon  being  satisfied  of  a  violation  of  any  such 
provision  to  cancel  and  revoke  the  license,  a  conviction  of  a  bar-tender 
of  a  licensed  person  for  an  offense  under  the  act,  committed  at  the  place 
licensed,  operates  tpA>  facto  to  annul  the  license.  .  The  act  casts  upon  the 
licensee  the  necessity,  in  order  to  protect  himself  in  the  enjoyment  of 
his  license,  of  seeing  to  it  that  no  violation  shall  be  committed  upon  the 
licensed  premises ;  and  he  may  not  claim  that  the  offense  was  committed 
without  his  knowledge  or  consent. 
It  is  competent  for  the  legislature  to  prescribe  such  a  cause  of  forfeiture. 
It  seems  that  the  provisions  of  the  act  of  1857  (§§  25,  26,  chap.  628,  Laws 
of  1857),  providing  for  a  revocation  of  a  license,  after  *'a  conviction  or 
judgment"  has  been  obtained  against  a  licensee  for  a  penalty  given  by 
the  act,  or  upon  his  bond,  apply  only  where  there  has  been  a  recovery 
in  a  civil  proceeding,  and  do  not  include  the  case  of  a  conviction  upon 
indictment. 

(Argued  February  8,  1884  ;  decided  February  26,  1884.) 

Appeal  from  jndgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  m^ide  January  25,  1884,  which  affirmed  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  entered  upon  a  verdict  convicting  the 
defendant  of  selling  liquor  without  a  license. 

Defendant  had  a  license,  but  it  was  claimed  by  the  prosecu- 
tion that  it  was  forfeited  and  revoked  by  a  conviction  of  his 
bar-tender  for  selling  liquor  on  defendant's  premises  on  Sunday. 

William  F,  Kintzing  for  appellant.  As  the  license  of  de- 
fendant had  not  been  revoked  by  the  commissioners  of  excise, 
it  was  in  full  force  and  effect  at  the  time  charged  in  the  indict- 
ment (Laws  of  1873,  chap.  540,  §  4 ;  People  v.  Foote,  56 
N.'  T.  321 ;  2  Edmonds  R.  S.,  §§  5-20.)  The  conviction  of 
defendant's  bar-keeper  did  not  operate  as  a  revocation  of  ap- 
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pellaDt's  license  ipso  facto  without   action   being  had  by  the 
board  of  excise.     {People  v.  Utter^  4:-^  Barb.  170.) 

John  Vincent  for  respondent.  A  conviction  of  a  violation 
of  the  act  of  1^3  annnls  the  license.  {People  v.  Tighe^  6 
Hiin,  25.)  The  legislature  have  the  right  to  regulate  the  sale 
of  intoxicating  liquors,  and  the  license  held  by  the  defendant 
in  this  case  was  a  mere  pennit  to  sell  liquor  on  the  premises  oc- 
cupied by  him,  it  gave  him  no  vested  right,  it  was  a  mere  privi- 
lege, and  the  legislature  have  a  perfect  right  to  revoke  or  con- 
tinue licenses  as  they  may  deem  proper.  {Bd,  of  Excise  v. 
jBayry,  34  N.  Y.  657;  People  v.  W rigid,  3  Him,  307.)  The 
selling  without  a  license  was  a  clear  violation  of  the  statute,  and 
therefore  a  misdemeanor.     {Foote  v.  People,  56  N.  Y.  323.) 

Andrews,  J.  The  question  in  this  case  turns  upon  the  con- 
struction of  the  fourth  section  of  the  act,  chapter  549,  of  the 
Laws  of  1873,  entitled  "  An  act  to  amend  an  act  entitled  *  an 
act  regulating  the  sale  of  intoxicating  liquors,'  passed  April 
11,  1870,  and  the  act  entitled  *  an  act  to  suppress  intemperance 
and  to  regulfite  the  sale  of  intoxicating  liquors '  passed  April 
16,  1857."  That  section  is  as  follows  :  "  Any  conviction  for 
the  violation  of  any  provision  of  this  act,  or  of  the  acts  hereby 
amended,  by  any  person  or  persons  licensed,  or  at  any  place 
licensed  as  herein  provided,  shall  forfeit  and  annul  such  license. 
The  board  of  excise  of  any  city,  town  or  village  may  at  any 
time,  and  upon  the  complaint  of  any  resident  of  said  city, 
town  or  village,  shall  summon  before  them  any  jMsrson  or  per- 
sons licensed  as  aforesaid ;  and  if  they  shall  become  satisfied 
that  any  such  person  or  persons  has,  or  Jiave  violated  any  of  the 
provisions  of  this  act  or  of  the  acts  hereby  amended,  they  sliall 
revoke,  cancel  and  annul  the  license  of  such  person  or  persons, 
which  they  are  hereby  empowered  to  do,  and  where  necessary 
to  enter  upon  the  premises  and  take  possession  of  and  cancel 
such  license.  Upon  an  inquiry  the  said  board  or  the  party  com- 
plained of  may  summon,  and  the  said  board  may  compel  the  at- 
tendance of  witnesses   before  them,  and  examine  them  under 


1884.]  The  People  v.  Meyers.  225 

opinion  of  tlie  Court,  per  Andrews,  J. 

oath."  The  sale  of  intoxicating  liquors  by  any  -inn,  tavern  or 
hotel-keeper,  or  other  person  on  Sunday,  is  made  by  the  act 
a  misdemeanor.  (§  5.)  The  conviction  of  the  defendant's 
bar-keeper  for  the  sale  of  liquor  on  Sunday  was,  therefore,  a 
conviction  for  an  oflEense  under  tlie  act. 

We  think  the  conviction  operated  ipso  facto  to  annul  the  de- 
fendant's license.  The  first  clause  of  section  4,  is  awkwardly 
drawn,  but  in  view  of  the  whole  act,  its  meaning  is  plain. 
The  license  authorized  by  the  second  section  is  a  license  to 
one  or  more  designated  persons  to  sell  intoxicating  liquors,  etc., 
at  a  specified  place  within  the  city,  town  or  village,  within 
which  the  license  is  granted.  It  was  competent  for  the  legis- 
lature in  its  discretion  to  annex  any  conditions  to  the  granting 
of  licenses  which  it  deemed  proper,  and  to  prescribe  causes  of 
forfeiture.  {Board  of  Excise  v.  Barrie^  34  N.  T.  657.)  It  is 
plain  that  a  conviction  of  a  licensee,  of  an  oflEense  under  the 
act  works  a  forfeiture  of  his  license.  The  act  so  declares. 
The  words  are  "  such  conviction  shall  forfeit  and  annul  such 
license."  In  addition  the  same  result  is  made  to  follow 
any  conviction  for  a  violation  of  the  act,  at  the  place  licensed. 
The  act  casts  upon  the  licensee  the  necessity,  in  order  to  pro- 
tect himself  in  the  enjoyment  of  the  license,  of  seeing  to  it 
that  no  violation  shall  be  committed  on  the  licensed  premises. 
It  is  not  left  open  to  the  licensee  to  claim,  in  case  of  the  con- 
viction of  another  for  such  violation,  that  it  was  committed, 
without  his  knowledge  or  consent.  The  words  "  or  at  the  place 
licensed,"  were  obviously  inserted  to  meet  this  precise  case. 
Any  other  construction  would  make  the  words  meaningless. 
The  subsequent  clause  of  the  section  provides  for  the  annul- 
ment of  the  license  by  thfe  board  of  excise,  upon  proceedings  in- 
stituted upon  its  own  motion,  or  upon  cJomplaint  of  a  resident. 
This  jurisdiction  does  not  depend  upon  the  fact  of  a  prior 
conviction  under  the  act.  It  is  an  independent  remedy  for 
the  annulment  of  a  license  by  the  board  of  excise,  whenever 
it  becomes  satisfied  upon  inquiry,  after  notice,  that  the  licensee 
SiCKBLS  —  Vol.  L.  29 
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has  violated  the  act.  It  snpplements  the  provision  in  the  prior 
clause,  and  operates  as  an  additional  restraint  upon  the  license. 

It  is  not  necessary  to  consider  sections  25  and  26,  of  the  act 
of  1857.  Those  sections  provide  for  the  revocation  of  a  license 
after  a  conviction  or  judgment  has  been  obtained  against  a 
licensee  for  a  pei!ialty  given  by  the  act,  or  npon  his  bond.  The 
word  conviction  in  these  sections  is  inaccurately  used.  But 
the  power  of  revocation  given  is  by  the  context  plainly  limited, 
and  exists  only  where  there  has  been  a  recovery  in  a  civil  pro- 
ceeding, in  one  of  the  cases  specified,  and  does  not  extend  to 
the  case  of  a  conviction  upon  indictment.  This  question  was 
considered  in  People  v.  Tiyhs  (5  Hun,  25).  The  opinion  of 
Gilbert,  J.,  in  that  case  contains  a  satisfactory  exposition  of 
the  statute  in  question. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed 


Nancy  Watts  et  al..  Respondents,  v.  John  Ronald,  Executor, 
etc..  Appellant. 

J.,  bj  her  will,  gave  to  her  hasband  $5,000,  which  was  about  one-third  of 
her  estate,  and  also  the  use  and  benefit  of  the  residae  until  her  oldest 
daughter,  M.  S.,  became  of  age;  she  directed  that  such  residue  should  then 
be  divided  equally  between  her  two  daughters,  M.  S.  and  M.,  each  to 
come  into  possession  of  her  share  at  the  age  of  twenty-one,  the  husband 
to  have  the  use  of  M.'s  share  until  her  arrival  at  that  age.  In  case  of  the 
death  of  either  of  the  daughters,  before  arrival  of  age,  the  will  directed 
that  "  the  one  living  shall  receive  the  share  of  the  one  deceased,  but 
in  the  order  of  their  ages  as  above  described/'  In  case  of  the  death 
of  the  two  daughters  before  arrival  at  the  age  of  twenty-one  their  re- 
spective shares  were  directed  to  be  divided  equally  between  the  testator's 
"brothers  and  sisters  or  their  immediate  heirs,  but  in  the  order  above  men* 
tioned."  M.  S,  died  Intestate  after  she  arrived  at  the  age  of  twenty-one ; 
after  that,  but  before  her  arrival  of  age,  M.  died.     HM,  that  the  share  of 
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M.  S.  pasaed,  upon  her  death,  to  her  next  of  kin,  but  that  the  share  of 
M.  went  to  the  brothers  and  sisters  of  the  testatrix. 

(Submitted  February  8.  1884  ;  decided  February  26,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  14,  1883,  which  reversed  a  decree  of  the 
surrogate  of  the  county  of  Chautauqua,  entered  in  proceedings 
instituted  by  the  brothers  and  sisters  of  Jane  E.  Ronald,  de- 
ceased, to  compel  an  accounting  hy  James  Ronald,  executor  of 
her  last  will. 

The  said  Jane  E.  Ronald  died  in  the  year  1872,  leaving  a 
last  will  and  testament  of  the  material  portions  of  which  the 
following  is  a  copy  : 

"  I  give  and  bequeath  to  my  beloved  husband,  James 
Ronald,  the  sum  of  $6,000,  and  also  the  use  and  benefit  of  all 
my  property  of  every  kind  and  description,  personal  and  real, 
until  my  daughter  Margaret  S.  Ronald  arrives  at  the  age  of 
twenty-one  years.  The  balance  and  remainder  of  all  my  prop- 
erty of  every  description  after  deducting  the  above  men- 
tioned bequest  to  my  husband,  James  Ronald,  I  order  and 
direct  to  be  divided  equally  between  my  two  daughters,  Mar- 
garet S.  Ronald  and  Mary  Ronald,  share  and  share  alike  ;  the 
said  Margaret  S.  Ronald  to  come  into  full  possession  of  her 
share  at  the  age  of  twenty-one  years ;  and  Mary  Ronald  to 
come  into  possession  of  her  share  at  the  age  of  twenty-one 
years.  And  I  further  direct  that  my  husband,  James  Ronald, 
shall  have  the  use  of  each  of  the  above  shares  I  have  directed 
to  be  given  to  my  two  daughters  until  they  have  arrived  at 
the  age  of  twenty-one  years,  respectively.  I  further  direct  that 
m  case  of  the  death  of  either  of  my  daughters,  the  one  living 
shall  receive  the  share  of  the  one  deceased,  but  in  the  order  of 
their  ages  as  above  described,  and  in  case  of  the  death  of  my 
two  daughters  before  they  arrive  at  the  age  of  twenty-one 
years,  I  direct  that  their   respective  shares  shall  be  divided 
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equally  between  my  brothers  and  sisters,  or  their  immediate 
heirs,  but  in  the  order  above  mentioned." 

Margaret  S.,  the  older  daughter,  after  her  arrival  at  full 
age,  died  intestate.  Afterward  Mary,  the  younger  daughter, 
died  under  the  age  of  twenty-one  years.  The  testatrix  had  no 
real  estate,  and  her  personal  property  inventoried  at  about 
$15,000. 

The  surrogate  dismissed  the  proceedings  on  the  ground  that 
the  petitioners  were  not  interested  in  the  estate,  and  so  had 
no  standing  in  court. 


C.  D.  Murray  for  appellant.  The  shares  given  in  the  will 
to  the  two  daughters  of  the  testatrix  vested  in  them,  and  were 
only  liable  to  be  defeated  by  their  death  before  arriving  at 
full  age.  {Patterson  v.  Ellis,  11  Wend.  259,  274  ;  Merett  r. 
Everett,  29  N.  Y.  39,  75 ;  CHlnum  v.  Reddington,  24  id.  9 ; 
Bushnell  v.  Carpenter,  92  id.  270.) 

Austin  Smith  and  S.  C.  Kingsbury  for  respondents.  The 
petitioner  being  an  interested  party  had  a  right  to  call  the 
executor  to  account.  (Code,  §§  2514,  subd.  11,  2726,  2743, 
2729,  2730.)  The  share  of  Mary,  the  daughter  of  the  testa- 
trix, who  died  under  age,  reverted  under  the  will  to  the 
brothers  and  sisters  of  the  testatrix.  (88  N.  Y.  167.) 

MiLLEB,  J.  The  testatrix  by  her  will  bequeathed  to  her  hus- 
band the  sum  of  $5,000  and  the  use  and  benefit  of  all  her 
property  until  her  daughter  Margaret  arrived  at  the  age  of 
twenty-one  years;  she  then  directed  that  the  balance  of  her 
estate  be  divided  between  her  two  daughters  Margaret  S.  and 
Mary,  share  and  share  alike,  each  to  come  into  full  possession 
of  her  share  at  the  age  of  twenty-one ;  she  also  provided  that 
her  husband  should  have  the  use  of  the  shares  she  had  given 
to  her  daughters  until  they  arrived  at  the  age  of  twenty-one 
years,  respectively,  and  that  in  case  of  the  death  of  either  of  her 
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daughters  the  one  living  should  receive  the  share  of  the  one 
deceased  but  in  the  order  of  their  ages  as  before  described, 
"  and  in  case  of  the  death  of  my  two  daughters  before  they 
arrive  at  the  age  of  twenty-one  years,  I  direct  that  their 
respective  shares  shall  be  divided  equally  between  my  brothers 
and  sisters,  or  their  immediate  heirs,  but  in  the  order  above 
mentioned." 

Margaret  S.,  the  older  daughter,  arrived  at  fall  age  and  then 
died  intestate,  never  having  married.  After  her  death  and 
before  she  arrived  at  the  age  of  twenty-one  years  Mary,  the 
younger  daughter,  died.  The  share  of  Margaret  by  her  death 
passed  to  her  next  of  kin,  and  no  question  is  made  in 
regard  to  the  same.  The  real  point  in  controversy  is  in  reference 
to  the  share  of  Mary,  and  upon  this  appeal  we  are  called  upon  to 
determine  whether  her  father  is  entitled  to  the  same  or  whether 
it  passed  under  the  will  to  the  brothers  and  sisters  of  the  tes- 
tatrix. The  phraseology  in  the  will,  "  in  case  of  the  death  of 
my  two  daughters  before  they  arrive  at  the  age  of  twenty-one 
years,"  of  itself  would  seem  to  import  that  both  the  daughters 
must  die  before  arriving  at  full  age  in  order  to  entitle  the 
brothers  and  sisters  of  the  testatrix  to  a  share  in  her  estate, 
but  if  taken  literally  the  words  are  susceptible  of  the  inter- 
pretation, that  as  one  of  the  daughters  did  die  before  arriving 
at  the  age  of  twenty-one  years,  the  death  of  both  of  them  did 
happen  before  both  of  them  arrived  at  that  age.  In  the  con- 
struction of  wills  we  should  look  at,  and  if  possible,  ascertain 
the  intention  of  the  maker.  From  an  examination  of  the 
various  provisions  contained  in  the  testatrix's  will  and  from  the 
surrounding  circumstances  it  is  very  manifest  that  sh^  intended 
to  divide  her  estate  between  her  husband  and  her  two  children 
in  about  equal  proportions.  She  bequeathed  to  him  absolutely 
about  one-third  of  the  same,  she  then  gave  him  the  use  and 
benefit  of  the  remainder,  no  doubt  for  the  support  and  education 
of  her  two  children  until  they  arrived  respectively  at  the  age 
of  twenty-one  years  and  then  disposed  of  the  same  share  and 
share  alike  to  each  of  them.     She  meant,  if  they  lived  until 
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after  that  period,  that  each  of  them  should  be  entitled  to  an 
eqnal  share  of  her  property  with  a  right  to  dispose  of  the  same 
absolutely  and  to  whomsoever  they  chose.  If  both  had  lived 
beyond  that  time,  and  had  died  after  arriving  at  the  age  of 
twenty-one  without  a  will,  their  shares  would  have  passed  to 
their  next  of  kin.  As  one  of  them  did  not  live  until  that 
time  and  as  literally  both  did  die  before  both  arrived  at  the 
age  of  twenty-one  years,  it  would  seem  to  be  a  fair  and  legiti- 
mate inference  that  the  testatrix  meant  that  the  interest  of  the 
one  who  did  not  arrive  at  full  age  before  her  decease  should 
pass  to  her  own  brotliers  and  sisters.  Certainly  there  is  no 
valid  ground  for  claiming  that  the  husband,  for  whom  provision 
had  been  made  absolutely  in  the  will,  and  who  was  entitled  to 
inherit  from  the  daughters  in  case  of  their  death  after  arriving 
at  full  age,  should  take  the  entire  estate  in  case  of  the  death  of 
one  of  the  children  before  arriving  at  the  age  of  twenty-one 
years.  The  ample  provision  made  for  him  in  the  will  and  the 
interests  which  he  was  likely  to  acquire  in  case  both  children 
arrived  at  the  age  of  twenty-one,  and  then  died,  militate  against 
the  idea  that  the  testatrix  intended  in  case  of  the  death  of  one 
of  the  children  before  she  reached  twenty-one,  he  should  take 
her  portion  of  the  estate.  The  use  of  the  word  "two  "  in  the 
clause  cited  is  equivalent  to  the  word  "  my  "  in  the  previous 
portion  of  the  will  and  of  itself  has  no  special  significance.  It 
cannot,  we  think,  be  claimed  that  there  was  an  absolute  gift  to 
the  daughters  of  the  testatrix  which  vested  the  bequests  in  them 
so  as  to  prevent  the  provisions  contained  in  the  will  from 
being  carried  into  effect.  Whatever  estate  was  bequeathed 
was  subjfect  to  the  contingencies  named  in  the  will  and  must  be 
disposed  of  upon  a  fair  interpretation  of  the  same  in  accordance 
with  the  rules  of  law  applicable  to  such  cases.  The  petitioner, 
being  entitled  to  a  portion  of  the  estate,  had  the  right  to  an 
accounting  of  the  executor  and  the  General  Term  properly 
reversed  the  order  of  the  surrogate. 

The  question  considered  is  not  free  from  difSculty  but  under 
the  circumstances,  we  think,  the  jndgment  of  the  General  Terra 
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should  be  affirmed,  with  costs  of  both  parties  to  be  paid  out  of 
the  fuiid. 
Ail  concur. 


Judgment  affirmed. 


Benjamin  Woollby,  as  Executor,  etc..  Appellant,  v.  Sabah  E. 
WooLLEY  et  al.,  Respondents. 

The  formal  execution  of  a  wiU  may  not  be  presumed,  in  opposition  to  posi- 
tive testimony,  merely  upon  the  ground  that  the  attestation  clause  is  in 
due  form. 

The  attestation  to  the  codicil  to  a  will,  presented  for  probate,  was  in  due 
form,  and  beneath  it  were  the  signatures  of  the  two  witnesses,  with  their 
places  of  residence ;  one  of  them  testified  tliat  he  did  not  see  the  testatrix 
sign  the  codicil  and  did  not  think  she  acknowledged  to  him  that  she  had 
signed  it;  that  the  signature  beneath  the  attestation  clause  was  his; 
that  he  did  not  know,  but  presumed  the  clause  was  there  when  he 
signed ;  that  he  signed  in  the  presence  of  the  testatrix  and  of  the  other 
witness  at  her  request,  and  the  other  witness  then  signed  in  his  presence; 
that  he  was  a  lawyer  and  knew  it  was  not  customary  unless  the  instru- 
ment was  a  will  to  place  the  residence  of  a  witness  after  his  name.  The 
other  witness  testified  that  one  of  the  signatures  following  the  attestation 
clause  was  hers ;  that  she  did  not  remember  seeing  the  testator  sign  the 
paper ;  that  the  latter  did  not  in  the  presence  of  witness  acknowledge  it  to 
be  a  codicil  to  her  will,  and  witness  did  not  remember  her  saying  any 
thing  about  it.  Witness  further  testified  that  she  remembered  signing 
and  that  the  other  witness  was  present  and  signed  ;  that  she  signed  at  the 
request  of  the  testatrix  who  said  **  I  have  a  paper  here  I  want  you  to 
sign;'*  that  she  put  her  place  of  residence  after  her  name,  because  the 
other  witness  told  her  it  was  necessary,  or  because  she  saw  he  had  added 
his  place  of  residence  ;  that  she  knew  the  testatrix  did  not  state  it  was  a 
codicil,  and  that  witness  did  not  know  it  was,  but  supposed  she  knew 
she  was  signing  as  a  witness.  The  testimony  was  given  within  a  year 
after  the  alleged  codicil  was  executed.  Held,  that  the  testimony  was  in. 
sufficient  to  authorize  the  admission  of  the  codicil  to  probate. 

(S^bmitted  February  8, 1884 ;  decided  February  26, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
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made  September  14,  1880,  which  affirmed  a  decree  of  the  sur- 
rogate ofthe  county  of  Queens,  admitting  to  probate  an  alleged 
codicil  to  the  will  of  Margaretta  WooUey,  deceased. 
The  material  facts  are  stated  in  the  opinion. 

Benjamin  W.  Dovming  for  appellant.  It  was  the  duty  of 
the  testator  at  the  time  of  subscribing  or  acknowledging  his 
subscription  to  declare  the  instrument  so  subscribed  to  be  his 
last  will  and  testament.  •  (2  R.  S.  63,  §  40 ;  OUbert  v.  Knox,  52  • 
N.  T.  128;  MitcheU  v.  Mitchell,  16  Hun,  97 ;  77  N.  Y.  596.) 
The  statute  contemplates  the  subscription  and  publication  as 
two  distinct  acts,  both  of  which  are  necessary  to  the  due  execu- 
tion of  the  will.  {Lewis  v.  Lewisj  11  N.  T.  522';  Buskin  v. 
Buskin,  36  id.  416;  Jackson  v.  Jackson,  39  id.  153,  161;  67 
id.  409.)  The  declaration  must  be  made  to  each  witness  at 
the  time  of  subscribing  or  acknowledging,  in  the  presence  of 
the  parties,  and  must  point  to  the  particular  instrument  in 
process  of  execution.  {Hunt  v.  MouUrie,  3  Bradf .  322 ;  Wil- 
son V.  Hettrick,  2  id.  427.)  Conjectures  and  inferences  drawn 
from  the  fact  of  the  attestation  clause  are  inadmissible  in 
view  of  the  positive  testimony  of  the  witnesses » that  they  did 
not  see  or  hear  it  read.  {Tarramt  v.  Ware,  25  N.  Y.  429, 
note;  Lewis  v.  Lewis,  11  id.  229;  Brown  v.  Cody,  19  Wend. 
477  ;  Grant  on  Exrs.,  §  440 ;  Newell  v.  Doty,  33  N.  Y,  83, 
94;  BxiHerv.  Bense^  1  Barb.  526;  Morehouse  v.  Mathews,  2 
N.  Y.  514.) 

Harrison  S,  Moorcs for  respondents.  It  is  proper  for  the 
court  to  consider  the  attestation  clause  and  to  be  governed  by 
it  where  the  recollection  of  the  witnesses  is  at  fault.  (Orser 
v.  Orser,  24  N.  Y..  51;  Peck  v.  Cart/,  27  id.  9,  24;  In  re 
Pepoor,  91  id.  255.)  The  undisputed  testimony  that  the  tes- 
tatrix handed  the  witnesses  the  Instrument  with  her  name  upon 
it,  requesting  them  to  sign  it  as  witnesses,  is  in  law  an  acknowl- 
edgment of  her  signature.  {Peck  v.  Gary,  38  N.  Y.  32,  33 ; 
Willis  V.  Mott,  36  id.  486 ;  Oaze  v.  Gaze,  3  Curt.  451 ;  27  N. 
Y.  32;  Kirgwin  v.  Kirgwin,  3  Curt.  607.)    That  the  pre- 
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scriptions  of  the  statute  were  complied  with  may  be  inferred 
from  the  circumstances  without  any  direct  testimony.  (Peck 
V.  Cory,  27  N.  Y.  30;  Zewiq  v.  ZewiSy  11  id.  224;  Trustees; 
etc.y  V.  Calhoun,  25  id,  425,  426  and  note ;  Bugg  v.  Huffffj 
83  id.  694 ;  In  re  Pepoor,  91  id.  255  ;  Orser  v.  Orser,  24  id. 
52 ;  Weeb  v.  Dye,  18  W.  Va.  380 ;  Nickerson  v.  Buck,  12 
Gush.  332 ;  WiJlis  v.  Molt,  36  N.  Y.  496.) 

Eael,  J.  Margaretta  Woolley  died  in  June,  1879,  leaving 
a  will  dated  March  1, 1878,  and  a  paper  purporting  to  be  a  codi- 
cil thereto,  dated  October  21,  of  the  same  ye^r.  The  executor 
named  in  the  will  presented  both  papers  to  the  surrogate  for 
probate,  and  the  hearing  before  him  was  had  in  November, 
1879.  Proof  of  the  will  was  not  contested ;  but  the  executor 
contested  the  proof  of  the  alleged  codicil.  The  surrogate  ad- 
mitted both  papers  to  probate  as  the  will  of  the  decedent ;  and 
his  decree  was  upon  appeal  by  the  executor  to  the  General 
Term  of.  the  Supreme  Court  affirmed,  and  the  executor  then 
appealed  to  this  court. 

The  sole  question  presented  for  our  determination  is  whether 
the  paper  purporting  to  be  a  codicil  to  the  will  of  the  deceased 
was  executed  with  the  formalities  required  by  the  statute. 

Beneath  the  signature  to  the  codicil  is  an  attestation  clause 
reciting  the  execution  of  the  '  codicil  with  the  formalities 
required  by  the  statute,  and  beneath  that  are  the  signatures  of 
the  two  witnesses,  Arthur  Van  De  Water  and  Mary  W.  Hewlett, 
with  the  place  of  their  residence.  These  two  witnesses  were 
the  only  persons  who  gave  evidence  as  to  the  execution  of  tlie 
codicil ;  and  I  will  abstract  the  whole  of  their  evidence  so  far 
as  it  is  material.  Upon  his  direct  examination  Van  De  Water 
testified  that  he  knew  the  deceased;  that  he  did  not  see  her 
sign  the  codicil,  and  he  did  not  think  she  acknowledged  to 
him  that  she  had  signed  it.  On  his  cross-examination  he  testi- 
fied that  the  signature  at  the  end  of  the  attestation  clause  was 
his ;  that  he  did  not  know  whether  that  clause  was  there  when 
he  signed  it,  but  presumed  it  was ;  that  he  was  at  Mr.  WooUey's 
house,  in  a  room  with  Mrs.  Woolley  and  the  other  witness 
SiCKELS  —  Vol.  L.  30 
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when  lie  sigued  it ;  that  he  signed  it  at  her  request,  she  hand- 
ing him  the  paper  and  tlie  pen;  that  Mrs.  Hewlett  signed  it  in 
his  presence;  that  he  was  a  laVyer  by  profession,  and  had 
been  practicing  by  himself  nearly  three  years ;  that  he  studied 
law  with  the  counsel  for  the  executor,  and  was  in  his  office 
about  two  years ;  that  he  knew  it  was  not  customary,  unless 
the  instrument  was  a  will,  to  place  the  witness'  residence  after 
his  name.  Mrs.  Hewlett,  the  other  witness,  after  testifying 
that  she  had  resided  in  the  family  of  Mr.  and  Mrs.  Woolley  for  a 
number  of  years  then  past,  and  tliat  she  was  a  second  cousin  of 
Mrs.  Woolley,  \^  asked  this  question :  "  Did  you  see  Mrs. 
Woolley  sign  that  paper  ?  '^  She  answered :  "  No,  I  do  not 
remember  seeing  her  sign  that  paper  ;  she  did  not,  in  my 
presence,  acknowledge  that  instrument  to  be  a  codicil  to  her 
last  will ;  I  do  not  remember  her  saying  any  thing  about  it ; 
the  signature  at  the  bottom  of  the  attestation  clause,  immedi- 
ately under  Mr.  Van  De  Water's  is  mine."  She  was  then 
further  examined,  and  testified  as  follows :  "  I  remember  sign- 
ing this  paper,  and  also  remember  Mr.  Van  De  Water  being 
present  and  signing  it  also ;  no  one  was  present  except  testa- 
trix, Mr.  Van  De  Water  and  myself;  Mrs.  Woolley  had  the 
paper  first,  and  I  signed  it  at  her  request ;  I  did  not  know  any 
thing  about  the  codicil  before  that ;  I  put  my  place  of  resi- 
dence after  my  name ;  I  might  have  done  so  because  Mr.  Van 
De  Water  told  me  that  it  was  necessary,  or  because  I  saw  that 
he  had  added  his  residence,  or  I  might  have  been  told  to  do 
so ;  Mrs.  Woolley,  when  she  asked  me  to  sign  the  paper,  said : 
I  have  a  paper  here  that  I  want  you  to  sign  ;  I  did  not  know 
that  it  was  a  will ;  I  suppose  I  must  have  known  that  I  was 
signing  it  as  a  witness  ;  I  know  that  Mrs.  Woolley  did  not  state 
that  it  was  a  codicil ;  the  paper  I  signed  was  lying  on  the  table 
when  she  asked  me  to  sign  it." 

This  is  all  the  evidence,  and  it  falls  far  short,  it  seems  to  me, 
of  what  the  statute  requires.  This  evidence  was  given  within 
about  a  year  after  the  alleged  codicil  was  executed,  and  hence 
this  case  is  not  to  be  treated  like  one  where  an  attempt  is  made 
to  prove  a  will  after  the  lapse  of  a  long  time,  when  witnesses 
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may  not  be  able  to  testify  f  iilly  to  the  statutory  requirements 
from  a  failure  of  memory.  In  such  case  a  regular  and  full 
attestation  clause,  with  very  slight  proof  or  confirmatory  cir- 
cumstances, may  be  held  sufficient.  In  Wilson  v.  Hetterick 
(2  Brad.  8ur.  R  427),  the  learned  surrogate  said :  "  Where 
there  has  been  such  a  lapse  of  time  between  the  act  and  the 
time  when  the  witness  is  called  upon  to  testify  concerning  it  as 
to  justify  the  inference  that  his  recollection  of  the  circumstances 
may  be  imperfect,  due  celebration  of  the  forms  necessary  to 
make  a  valid  will  may  be  presumed,  unless  there  be  evidence 
repugnant  to  such  a  presumption.  To  authorize  an  inference 
of  this  kind,  however,  it  is  not  sufficient  for  the  witnesses 
merely  to  say  they  do  not  recollect,  or  that  the  requisite  form 
may  have  been  complied  with,  and  have  escaped  their  memory. 
But  there  must  be  enough  in  the  circumstances,  and  the  remote 
date  of  the  transaction  to  lay  the  defect  in  the  proof  upon  the 
infirmity  of  the  human  memory."  In  Lewis  v.  Lewis  (11  N. 
T.  220),  Judge  Allen  said:  "It  (the  formal  execution  of  a' 
will)  cannot  be  presumed,  in  opposition  to  positive  testimony, 
merely  upon  the  ground  that  the  attestation  clause  is  in  due 
form,  and  states  that  all  things  were  done  which  are  required 
to  be  done  to  make  the  instrument  valid  as  a  will." 

Here,  as  to  essentials,  there  does  not  seem  to  have  been  a 
mere  failure  of  memory  on  the  part  of  the  witnesses.  They 
both  testify  that  the  testatrix  did  not  sign  the  codicil  in  their 
presence,  and  so  far  they  contradict  the  attestation  clause 
which  recites  that  she  did.  There  is  no  proof  that  she  acknowl- 
edged the  signature  to  the  witnesses ;  and  there  is  nothing  from 
which  it  can  properly  be  inferred  that  she  did  so.  There  is  no 
evidence  that  she  called  the  attention  of  the  witnesses  to  her 
signature,  or  even  that  they  saw  it ;  or  that  they  heard  or  knew 
the  contents  of  the  attestation  clause.  The  proof  is  quite  posi- 
tive also  that  she  did  not  declare  the  paper  to  be  a  codicil  to 
her  will ;  at  least  one  of  the  witnesses,  Mrs.  Hewlett,  did  not 
even  know  that  the  paper  was  a  codicil.  According  to  her  evi- 
dence the  testatrix  simply  produced  the  paper,  and  asked  her  to 
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sign  it  as  a  witness  without  saying  what  the  paper  was,  or  say- 
ing any  thing  about  it. 

Here  there  was  not  even  the  presumption  that  is  sometimes 
indulged  in  from  the  fact  that  the  will  was  drawn  by  a  lawyer, 
and  executed  under  his  supervision,  for  this  codicil  bears  in- 
ternal evidence  that  it  was  not  drawn  by  a  lawyer ;  and  while 
Van  De  Water  was  a  lawyer,  he  was  simply  called  upon  to  wit- 
ness the  instrument ;  and  it  can  be  inferred  that  he  knew  that 
it  was  of  a  testamentary  character  only  from  the  simple  fact 
that  he  wrote  his  place  of  residence  after  his  signature. 

If  it  should  finally  be  held  that  a  will  could  be  admitted  to 
probate  upon  such  evidence,  the  statute  prescribing  the  form- 
alities with  which  wills  should  be  executed,  would  be  substan- 
tially nullified  and  its  wise  purpose  defeated.  All  that  would 
then  be  needed  would  be  a  formal  attestation  clause,  and  then 
the  will  could  be  admitted  to  probate  without  any  further  evi- 
dence from  the  witnesses  as  to  the  requisite  formalities,  and 
even,  as  in  this  case,  against  their  evidence. 

It  is  not  denied  that  a  will  may  be  proved,  even  against  the 
evidence  of  the  subscribing  witnesses,  by  other  sufficient  evi- 
dence, and  that  the  due  execution  of  a  will  may  be  inferred 
from  a  regular  attestation  clause,  and  all  the  surrounding  cir- 
cumstances tending  to  show  due  execution.  But  here  there  is 
nothing  from  which  the  inference  of  due  execution  can  be 
legitimately  drawn. 

In  the  case  of  MUc/iell  v.  Mitchell  (16  Hun,  97,  affirmed 
in  this  court,  77  JT.  Y.  596)  the  proponents  of  a  will  made  a 
much  stronger  case  tlian  was  made  here,  and  probate  was 
denied ;  and  our  decision  in  that  case  is  ample  authority  for 
.the  conclusion  we  reach  in  this. 

The  judgment  of  the  General  Term,  and,  the  decree  of  the 
surrogate  should  be  reversed,  and  a  new  hearing  had  before  the 
surrogate ;  costs  of  the  party  finally  prevailing  to  be  paid  out 
of  the  estate. 

All  concur. 

Judgment  accordingly. 
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Morton  A.  Bowen,  as  Executor,  etc.,  Respondent,  v.  William     ii|_S| 
F.  Mandeiville,  Appellant.  \^  ^i 

Where  a  party  has  been  induced  by  fraud  to  enter  into  an  executed  con-      I    ^^   ^^J 

tract  for  the  purchase  of  property  he  may  either  rescind  and  recover  back      ' 

th^  consideration  paid,  or  affirm  the  contract  and  recover  damages  for  the 
fraud;  he  cannot  have  both  remedies  as  they  are  inconsistent. 

A  party  may,  however,  prosecute  as  many  remedies  as  he  legally  has, 
provided  they  are  consistent  and  concurrent. 

In  an  action  to  recover  damages  for  alleged  fraud  by  which  B.,  plaintifif 's 
testator,  was  induced  to  purchase  a  bond  and  mortgage  of  defendant,  it 
appeared  that  B.  had  previously  recovered  two  judgments  against  de- 
fendant  for  instlkllments  of  interest  falling  due  on  the  bond,  in  actions 
upon  a  guaranty  of  payment  contained  in  the  assignment  of  the  securi. 
ties.  HM  that  such  judgments  were  not  a  bar  to  the  action,  as  the  reme- 
dies were  consistent  and  concurrent,  both  proceeding  upon  the  theory 
of  an  aflSrmance  of  the  contract. 

it  9eem9  that,  had  the  former  judgments  been  for  the  whole  amount  guar- 
anteed, a  different  question  would  have  been  presented  ;  that  plaintiff  is 
entitled  to  but  one  satisfaction  of  the  whole  damage  sustained,  and  when 
this  has  been  obtained,  all  of  the  judgments  should  be  ordered  satisfied. 

(Argued  January  18, 1884  ;  decided  March  4,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  January  25, 
1883,  which  reversed  an  order  of  Special  Term,  denying  a 
motion  for  a  new  trial,  and  granted  such  motion.  (Reported 
below,  29  Hun,  42.) 

This  action  was  originally  brought  ^  by  Adna  Bowen,  the 
present  plaintiffs  testator,  to  recover  damages  for  alleged  fraud 
in  the  sale  by  defendant  to  plaintiff's  testator  of  a  bond  and 
mortgage.        ' 

The  complaint  alleged  in  substance  that  said  Bowen  was 
indnced  to  purchase  by  means  of  false  and  fraudulent  repre- 
sentations on  the  part  of  defendant  as  to  the  value  and 
condition  of  the  mortgaged  premises.  The  assignment  of  the 
bond  and  mortgage  contained  a  guaranty  on  the  part  of 
defendant  of  payment  of  the  whole  amount  seciu^  thereby. 
The  bond  was  payable  in  installments,  having  several  years 
to  run,  with  interest  annually.  It  appeared  on  the  trial  that 
the  original  plaintiff  had  sued  the  defendant  on  his  guaranty 


238  BowBN  V.  Mandbville.  [March, 


Statement  of  case. 


for  each  of  twofinstallments  of  interest,  as  they  matured,  and 
obtained  judgment  on  each,  but  no  part  of  the  same  has  been 
collected.  The  trial  judge  ordered  a  nonsuit  upon  the  ground 
that  the  action  was  barred  by  the  recoveries  in  the  suits  upon 
the  guaranty. 

Edwa/rd  Webster  for  appellant.  A  judgment  extinguishes  a 
demand,  and  if  plaintiff  brings  two  actions  for  the  same  cause 
a  judgment  in  one  action  is  a  bar  to  the  other.  {Nicholas  v. 
Mdson^  21  Wend.  339 ;  Thomas  v.  Rumaey^  6  Johns.  26.)  In 
an  action  for  fraud,  proof  of  a  former  recovery  on  contract 
for  the  same  cause  is  a  bar  to  the  second  action.  {Jones  v. 
SchrieveUj  8  Johns.  453 ;  Kndght  v.  Dwrdop^  4  Barb.  36 ;  Rioe 
V.  King^  7  Johns.  20.)  Where  there  exists  an  election  between 
two  inconsistent  remedies,  the  party  is  confined  to  the  remedy 
which  he  first  prefers  to  adopt ;  the  remedies  are  not  concurrent, 
and  the  choice  between  them  being  made,  the  right  to  follow 
the  other  is  forever  gone.  {Rodemnamd  v.  Clarke  46  N.  Y. 
357 ;  Sanger  v.  Wood^  3  Johns.  Oh.  416  ;  Morris  v.  Res^ord^ 
18  N.  Y.  552;  MoO&r  v.  Tuska,  87  id.  166.)  The  fact  that 
plaintiff  purchased  the  securities  at  an  exorbitant  discount, 
ought  of  itself  to  have  put  him  upon  his  inquiry.  {Long  v. 
Warren,  68  N.  Y.  427;  WiUiamson  v.  Brown,  15  id.  354.) 
The  holder  of  a  bond  and  mortgage  has  his  election  to  sue  on 
the  bond,  or  to  foreclose  the  mortgage  ;  but  if  he  elect  to  fore- 
close, no  action  at  law  shall  commence  or  be  maintained  with- 
out express  leave  of  the  court.  (Code  of  Civil  Proc.,  §§  1628, 
1630.) 

H,  J).  Thicker  for  respondent.  The  judgment  recovered  by 
plaintiff  for  the  first  installment  against  defendant  on  his 
guaranty  of  payment  of  the  bond  and  mortgage,  and  the  pen- 
dency of  the  action  for  the  recovery  of  the  second  installment 
constituted  no  defense  to  this  action.  {Steinhachy^  Relief  F. 
Ins.  Co.,  77  N.  Y.  498,  501 ;  Rice  v.  King,  7  J.  R.  20.)  The 
remedy  to  enforce  the  contract  and  the  remedy  to  rescind  and 
to  recover  back  the  consideration,  are  inconsistent  with  and 
hostye  to  each  other,  and  this  latter  remedy  is  just  what  the 
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plaintiff  has  waived  by  his  acts  of  affirmance,  and  nothing  more. 
{Rodermand  v.  Clark^  46  N.  T.  352;  Allaire  v.  Whitney^ 
1  Hill,  482;  Whitney  v.  Allaire,  1  Cow.  365  ;  Gould 
V.  Cayuga  Co.  £%  86  N.  Y.  75,  84.)  The  judgment 
on  the  guaranty  is  but  a  security  for  the  original  cause 
of  action  on  the  contract  of  sale  and  guaranty  on  which 
it  is  founded,  until  it  be  made  productive  in  satisfaction  ;  until 
then  the  judgment  cannot  operate  to  merge  the  fraud  or  change 
any  other  collateral,  concurrent  remedy  which  the  plaintiff 
may  have.  {Drake  v.  Mitchell^  3  East,  258  ;  CJiipman  v. 
Ma/rtin,  13  J.  E.  241,  244 ;  Boioman  v.  Teal,  23  Wend.  306, 
309;  Ward  v.  Wyjnanj  17  id.  193.)  Plaintiff  had  a  right  to 
rely  on  the  defendant's  representations  and  was  not  bound  to 
investigate  and  verify  statements  the  truth  of  which  is  known 
to  the  opposite  party.  {Mead  v.  Bv/nny  32  N.  Y.  275 ;  Blos- 
som V.  Barrett,  37  id.  437 ;  Masson  v.  Bovet,  1  Denio,  74 ; 
LackenJieimer  v.  Angevine,  81  N.  Y.  394,  397.) 

KuoER,  Ch.  J.  It  is  claimed  that  fraudulent  representations 
as  to  the  value  and  condition  of  mortgaged  premises  were  made 
by  the  defendant  to  the  plaintiff,  upon  the  sale  and  transfer  by 
the  former  to  the  latter  of  a  certain  bond  and  mortgage  cover- 
ing such  premises.  Upon  the  sale  the  defendant  also  guar- 
anteed the  payment  of  the  amount  secured  by  the  bond  and 
mortgage. 

This  action  is  brought  to  recover  judgment  for  the  damages 
claimed  to  have  been  suffered  by  the  plaintiff,  owing  to  the 
alleged  fraud. 

It  is  insisted  by  the  defendant  that  the  action  is  barred  by 
the  former  recovery  of  two  judgments  by  the  plaintiff  against 
the  defendant,  upon  the  latter's  guaranty,  for  interest  that  had 
accrued  upon  the  mortgage  debt. 

This  claim  must  prevail  unless  the  various  remedies  pursued 
are  independent  and  consistent.     This  we  think  them  to  be. 

"Wlien  a  party  has  been  induced  by  fraud  to  enter  into  an 
executed  contract  for  the  purchase  of  property  he  may,  upon 
discovering  the  fraud,  prosecute  one  of  two  classes  of  remedies. 
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He  may  rescind  the  contract,  and  after  restoring  to  the  other 
party  whatever  may  have  been  received  thereon,  sue  for  and 
recover  back  the  entire  consideration  paid  by  him ;  or  he  may 
retain  what  he  has  received  and  sne  for  and  recover  such  dam- 
ages as  he  can  establish  have  been  occasioned  by  the  fraad. 
{IZoyd  V.  Brewster^  4  Paige,  537 ;  Bank  of  Bdoit  v.  BeaU, 
34  N.  T.  473 ;  Rodermund  v.  ClarTc,  46  id.  354.) 

But  these  remedies  being  inconsistent  cannot  both  be  proee- 
cuted  and  maintained.  (See  authorities,  wpra.)  One  pro- 
ceeds upon  the  theory  of  a  rescission  of  the  contract,  the  other 
upon  its  affirmance ;  and  the  election  to  pursue  one  constitutes 
the  rejection  of  the  right  to  adopt  the  other. 

A  party  may,  however,  prosecute  as  many  remedies  as  he 
legally  has,  provided  they  are  consistent  and  concurrent 
{Morgan  v.  SkidToorey  65  Barb.  263 ;  affirmed  Court  of  Ap- 
peals,  3  Abb.  [N.  0.]  92 ;  Warner  v.  De  Baun^  1 E.  D.  Smith, 
261;  Goldberg  v.  DovgheHy,  39  Supr.  Ct.  190;  Whitney  \. 
Allaire,  1  N.  Y.  312;  S.  C,  1  Hill,  484;  4  Denio,  554;  Com 
Ecchange  Ins.  Co.  v.  Bdbcock,  8  Abb.  [N.  S.]  257.) 

The  record  in  this  case  does  not  show  any  attempt  o^  the 
part  of  the  plaintiff  to  rescind  the  contract  of  sale.  Ko  action 
has  been  commenced  by  him  seeking  a  recovery  upon  such  a 
theory,  and  consequently  the  several  remedies  prosecuted  by 
him  herein  must  be  considered  as  consistent  and  maintainable 
if  founded  upon  existing  causes  of  action. 

The  present  action  is  not  inconsistent  with  those  heretofore 
brought  by  the  plaintiff  in  which  judgment  was  recovered  for 
the  amount  of  accrued  interest  upon  the  guaranty  executed  by 
the  defendant.  All  of  the  actions  have  proceeded  upon  the 
theory,  on  the  part  of  the  plaintiff,  of  an  affirmance  of  the  con- 
tract of  sale.  Although  they  differ  in  form,  one  does  not 
allege  what  the  other  denies ;  bnt  while  they  are  consistent 
they  are  not  identical,  and  a  recovery  in  one  does  not  constitute 
a  bar  to  a  recovery  in  the  other.  One  proceeds  upon  the  theory 
of  a  tort,  and  the  other  upon  contract ;  and  the  rule  upon  which 
damages  are  awarded  is  different  in  the  two  cases.  In  the  one 
it  is  governed  by  the  amount  stipulated  in  the  eontract,  and  in 
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the  other  by  the  diflEerence  between  the  value  of  the  property 
as  represented  upon  the  sale  and  its  actual  value. 

If  we  apply  the  test  as  to  whether  the  same  evidence  is  re- 
quired to  support*  both  actions,  it  will  be  seen  that  they  are  not 
the  same.  (Bice  v  ^inff,  7  Johns.  20.)  In  the  one  case  the 
recovery  is  based  upon  the  express  liability  assumed  by  the 
party  in  his  contract,  and  in  the  other  upon  the  liability  in- 
curred for  a  violation  of  the  duty  of  honesty  and  fair  dealing 
which  the  law  enjoins  upon  one  in  his  dealings  with  another. 

It  is  true  that  in  the  event  that  the  property  sold  is  utterly 
worthless  the  amount  of  damage  might  be  the  same  in  both 
cases;  but  this  would  be  a  mere  accidental  coincidence,  and 
would  not  affect  the  general  rule  by  which  the  actions  are  dis- 
tinguished. 

The  party  injured  can,  however,  recover  but  one  satisfaction  . 
for  the  damages  suffered ;  no  matter  how  many  actions  he  may 
be  entitled  to  prosecute  for  their  recovery. 

A  different  question  would  have  been  presented  had  the 
plaintiff  first  recovered  judgment  for  the  entire  amount  guar- 
anteed to  be  paid  by  the  defendant,  and  had  then  sought  to 
maintain  this  action.  As  such  a  judgment  would  have  covered 
the  entire  damage  that  could  be  occasioned  by  the  transaction 
in  question,  it  would  necessarily  include  both  the  damages 
inflicted  by  the  fraud  as  well  as  those  resulting  from  the  breach 
of  contract.  In  such  a  case  the  court  might  possibly  restrain 
the  prosecution  of  an  action  to  recover  for  an  amount  which 
might  be  presumed  to  have  been  merged  in  the  judgment 
already  obtained.  {Cormier  v.  Hawkins^  69  N.  Y.  190.)  But 
that  question  is  not  presented  by  this  case.  Here  judgment 
has  been  obtained  for  a  portion  only  of  the  defendant's  con- 
tract liability,  and  it  possibly  may  cover  a  portion  of  the 
liability  which  he  has  incurred  by  reason  of  his  fraud,  but  it 
does  not  necessarily  do  so,  and  certainly  does  not  at  all  indicate 
the  extent  of  the  damage  finally  recoverable  in  either  form  of 
action,  and  hence  is  not  a  recovery  upon  the  same  cause  of 
action. 

The  several  causes  of  action  stated  by  the  plaintiff  are  con- 
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sistent,  and  coexist  independent  of  each  other,  and  upon  settled 
principles  are  each  maintainable  until  satisfaction  of  the  whole 
damage  is  finally  obtained  either  in  one  form  or  another. 
{Allaire  v.  Whitney,  1  Hill,  484.) 

When  such  satisfaction  has  been  obtained,  the  judgments, 
however  numerous  they  may  be,  will  be  ordered  satisfied  by 
the  court  upon  the  application  of  the  defendant  as  in  the  case 
of  several  judgments  recovered  for  damages  occasioned  by  the 
same  wrong  against  several  joint  tort  feasors.  {Cam  Exchange 
Ins.  Co.  V.  BdbcocJc^  8^ipra.) 

The  order  sliould,  therefore,  be  affirmed,  and  judgment  abso- 
lute ordered  against  defendant  upon  his  stipulation,  with  costs. 

Miller,  Earl  and  Finch,  JJ.,  concur.  Rapallo,  J.,  con- 
curs, on  the  ground  that  the  recoveries  heretofore  had  only 
relate  to  the  first  two  installments,  and  that  this  action  can  be 
maintained  for  the  recovery  of  damages  in  respect  to  the 
amounts  of  the  subsequent  installments.  Andsitnys,  J.,  concurs 
in  result.     Danforth,  J.,  dissents. 

Order  affirmed  and  judgment  accordingly. 


jin  siSl    James  MoNulty,  Appellant,  v.  John  R.  Sollby,  Respondent. 

The  Bubmission  of  a  cause  of  acticn  to  arbitrators  is  in  legal  effect  a  dis- 
continuance of  an  action  pending  thereon,  although  the  arbitrators  have 
not  consented  to  act ;  and  their  8ubsequ»nt  failure  or  refusal  to  take  upon 
themselves  the  duties  of  the  arbitration  does  not  revive  the  action. 

This  result  follows,  although  the  submission  is  not  acknowledged  as  pre- 
I  scribed  by  the  Code  of  Civil  Procedure,    (g  2366.) 

After  such  a  submission  the  defendant  is  entitled,  on  motion,  to  an  order 
of  discontinuance. 

BUiott  V.  Quimby  (18  N.  H.  183),  Chapman  v.  Seccomb  (36  Me.  103),  disap- 
proved. 

At  the  time  such  a  submission  was  executed  the  cause  was  on  the  trial 
calendar',  thereafter,  on  application  of  plaintiff's  counsel,  the  Circuit 
judge  ordered  the  cause  set  down  for  trial  for  a  day  named.  Held,  that 
by  omitting  to  appeal  from  such  order  defendant  did  not  waive  the  sub- 
mission ;  that,  as  it  did  not  appear  that  he  assented  thereto,  or  par- 
ticipated in  the  proceeding,  it  could.not  operate  to  his  prejudice. 

(Argued  February  26,  1884 ;  decided  March  4,  18S4.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  December  1, 
1883,  which  affirmed  an  order  of  Special  Term  discontinuing 
the  action.      (Reported  below,  31  Hun,  17.) 

The  facts  sufficiently  appear  in  the  opinion. 

Samuel  G.  Mount  for  appellant.  The  proposition  to  arbi- 
trate, with  the  refusal  of  the  arbitrators  to  accept  the  proposi- 
tion, was  insufficient  to  withdraw  the  cause  from  the  court  to 
another  tribunal.  (Morse  on  Arbitrations,  80 ;  Chapman  v. 
Seeoomb,  36  Me.  102 ;  EllioU  v.  QuinJry,  13  K  H.  183 ; 
WooUey  v.  Clarh^  2  D.  &  Ry.  158 ;  Hagga/rt  v.  Morgan^  5 
N*  T.  422 ;  Harper  v.  Abraham^  4  Moore  R.  of  Cases  in 
Com.  Pleas  &  Exchequer  Chambers,  3.)  Even  an  agreement 
to  arbitrate,  accepted  by  the  arbitrators,  does  not  divest  the 
court  of  its  whole  jurisdiction  of  the  cause.  {Douglas  v. 
Kenton^  1  Miles,  cited ;  Morse  on  Arbitration,  p.  77 ;  Com.  Dig. 
tit.  Courts,  p.  2,  Conusance  of  Pleas ;  GamsU  v.  Cla/oering^ . 
2  Ld.  Raym.  789;  Tidd's  Practice  [9th  ed.],  822.)  The  court 
erred  in  refusing  to  take  into  consideration  the  question  of  the 
intent  of  the  parties  as  to  whether  the  matters  should  operate 
as  a  discontinuance  of  the  suit  or  not,  even  though  the  paper 
on  its  face  appeared  to  be  an  agreement  to  arbitrate.  (Story's 
Eq.  Juris.,  §  1457 ;  IHrch  v.  LiUhfidd,  39  N.  Y.  379.)  The 
proposition  is  defective  as  a  written  submission  to  arbitration, 
because  it  was  not  acknowledged  or  certified  in  like  manner  as 
a  deed  to  be  recorded.  (Code  of  Civil  Procedure,  §  2366  ; 
Bulson  V.  LoJmes^  29  N.  Y.  291 ;  Fai/rchild  v.  Owinne^  16 
Abb.  Pr.  23 ;  BandeU  v.  Dusenburyy  39  Snp.  Ct.  177  ; 
Adajns  v.  Houghton^  3  Abb.  Pr.  [N.  S.]  46  ;  Inhdb.  Deerfield 
V.  Arms^  37  Mass.  480.) 

Samuel  Hamd  for  respondent.  The  submission  was  a  gen- 
eral one,  and  had  the  effect  of  discontinuing  the  action.  (  Wil- 
son V.  WiUiams^  ^^  Barb.  209  ;  Hessequie  v.  Brownson^  4  id. 
541 ;  Keep  v.  Ke^^  17  Hnn,  153 ;  Jordan  v.  Hyatt^  3  Barb. 
275  ;  Larken  v.  JiobbinSy  2  Wend.  505.)   The  submission  was- 
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good,  althoogh  not  acknowledged.  (Code  of  Oivil  Proce- 
dure, §  2386;  CuOer  v.  OuOer,  43  K  Y.  Supr.  Ct.  472, 
473.)  The  practice  pursued  by  the  defendant  of  moving  for 
an  order  of  discontinuance  was  the  right  course.  {Smith  v. 
Jiarssy  2  Hill,  390 ;  ZorUlard  v.  Fhila.  Steam  Oo.^  1  Law 
Bulletin,  12.) 

Danfobth,  J.  After  issue,  while  the  action  was  pending 
and  on  the  trial  calendar,  the  parties,  under  the  advice  of  cer- 
tain persons  styled  a  committee,  executed  an  agreement  in  these 
words:  "New  York,  April  27,  1883.  Mr.  McNulty named 
Saml.  Shethar,  Mr.  Solley  named  E.  V.  Connett ;  the  commit- 
tee named  H.  M.  Silverman." 

"  We,  the  undersigned,  hereby  agree  to  leave  our  differences 
to  the  above  named  parties,  Shethar,  Connett  and  SUverman, 
as  arbitrators,  whose  decision  shall  be  final." 

Afterward  the  plaintiff's  counsel  had  the  cause  set  down  for 
trial  at  the  Circuit  for  the  16th  of  May,  1883.  On  the  10th  of 
May  the  defendant,  on  an  affidavit  showing  these  facts,  ob- 
tained an  order  from  a  judge  of  the  Supreme  Court  requiring 
the  plaintiff  to  show  cause  why  the  action  should  not  be  dis- 
continued. In  answer  to  the  order  the  plaintiff  made  it  ap- 
pear by  his  affidavit  that  since  signing  the  paper  no  action  had 
been  taken  by  either  of  the  persons  named  as  arbitrators, 
"  they  having  been  selected  without  their  knowledge  or  pre- 
vious consent;"  that  one  of  them,  Mr.  Shethar,  having  since 
been  asked  by  the  plaintiff  to  consent  to  act,  ^^  absolutely  re- 
fused to  do  so."  The  court  granted  the  motion  and  declared 
the  action  to  be  discontinued.  The  General  Term  have  affirmed 
that  order. 

The  rule  is  well  settled  that  mere  submission  to  arbitration  is 
a  discontinuance  of  the  suit.  {Camp  v.  Root^  18  Johns.  22;  Ex 
parte  Wright,  6  Cow.  399 ;  Smith  v.  Barse,  2  Hill,  387  ;  Bank 
of  Monroe  V.  Widner,  11  Paige,  529, 533;  JSesssquiev.  Brown- 
son,  4  Barb.  541 ;  Wilson  v.  Williams,  66  id.  209  ;  People,  ex 
rd.  Van  CorfUmdt,  v.  Onondaga  Comm^on  Pleas,  1  Wend.  314.) 
lnLarkin  v.  Bobbins  (2  Wend.  505)  it  was  held  that  this 
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was  SO  although  the  arbitrators  had  not  taken  or  consented  to 
take  npon  themselves  the  burden  of  the  submission,  or  done 
any  act  under  it.  It  is  sufficient,  says  Maroy,  J.,  ''that the 
parties  have  selected  these  arbitrators  and  concluded  their 
agreement  to  submit  to  them.  It  is  this  agreement  which 
withdraws  the  cause  from  the  court  and  effects  a  discontinu- 
ance of  the  suit."  The  submission  is  eo  acio  a  discontinuance 
{Ressequie  v.  Brovmson^  8upra\  and  such  would  be  its  effect 
although  it  had  been  immediately  revoked.  {Smith  v.  Ba/rsCy 
supra.) 

The  ground  upon  which  the  doctrine  rests  is  that  the  parties 
have  selected  another  tribunal— one  of  their  own  creation — to 
settle  the  controversy,  and  they  thereby  agree  to,  and  do  with- 
draw the  cause  from  the  court.  In  Bicd  v.  Dewey  (22  How.  Pr. 
E.  342)  the  rule  is  said  to  apply  although  the  arbitrators  fail  or 
refuse  to  take  upon  themselves  the  duty  of  the  submission. 
There  is  no  injustice  in  this  rule.  It  was  in  the  power  of  the 
parties  either  to  ascertain  beforehand  whether  the  persons 
named  would  accept  the  office  of  arbitrators,  or  to  so  qualify 
their  agreement  as  to  make  it  conditional  on  their  acceptance, 
or  that  proceedings  in  the  suit  should  only  be  stayed  until  an 
award  made,  or  no  longer  than  a  specified  time  and  then  cease 
to  be  of  effect  unless  an  award  was  made. 

But  neither  of  these  things  was  done,  and  we  think  the 
general  law  was  properly  applied  by  the  court  below,  and  that 
the  defendant  was  entitled  to  the  relief  he  sought  by  motion. 
( WeUa  V.  Lain^  15  Wend.  99 ;  Colerrian  v.  Wade,  2  Selden, 
44.)  Cases  are  cited  by  the  learned  counsel  for  the  appellant 
from  the  courts  of  other  States  {Elliott  v.  Quimhy,  13  N.  H. 
183 ;  Chapma/n  v.  Seccomh,  36  Me.  103),  to  the  effect  that  the 
assent  of  the  arbitrators  is  a  condition  precedent  to  the  taking 
effect  of  the  agreement  for  submission.  But  in  this  State  the 
rule  to  the  contrary  seems  to  be  too  firmly  established  to  be  dis- 
turbed ;  and  when  the  submission,  as  in  this  case,  is  the  volun- 
tary act  of  the  parties,  in  words  chosen  by  themselves,  the  court 
is  not  at  liberty  to  add  any  thing  which  requires  their  consent, 
or  look  beyond  the  paper  to  discover  their  intent.     The  legal 
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effect  of  the  contract,  as  we  have  seen,  was  to  discontinue  the 
action  and  put  it  out  of  court,  and  to  that  the  parties  mtist  be 
deemed  to  have  assented.  This  result  follows  although  the 
submission  was  not  acknowledged  or  certified  as  prescribed  by 
section  2366  of  the  Code.  Its  validity  does  not  depend  upon 
the  provisions  of  that  statute,  but  upon  the  common  law, 
and  section  2386  expressly  provides  that  except  in  cei-tain 
cases  of  which  this  is  not  one,  the  title  of  the  Code  concerning 
arbitrations  does  not  affect  a  submission  made  otherwise  than 
as  prescribed  therein,  or  any  proceedings  taken  pursuant  thereto. 

The  appellant  claims  that  the  defendant  waived  the  submis- 
sion by  not  appealing  from  the  order  of  the  Circuit  judge,  as- 
signing a  day  for  the  trial  of  the  cause.  It  does  not  appear  that 
he  participated  in  that  proceeding,  or  in  any  way  assented 
thereto.  It  was  not  a  step  taken  by  him,  but  by  his  adversary, 
and  cannot  operate  to  his  prejudice. 

We  think  the  order  appealed  from  should  be  aflBirmed. 

All  concur  except  Eapallo,  J.,  dissenting. 

Order  affirmed. 


98    3M  — _ 

110  MS     Thomas  Hbney  Bowles,  an  Infant  by  Guardian,  etc.,   Re- 
spondent, V.  Frederick  B.  Kabermann,  Appellant. 

The  provision  of  the  Penal  Code  (§  707),  declaring  that  a  sentence  of  im- 
prisonment in  a  State  prison  for  a  term  less  than  for  life  suspends,  daring 
the  term,  the  civil  rights  of  the  person  sentenced,  does  not  apply  to  a 
sentence  of  imprisonment  in  a  county  penitentiary. 

It  seems  that  where,  at  the  time  a  person  is  sentenced  to  imprisonment  in 
a  State  prison  an  appeal  from  a  judgment  in  his  favor  is  pending  in  this 
court,  the  appellant  is  not  entitled  to  an  order  suspending  the  rights  of 
respondent  and  staying  proceedings  on  such  appeal  during  the  term  of 
the  sentence.  If  the  appellant  proceeds  with  the  appeal  the  respondent 
has  the  right  to  defend  it,  and  a  trustee  may  be  appointed  to  take  charge 
of  his  estate  (2  R.  S.  15,  %1  ei  seq,),  who  can  proceed  and  enforce  the 
judgment. 

As  to  whether  the  person  sentenced  can  himself,  in  such  case,  move  the 
appeal  for  argument,  gt^^sre. 

(Argued  February  26,  1884;  decided  March  4,  1884.) 


1884.]  Bowles  v.  Habermank.  247 

Opinion  of  the  Court,  per  Earl,  J. 

Motion  to  suspend  proceedings  on  appeal  herein. 
The  facts  appear  in  the  opinion. 

George  H,  Fletcher  for  motion. 

Homer  A,  Nelson  opposed. 

EabLj  J.  The  plaintiff  sned  the  defendant  in  an  action  of 
tort,  and  recovered  a  verdict  upon  which  judgment  was  entered. 
The  defendant  appealed  to  .the  General  Term,  where  the  judg- 
ment was  affirmed,  and  he  then  appealed  to  this  court.  After 
the  appeal  to  this  court  the  plaintiff  was  convicted  of  a  felony, 
and  sentenced  to  imprisonment  in  the  Kings  county  peniten- 
tiary for  the  term  of  ten  years.  And  now  the  defendant  has 
made  this  motion  that  the  rights  of  the  plaintiff  in  this  action 
be  declared  suspended,  and  that  the  hearing  of  this  appeal  be 
stayed  during  the  term  of  plaintiff's  sentence. 

The  motion  is  based  npon  section  707  of  the  Penal  Code, 
which  provides  that  "  a  sentence  of  imprisonment  in  a  State 
prison  for  any  term  less  than  for  life  forfeits  all  the  public 
offices  and  suspends,  during  the  term  of  the  sentence,  all  the 
civil  rights,  and  all  private  trusts,  authority,  or  powers  of,  or 
held  by,  the  person  sentenced."  The  claim  of  the  defendant, 
as  I  understand  it,  is  that  under  this  section  all  the  rights  of 
the  plaintiff  in  this  action  are  suspended  during  the  term  of  his 
sentence,  so  that  he  cannot  defend  this  appeal,  or  enforce  his 
judgment. 

The  section  cited  is  a  substantial  re-enactment  of  the  provis- 
ions contained  in  the  Revised  Statutes  (2  R.  S.  701,  §  19).  It 
is  difficult  to  ascertain  precisely  what  the  Legislature  meant  by 
the  words  '*  civil  rights."  Ordinarily  they  must  mean  all  those 
rights  which  the  laws  give  a  person  —  which  depend  upon  the 
laws  of  the  community  in  which  he  lives,  and  of  which  he  is  a 
member. 

Section  19  of  the  Revised  Statutes  has  been  under  consid- 
eration in  several  cases.  In  O^Brien  v.  Hagan  (1  Duer,  664), 
the  plaintiff,  after  the  commencement  of  his  action,  was  con- 
victed of  a  felony,  and  sentenced  to  imprisonment  in  a  State 
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prison  for  a  term  of  years ;  and  after  tlie  sentence,  the  defend- 
ant obtained  from  him  a  release  of  the  demand  or  damage  for 
the  recovery  of  which  the  snit  had  been  brouglit,  and  moved 
for  leave  to  file  a  supplemental  answer  setting  up  the  release 
as  a  bar ;  and  Oaxlby,  Oh.  J.,  after  consulting  his  associate 
judges,  held  that  the  effect  of  the  section  was  to  abate  the  suit, 
and  that  consequently  no  further  proceedings  could  be  had 
therein  until  it  was  properly  revived.  But  the  judges  declined 
to  give  any  opinion  upon  the  questipn,  whether  a  release  given 
by  a  person  so  sentenced,  even  if  founded  upon  a  valuable 
consideration,  would  be  a  valid  defense.  In  BonneU  v. 
Roms^  Watertoion  and  Ogdenahurgh  M,  H.  Co.  (12  Hun,  218), 
the  plaintiff  had  commenced  two  actions  against  thie  defendant 
to  recover  penalties;  and  afterward  he  was  indicted,  convicted 
and  sentenced  for  a  felony  to  the  State  prison  for  the  term  of 
two  years.  Thereafter  the  defendant  noticed  the  cases  for  trial 
at  the  Circuit,  and  took  a  judgment  of  dismissal,  and  for  costs 
in  each  action  by  default.  On  behalf  of  the  plaintiff  motions 
were  made  at  Special  Term  to  set  aside  the  judgments,  and  the 
motions  were  granted.  The  defendant  appealed  to  the  General 
•Terra,  where  the  Special  Term  orders  were  reversed.  Judge 
SMrrH  there  writing  the  opinion  of  the  court,  and  referring  to 
the  provisions  of  the  Revised  Statutes,  said:  "  These  provis- 
ions undoubtedly  deprive  persons  sentenced  to  a  State  prison, 
either  for  life  or  for  a  term  of  years,  of  all  rights  as  a  plaintiff 
in  an  action.  He  does  not  thereby  acquire  immunity  from  the 
claims  of  private  individuals,  or  the  necessities  of  public  jus- 
tice. The  statute  suspends  his  rights  alone,  and  not  the  rights 
of  others  against  him.  Though  he  may  not  sue,  he  may  be 
sued,  and  the  suit  maybe  prosecuted  to  judgment  against  him, 
and  in  general  he  is  subject  to  be  proceeded  against  in  all  the 
modes  prescribed  by  law  to  enforce  civil  remedies,  as  if  he 
were  at  large ; "  and  further :  ^^  If  the  defendant  in  such  a  case, 
by  reason  of  his  situation,  is  deprived  of  a  meritorious  defense 
the  court  may,  on  a  proper  application  after  his  release,  open 
the  default,  and  vacate  the  judgment,  when  it  can  be  done 
without  prejudice  to  the  rights  of  the  adverse  party;"  and 
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he  questioned  the  authority  of  the  case  of  O^Brien  v.  Hagan^  so 
far  as  it  held  that  the  effect  of  the  statute  was  to  abate  a  suit 
to  which  the  convicted  felon  was  a  party,  so  that  no  further 
proceeding  could  be  taken  therein.  In  Miller  v.  FinJde  (I 
Parker's  Crim.  R.  374),  it  was  held  in  effect  that  a  party  sen- 
tenced for  felony  to  a  State  prison  could  not,  after  his  sentence, 
execute  an  assignment  of  personal  property.  In  Davis  v. 
Duffie  (8  Bosw.  617),  it  was  held  that  process  for  the  com- 
mencement of  an  action  against  a  convict  in  the  State  prison 
may  be  served  upon  him  in  the  prison ;  that  his  right  to  sue  is 
suspended,  but  that  he  may  still  be  sued,  and  the  suit  prose- 
cuted to  judgment.  It  was  said  by  Judge  Boswobthj  writing 
the  opinion,  that^Hhe  decisions  are  uniform,  that,  although 
his  right  to  prosecute  an  action  is  suspended,  he  may  be  sued, 
and  the  suit  against  him  may  beproscuted  to  judgment."  That 
case  was  appealed  to  this  court,  and  is  reported  in  Dams  v. 
Duffis^  4  Abb.  Pr.  R.  (N.  S.)  478,  and  the  doctrine  was  there 
affirmed,  that  the  service  of  process  upon  a  convict  in  a  State 
prison  is  valid.  Judge  Bookes,  writing  the  opinion,  also  said  : 
'^  The  decisions  are  unif oim,  that,  although  the  right  of  a  con- 
vict to  prosecute  an  action  is  suspended,  and  his  property  in 
some  instances  forfeited,  still  he  may  be  sued,  and  the  suit 
against  him  may  be  prosecuted  to  judgment." 

Section  708  of  the  Penal  Code  provides  that  a  person  sen- 
tenced to  imprisonment  fqr  life  is  thereafter  deemed  civilly 
dead.  Section  709  provides  that  a  convict  sipntenced  to  im- 
prisonment is  under  the  protection  of  the  law,  and  any  injury 
to  his  person,  not  authorized  by  law,  is  punishable  in  the  same 
manner  as  if  he  were  not  sentenced  or  convicted ;  and  section 
710  provides  that  a  conviction  of  a  person  for  any  crime  does 
not  work  a  forfeiture  of  any  property,  real  or  personal,  or  of 
any  right  or  interest  therein.  These  provisions  certainly  leave 
a  convicted  felon  some  rights  of  person  and  property  which 
may  be  defended  and  protected. 

If  a  person  sentenced  and  imprisoned  for  a  felony  can  be 
sued,  it  would  seem  to  follow  that  he  can  defend  his  suit.  It 
cannot  be  the  effect  of  the  statute  or  of  the  decisions  that  an 
SicKELS— Vol.  L.  82 
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imprisoned  convict  may  be  served  with  process,  and  judgment 
obtained  against  him,  and  his  property  swept  away  without 
any  right  to  defend  himself  or  to  protect  his  property.  So, 
although  it  may  be  sound  law,  under  the  decisions  referred  to, 
that  one  sentenced  for  a  felony  connot  commence  an  action  to 
enforce  or  protect  his  rights,  yet,  if  another  commences  suit 
against  him,  he  must  have  a  right  to  defend  himself.  When 
the  defendant  in  Bonnell  v.  Railroad  Co.  {auprd)^  moved 
the  case  for  trial  at  the  Circuit,  the  plaintiff  could  have 
appeared  by  attorney  and  resisted  the  motion  or  proceeded 
with  the  trial.  It  cannot  be  that  the  plaintiff  in  such  a  case  is 
tied  up,  while  the  defendant  may  proceed  against  him.  While 
it  may  be  that  the  plaintiJff  could  not  in  such  a  case  move  his 
case  for  trial,  it  is  quite  certain  that  if  the  defendant  attempts 
to  proceed  against  him,  he  can  defend  himself,  and  protect  his 
rights.  So  here  while  it  may  be  that  this  plaintiff  cannot 
come  into  court  and  proceed  in  his  own  name,  and  avail  him- 
self of  the  means  provided  by  law  for  enforcing  the  judgment 
which  he  has  obtained,  yet  if  the  defendant  proceeds  with  his 
appeal  he  certainly  has  the  right  to  defend  the  appeal,  as  he 
would  have  the  right  to  defend  an  action,  and  to  maintain  his 
judgment  if  he  can.  It  may  be  that  he  cannot  move  the  aigu- 
ment  of  the  appeal,  that  his  rights  are  so  far  suspended  that 
he  cannot  take  any  steps  in  the  action  or  upon  the  appeal. 
Whether  he  can  or  not,  it  is  not  now  necessary  to  decide. 
These  matters  c^n  be  determined  when  he  attempts  to  move 
in  the  action. 

But  provisions  are  made  by  law  by  which  this  judgment 
may  be  enforced,  and  the  appeal  defended  on  behalf  of  the 
plaintiff.  It  is  provided  in  the  Kevised  Statutes  (2  R  S.  15) 
that  whenever  any  debtor  shall  be  imprisoned  in  a  State  prison 
for  any  term  less  than  his  natural  life,  or  in  any  penitentiary 
or  county  jail  for  any  term  more  than  one  year,  application 
may  be  made  to  the  oflScers  specified  by  any  creditor  of  such 
person,  or  by  any  relative,  or  by  any  relative  of  his  wife,  for 
the  appointment  of  trustees  to  take  charge  of  his  estate ;  that 
the  trustees  so  appointed  shall  have  the  same  rights  in,  and 
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power  over,  his  real  and,  personal  estate  as  trustees  of  the  • 
estate  of  an  absconding  debtor  appointed  under  the  Revised 
Statutes  have;  and  it  is  furtlier  provided  that  such  trustees 
shall  pay  the  debts  of  the  imprisoned  debtor,  and  after  paying 
his  debts  and  their  disbursements  and  commissions,  that  they 
may,  under  the  direction  of  the  officer  who  appointed  them,  or 
of  any  equity  jndge,  from  time  to  time,  apply  the  surphis  of 
any  moneys  in  their  hands  to  the  support  of  the  wife  and  chil- 
dren of  such  debtor  and  of  such  other  relatives  as  he  may  be 
bound  to  support,  and  to  the  education  of  his  children.  So  in 
this  case  trustees  may  be  appointed  under  these  provisions 
who  may  defend  this  appeal  and  enforce  this  judgment,  and 
collect  the  money  thereon,  and  after  paying  the  debts  of  the 
plaintifiE,  if  there  is  any  surplus  and  no  relatives  to  be  sup- 
ported, the  trustees  will  hold  that  for  him  until  the  term  of  his 
imprisonment  shall  have  expired,  when  they  will  be  bound  to 
account  to  him. 

We  ought  not,  therefore,  now  to  grant  this  motion,  even  if 
we  should  conclude  that  the  plaintiff  was  sentenced  to  impris- 
onment in  a  State  prison.  ■ 

The  point  is  also  made  on  his  behalf,  that  he  has  not  been 
thus  sentenced ;  and  we  think  that  point  is  well  taken.  All 
through  the  statutes  a  distinction  is  made  between  State  prisons 
and  other  prisons,  and  penitentiaries.  This  is  a  highly  penal 
statute,  which  imposes  forfeitures  upon  a  person  thus  sentenced 
and  suspends  his  civil  rights  ;  and  it  should  not  be  extended 
by  implication  or  construction.  It  should  be  enforced  just  as 
the  legislature  has  enacted  it.  It  is  not  provided  that  a  felon's 
civil  rights  shall  be  suspended  on  sentence  to  a  county  jail  or 
penitentiary ;  but  only  in  case  of  a  sentence  and  imprisonment 
in  a  State  prison.  State  prisons  are  State  institutions,  well 
known  as  such,  under  the  supervision  and  management  of  the 
State.  Kings  county  penitentiary  is  a  county  institution, 
managed  rand  controlled  by  the  county,  and  nnder  the  super- 
vision of  its  officers ;  and  the  language  of  the  statute  does  not 
apply  to  such  a  case.  It  may  be  conceded  that  there  is  the 
same  reason  for  suspending  the  civil  rights  of  one  sentenced 
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•  for  a  felony  for  ten  years  to  a  penitentiary  as  for  suspending 
the  civil  rights  of  one  sentenced  for  the  same  oflEeuse,  for  the 
same  tenn  of  imprisonment  to  a  State  prison.  But  the  legis- 
lature made  a  general  rule,  and  we  cannot  apply  it  to  a  case 
not  brought  within  its  terms. 

Therefore,  upon  both  grounds,  we  think,  this  motion  should 
be  denied,  with  costs. 

All  concur. 

Motion  denied. 
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John  M.  Carroll  et  al.,  Ex^ecutors,   etc.,  Respondents,  v. 
Henry  A.  Deimel  et  al.,  Appellantb. 

The  fact  that  in  an  action  to  foreclose  a  mortgage  the  sale  of  the  mortgaged 
premises  may  result  In  a  deficiency,  for  which  a  money  judgment  may  be 
docketed  against  the  defendant  liable  for  such  deficiency,  does  not  entitle 
him  as  matter  of  right  to  a  jury  trial ;  the  action  is  in  equity  and  is 
triable  by  the  court. 

Where  in  such  case  the  court  directs  any  matter  of  fact  to  be  tried  by  a  jury 
as  authorized  by  the  Code  of  Civil  Procedure  (^§  823.  971,  1003).  and 
where  after  such  trial  the  court  disregards  the  verdict  and  makes  its  own 
findings,  the  case  is  to  be  reviewed  on  appeal,  on  the  findings  and  de- 
cisions of  the  court,  as  if  there  had  been  no  submission  of  any  fact  to  the 
jury. 

Where,  therefore,  In  such  case,  upon  the  trial  before  the  jury  on  which 
trial  the  same  judge  who  made  the  findings  presided,  improper  evidence 
was  received  under  proper  objection  and  exception,  the  appellant  is 
entitled  to  the  benefit  of  the  exception. 

In  such  an  action  the  defense  alleged  and  gave  evidence  tending  to  show 
a  payment  of  $1,000  to  C,  plaintiffs'  testator.  Plain tifis  thereupon  called 
the  teller  of  the  bank  where  C.  kept  his  account,  and  were  allowed  to 
show  by  him  the  deposits  made  by  C,  for  a  period  including  the  time 
when  such  payment  was  alleged  to  have  been  made,  for  the  purpose  of 
showing  that  no  deposit  of  $1,000  was  made  by  him  at  or  about  the  time 
of  the  alleged  payment.  Held,  that  the  testimony  was  Incompetent ; 
that  its  reception  might  have  affected  the  result,  and  so  required  a  re- 
versal. 

(Argued  February  5,  1884 ;  decided  March  11, 1884.) 

Appeal  from  jndgment  of  the  General  Term  of  the  Snpreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
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made  November  23,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court,  as  upon  a 
trial  without  a  jury. 

This  action  was  brought  to  foreclose  two  mortgages  executed 
by  defendant  Vrooman,  held  by  D.  L.  Carroll,  plaintiffs  tes- 
tator at  the  time  of  his  heath.  The  answer  of  defendant  Dei- 
mel  and  wife,  who  alone  appeared  and  defended,  alleged  a  pay- 
ment by  Deimel  to  Carroll  of  $1,000  on  April  1,  1876. 

The  facts  pertinent  to  the  questions  discussed  appear  in  the 
opinion. 

H.  B.  Fish  for  appellants.  As  there  was  no  equitable  issue 
to  be  tried,  defendants  were  entitled  to  a  jury  trial  as  a  mat- 
ter of  strict  right.  {Merritt  v.  Bartholicky  36  N.  T.  44: ;  47 
Barb.  253 ;  Hmit  v.  Chaptnmi^  51 N.  Y.  656  ;  BtUligate  v.  Has- 
hiJij  63  id. ;  265  Code,  §  968.)  When  both  legal  and  equit- 
able  relief  is  prayed  for,  the  cause  should  go  to  the  Circuit 
for  trial  by  jury.  (iT.  Y,  Ice  Co.  v.  JV.  W.  Lis.  Co.,  31  Barb. 
72  ;  20  How.  424 ;  Bradley  v.  Aldrich,  40  N.  T.  510  ;  Brady 
V.  Cochran^  23  Hun,  274 ;  Stertiberger  v.  McGovern,  56  N. 
Y.  21 ;  Ghapmom  v.  Robertson^  6  Paige,  627 ;  Ilolden  v.  Oil- 
bertj  7  id.  211 ;  Hirnt  v.  Chapman,  51  N.  Y.  555 ;  People  v. 
A.  <&  S.  B.  R.  Co.,  57  id.  174,  176  ;  Whedock  v.  Lee,  74  id. 
496,  500 ;  Page  v.  Camerm,  11  W'kly  Dig.  478.)  A  jury 
trial  was"  the  proper  mode  of  determining  the  issue  in  this  ac- 
tion, and  the  coiut  should  have  ordered  it  in  the  exercise  of  a 
sound  discretion,  and  that  same  discretion  would  forbid  a 
capricious  interference  with  the  verdict.  {Reichardt  v.  S/iec^ 
han,  12  N,  Y.  W'kly  Dig.  304.) 

Samuel  Band  for  i-espondents.  This  was  an  equitable 
action,  triable  by  the  court,  and  it  was  in  fact  tried  by  the 
court.  The  submission  to  the  jury  of  the  question  as  to  one 
of  the  issues  involved  in  the  case  was  not  the  trial,  but  a  pro- 
ceeding in  the  trial,  simply  to  inform  the  conscience  and  judg- 
ment of  the  court  before  which  the  trial  was  had.  (Clark  v. 
Brooks,  2  Abb.  [N.   S.]  385,  406 ;  Vermilyea  v.  Palm^,  52 
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N.  y.  471,  475 ;  Wallace  v.  Am.  Linen  Thread  Co.  16  Han, 
404,  406 ;  Lansing  v.  Hussell,  2  Corns.  563,  564,  565  ;  Thurber 
V.  Cftatniers^  4  Hun,  721,  727 ;  Hatck  v.  Feugnet^  64  Barb. 
189,  194,  195 ;  Chapin  v.  Th/mipaon,  68  How.  Pr.  46,  48, 49; 
Brown  v.  Clifford^  7  Lans.  46, 62, 53 ;  BinMey  v.  BinJdey^  2  T. 
&  0. 501, 503 ;  56  N.  Y.  192 ;  Winchdaea  v.  Wamhope,  3  Rnss. 
Oh.  441, 433, 446, 458 ;  SUahy  v.  FooU,  20  How.  [U.  S.  ]  378, 380, 
385 ;  1  Barb.  Ch.  Pr.  456 ;  Greeley  on  Evidence  in  Equity,  527, 
528 ;  Chapin  v.  Tlu>7npson,  18  Hun,  446,  448 ;  Wallace  v. 
Linen  Thread  Co.,  16  id.  404,  406 ;  Colie  v.  Tifft,  47  K  Y. 
119 ;  Birdsall  v.  Patterson,  51  id.  50 ;  New  Code,  §  1301.) 
The  case  must,  therefore,  be  treated  in  this  court  precisely  as  if 
it  were  an  appeal  from  a  judgment  of  the  General  Term  affirm- 
ing a  judgment  of  the  Special  Term  in  an  equity  case  by  a  judge 
without  a  jury.  (Code,  §§  1337,  1338;  Stillwdl  v.  Ins.  Co. 
72  N.  Y.  3S5 ;  BasaeU  v.  Wheder,  84  id.  466;  Potter  v.  Car- 
penter,  71  id.  74.)  It  was  not  erroneous  to  admit  evidence 
that  the  defendant  did  not  deposit  $1,000  in  the  Manufac- 
turer's Bank  about  the  Ist  of  April,  1876.  {Nichols  v.  Van 
Valkenhergh,  15  Hun,  230,  234 ;  Burlmo  v.  RMeU,  1  T.  & 
C.  235 ;  Thorn  v.  Ileliner,  4  Abb.  Ct.  of  App.  Dec.  408 ; 
Moi)re  V.  Meacham,  10  N.  Y.  207,  211 ;  Code,  §  10^)3 ;  Post 
V.  Mason,  91  N.  Y.  539,  549 ;  Marvin  v.  Marvin,  Ct.  of  App. 
cited ;  liollwagen  v.  Rollwag&n,  3  Hun,  143  n.) 

Rapallo,  J.  This  is  an  action  for  the  foreclosure  of  two 
mortgages  on  real  estate,  and  was  triable  by  the  court.  The 
defendant  was  not  entitled  as  matter  of  right  to  a  trial  by  jury. 
Although  a  sale  of  the  mortgaged  premises  might  result  in  a 
deficiency  for  which  a  money  judgment  could  bo  docketed 
against  the  defendant  liable  for  such  deficiency,  such  a  judg- 
ment M^as  not  the  sole  object  of  the  action,  but  was  an  incident 
of  the  equitable  relief  sought.  It  might  not  even  become 
necessary,  as  the  mortgaged  premises  might  bring  a  sufficient 
sum  to  pay  the  mortgage  debt,  and  the  circumstance,  that  in  the 
contingency  of  the  premises  proving  insufficient,  a  judgment 


1884.]  Cahroll  et  al.  v.  Deimbl  et  al.  255 

Opinion  of  the  Court,  per  Rapallo,  J. 

for  the  deiiciency  might  result,  did  not  entitle  the  defendant 
to  a  jury  trial. 

The  case  was  one  therefore  in  wliieli  the  court  was  authorized 
to  direct  any  matter  of  fact  in  issue,  to  be  tried  by  jury.  Such 
a  direction  is  a  substitute  for  the  former  practice  of  awarding 
a  feigned  issue  in  an  action  in  equity.  The  direction  may  be 
given  on  the  application  of  either  party,  or  by  the  court,  of  its 
own  motion.  (Code  of  Civ.  Pro.,  §§  823,  971,  1003.)  The 
effect  of  the  verdict  and  the  prpceedings  thereon  are  the  same 
as  in  the  case  of  a  feigned  issue  under  the  old  practice;  (See 
Code  of  Pro.,§§  72,254;  Clark  v.  Brooks,  2  Abb.  Pr.  [N.  S.] 
385,  406 ;  Vertnilyea  v.  Palmer,  52  N.  Y.  471.)  The  court 
may  adopt  the  verdict  and  find  accordingly  or,  may  disregard 
it  and  make  its  own  findings,  and  when  the  case  comes  up  on 
appeal  it  is  to  be  reviewed  on  the  findings  and  decisions  of  the 
court  as  if  there  had  been  no  submission  of  any  fact  to  the  jury. 
{Colie  V.  Tift,  47  N.  Y.  119 ;  Birdsall  v.  Patterson,  51  id. 
43-50.)  We  find  no  error,  therefore,  in  the  mode  of  procedure 
at  the  trial. 

The  judge  submitted  to  the  jury  the  question :  "  Did  the 
defendant  on  or  about  the  1st  day  of  April,  1876,  pay  to  Dr. 
Carroll  $1,000  in  cash  to  apply  on  the  bonds  and  mortgages  in 
suit?"  to  which  question  the  jury  answered,  "  Yes." 

The  judge,  having  presided  at  the  trial  and  heard  all  the 
testimony,  and  being  dissatisfied  with  the  verdict,  on  motion 
of  the  plaintifiPs  counsel,  vacated  it,  and  himself  found  the  facts, 
contrary  to  the  verdict,  and  filed  his  findings  and  conclusions  of 
law,  on  which  judgment  was  entered  for  the  plaintiff. 

The  case  now  comes  before  us  on  appeal  from  this  judgment. 
It  is  to  be  reviewed  as  if  the  trial  had  been  by  the  court 
without  the  intervention  of  a  jury.  The  exceptions  taken  at 
the  trial  to  rulings  upon  evidence  must  conseqitently  be  ex- 
amined on  this  appeal,  and  one  of  these  exceptions  is  in  our 
judgment  well  taken. 

The  defendant  having  introduced  evidence  for  the  purpose 
of  proving  the  payment  of  $1,000  to  Dr.  Carroll  on  or  about 
April  1, 1876,  as  claimed,  the  plaintiff  called  Frederick  Vedder, 
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the  teller  of  the  bank  where  Dr.  Carroll  kept  his  account,  and 
asked  the  witness  whether  Dr.  Carroll  about  the  Ist  of  April 
and  within  a  month  either  way,  deposited  $1,000  in  that  bank. 
The  question  being  objected  to,  as  incompetent  and  improper, 
the  court  overruled  the  objection  and  the  defendant's  counsel 
excepted.  Thereupon  the  coUrt,  without  waiting  for  the 
answer,  directed  the  witness  to  state  what  deposits  Dir.  Carroll 
made  •  before  and  after.  The  witness  then  made  a  statement 
of  the  deposits  from  March  14:th  to  May  Ist,  inclusive,  among 
which  no  deposit  of  $1,000  appeared.  This  evidence,  we 
think,  was  not  competent,  and  had  no  legitimate  tendency  to 
disprove  the  fact  that  $1,000  had  been  paid  to  Dr.  Carroll,  at 
or  about  the  time  referred  to.  Whether  or  not  it  affected  the 
finding  of  the  court  upon  the  question  of  fact,  it  is  impossible 
for  us  to  determine.  The  evidence  to  prove  the  alleged  pay- 
ment was  by  no  means  conclusive  or  clear,  and  the  court  may 
have  found  against  the  allegation  on  the  ground  that  it  had  not 
been  proved  to  its  satisfaction.  But  at  the  same  time  it  must 
be  observed  that  the  court  deemed  the  evidence  of  absence  of 
a  deposit,  of  sutficient  relevancy  and  importance  to  receive  it 
under  an  exception,  and  to  shape  the  appropriate  question  to 
call  out  the  fact. 

We  cannot,  therefore,  say  that  the  admission,  of  this  evidence 
did  not  affect  the  result,  or  prejudice  the  defendant,  and  as  we 
think  its  admission  was  erroneous,  we  must  reverse  the  judg- 
ment and  order  a  new  trial,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Probate  of  the  Will  of  Trust  Felix 
Gouraud,  deceased. 

In  proceedings  taken  under  the  Revised  Statutes  (2  R.  S.  61,  §  SO  «<  seg,), 
for  the  revocation  of  the  probate  of  a  will  of  personal  property,  the 
contestant  is  not  confined  to  matters  which  were  not  investigated  and 
tried  when  the  will  was  admitted  to  probate,  but  the  whole  case  is  left 
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opon,  and  be  haa  the  right  to  have  the  questions  then  litigated  and  de- 

termined  tried,  the  same  as  if  no  adjudication  had  been  had  thereon. 
To  bring  a  case  within  the  one  year's  limit  fixed  bj  said  statute  (§32)  it 

was  not  essential  to  have  a  citation  issued  within  the  year;  it  was  sutdcient 

if  the  requisite  allegations  were  filed  with  the  siunogate  within  that 

time. 
It  06em8  that  the  rale  is  the  same  under  the  Code  of  Civil  Procedure 

(§  2647  ei  seq,),  save  that  a  petition  in  the  form  prescribed  Is  required  to 

be  filed  within  the  year,  instead  of  allegations. 
Jn  re  Will  of  Oauraud  (28  Hun,  560),  reversed. 

(Argued  February  26,  1884  ;  decided  March  11, 1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Coart,  in  the  first  judicial  department,  which  affirmed  an  order 
of  the  surrogate  of  the  county  of  New  York,  dismissing  alle- 
gations filed  by  Andreas  H.  Gouraud  to  contest  the  probate  of 
tiie  will  of  Trust  Felix  Gouraud,  deceased.  (Reported  below, 
2S  Hun,  560.) 

The  facts  are  sufficiently  stated  in  the  opinion, 
• 
.  William  M.  Mullen  for  appellant.  The  filing  of  the  alle- 
gations of  contest  within  the  year  was  a  sufficient  compliance 
with  the  statute,  (/n  re  Will  of  Kellum,  50  N.  Y.  298,  300 ; 
2  R.  S.,  §§  30-39 ;  MygaU  v.  Washimm,  1  Smith  Ct.  of  App. 
318;  CoUierw,  Idley^  1  Bradf.  94.)  Where  the  object  and 
design  of  a  statute  are  manifest,  and  to  construe  it  literally 
would  be  to  impute  to  the  legislature  an  unjust  and  unreason- 
able intent,  its  letter  must  yield  to  its  spirit.  {Murray  v.  N. 
r.  a  H.  li.  Co.,  4  Keyes,  274;  Siief^.  Hart,  1  N.  Y.  20;  1 
Kent's  Com.  [5th  ed.]  464 ;  JUmvdle  v.  HaU,  4  N.  Y.  140 ; 
James  v.  FaMen,  6  id.  13,  19;    Wain  v.  Walters,  5  East,  10.) 

William  O.  Waring  for  respondent.  The  will  liaving  been 
admitted  to  probate,  after  a  contest  on  the  part  of  the  appel- 
lant, tlio  matter  then  determined  became  res  adjudioata  as  to 
him.  (5  Edm.  Stat.  368.)  The  time  within  which  proceed- 
ings could  be  taken  under  the  statute  had  expired.  The  filing 
of  allegations,  without  issuing  and  serving  a  citation,  was 
not  a  sufficient  compliance  with  the  statute.  (2  R.  S.  [Edm. 
ed.],  p.  61,  §§  30,  33.) 

SiCKELS  —Vol.  L.  33 
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Earl,  J.  Mr.  Gouraud  died  in  the  city  of  New  York,  April 
20,  1877,  leaving  a  will  which  was  admitted  to  probate  Febru- 
ary 16,  1878.  On  the  loth  day  of  February,  1879,  the  present 
appellant^  the  next  of  kin  of  the  deceased,  filed  in  the  office  of 
the  surrogate  allegations  in  writing  against  the  validity  of  the 
will,  and  against  the  competency  of  the  proof  thereof,  for  the 
purpose  of  procuring  the  revocation  of  the  probate  thereof. 
These  allegations  were  contained  in  a  petition  which  closed 
with  a  prayer,  that  a  citation  might  issue  directed  to  the  execu- 
trix, requiring  her  to  appear  before  the  surrogate  of  the  county 
of  New  York,  at  a  time  and  place  to  be  therein  specified,  and 
show  cause  why  the  probate  of  the  will  should  not  be  revoked. 
No  citation  was  issued  until  the  19th  day  of  May,  1880,  when 
one  was  issued  and  served  upon  the  executrix.  Upon  the  re- 
turn of  the  citation,  a  motion  was  made  on  behalf  of  the  exe- 
cutrix to  dismiss  the  proceedings,  and  confirni  the  original  pro- 
bate, upon  two  grounds :  (1)  That  as  between  her  and  the 
appellant  the  matter  was  res  ddjudicata ;  (2) 'that  the  time 
within  which  the  proceedings  could  be  taken,  under  the  statute, 
had  expired,  the  mere  filing  of  the  allegations  within  tho  year, 
without  notice  to  the  executrix  not  being  a  sufficient  compli- 
ance w^ith  the  statute.  Upon  these  grounds,  the  surrogate  dis- 
missed the  proceedings,  and  from  his  order  an  appeal  was  taken 
to  the  General  Term,  and  from  affirmance  there  to  this  court. 
The  question  for  our  determination  is  whether  the  order  of  the 
surrogate  was  right  upon  either  or  both  of  the  grounds  stated. 

The  proceeding  was  taken  under  the  provisions  of  the  Ke- 
vised  Statutes.  (2  E.  S.  61,  §§  29,  30,  31,  32,  33,  34  and  35.) 
Section  29  provides,  that  "  the  probate  of  any  will  of  personal 
property;  taken  by  a  surrogate  having  jiu-isdiction,  shall  be  con- 
elusive  evidence  of  the  validity  of  such  will,  until  such  pro- 
bate be  reversed  on  appeal,  or  revoked  by  the  surrogate  as  here- 
in directed,  or  the  will  be  declared  void  by  a  competent  tribu- 
nal." Section  30  provides  that,  "  notwithstanding  a  will  of 
personal  property  may  have  been  admitted  to  probate,  any  of 
the  next  of  kin  to  the  testator  may,  at  any  time  witliin  one 
year  after  such  probate,  contest  the  same,  or  tho  validity  of 
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Biich  will,  in  the  manner  herein  provided."  Section  31  provides 
that  for  that  purpose,  such  relative  shall  file  in  the  office  of  the 
surrogate  his  allegations  in  writing  against  the  validity  of  such 
will,  or  against  the  competency  of  the  proof  thereof.  Section 
32  provides  that  upon  the  filing  of  such  allegations,  the  surro- 
gate shall  issue  a  citation  to  the  executors,  requiring  them  to 
appear  before  him  to  sliow  cause  why  the  probate  of  such  will 
should  not  be  revoked.  Section  33  provides  that  after  the  ser- 
vice of  the  citation  the  executors  shall  suspend  all  proceedings 
in  relation  to  the  estate  of  the  testator,  except  the  collection 
and  recovery  of  moneys  and  the  payment  of  debts,  until  a  de- 
cision shall  be  had  on  such  allegations.  Sections  34  and  35 
provide  that  at  the  time  appointed  for  showing  cause  the  sur- 
rogate shall  proceed  to  hear  tlie  proofs  of  the  parties,  and  if 
upon  such  proofs  he  shall  decide  that  the  will  was  for  any  rea- 
son invalid,  or  not  sufficiently  proved,  he  shall  annul  and  re- 
voke the  probate  thereof ;  and,  if  otherwise,  he  shall  confirm 
the  probate. 

In  the  Matter  of  the  last  Will  of  John  KeUum  (50  N.  Y. 
298),  KapallQi  J.,  siiid,  that  it  was  in  consequence  of  the  con- 
clusive effect  of  the  probate  of  a  will  of  personal  property 
under  section  29,  "  that  the  provisions  were  adopted  which  ad- 
mit the  next  of  kin,  within  one  year  thereafter,  to  contest  the 
same  by  filing  allegations  against  the  validity  of  the  will  or  the 
competency  of  the  proof  thereof,"  that  "  these  provisions  are 
an  important  safeguard  against  imposition  or  mistake,  and 
afford  the  next  of  kin  a  whole  year  after  the  probate,  to  inves- 
tigate the  circumstances  attending  the  execution  of  the  will. 
No  such  provisions  are  necessary  as  to  wills  of  real  estate,  as 
the  probate  may  be  repelled  at  any  time  by  contraiy  proof." 

There  is  nothing  in  the  statute  which  confines  the  next  of 
kin,  in  the  allegations  filed  for  the  purpose  of  revoking  probate, 
to  such  mattere  as  were  not  investigated  and  tried  when  the 
vrill  was  admitted  to  probate.  Tlie  adjudication  admitting  the 
will  to  probate  is  not  res  adjudicaia  upon  the  hearing  of  the 
allegations  filed  for  a  revocation  of  the  probate.  For  that  pur- 
pose the  whole  case  is  left  open,  and  a  party  desiring  to  con- 
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test  the  probate  in  that  way  has  the  right  to  try  over  again, 
upon  the  same,  or  upon  additional  evidence,  the  very  ques- 
tions which  were  litigated  when  the  will  was  first  proposed  for 
probate.  He  may,  under  section  31,  file  any  allegations  iu 
writing  against  the  validity  of  the  will,  or  against  the  com- 
petency of  the  proof  thereof;  and  the  allegations  thus  filed, 
whatever  they  are,  he  has  the  right  to  have  tried  as  if  they  had 
never  before  been  investigated ;  and  if  upon  the  hearing  of 
such  allegations,  the  probate  is  confirmed,  then  the  probate  be- 
comes conclusive  against  all  the  parties  who  were  properly 
cited.  These  provisions  of  the  statute  may,  in  some  cases, 
operate  very  inconveniently,  and  the  same  questions  may  be 
twice  litigated,  upoi;  nearly  the  same  evidence,  before  the 
same  tribunal.  But  it  was  the  design  of  the  statute,  by  ^ 
general  loile,  to  give  parties  a  full  and  ample  opportunity  to 
resist  the  probate  of  a  will  disposing  of  all  of  the  testator's 
property.  The  opportunity  for  litigation,  as  to  the  probate  of 
a  will  of  real  estate,  is  still  greater  under  section  15.  The 
probate  of  such  a  will  is  never  conclusive ;  and  whenever  title 
to  real  estate  is  attempted  to  be  made  under  "it,  its  validity 
may  be  resisted  on  precisely  the  same  grounds  that  were  liti- 
gated when  it  was  admitted  to  probate,  or  upon  any  other 
grounds.  The  probate  of  a  will  of  real  estate  is  not  res  adjit- 
dioata  against  anybody  ;  and  the  purpose  of  the  section,  to  which 
reference  has  been  made,  was  to  secure  to  the  next  of  kin 
ample  opportunity,  within  one  year,  to  procure  a  revocation  of 
the  probate  of  a  will  of  personal  property,  and  during  that 
year  the  probate  is  not  res  adjudicata  in  any  sense.  There- 
fore, although  the  allegations  filed  for  the  revocation  of  the 
probate  were  substantially  those  filed  against  the  original  pro- 
bate, the  surrogate  could  not  on  that  account  refuse  to  hear 
them. 

We  are  also  of  the  opinion  tliat  the  contest  for  the  revoca- 
tion of  the  probate  of  this  will  was  instituted  within  one  year 
after  the  probate.  It  is  undisputed  that  the  allegations  as 
required  by  section  31  were  filed  within  the  year ;  but  the 
objection  sustained  by  the  courts  below  is,  that  the  citation 
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ought  to  have  been  issued  and  served  within  the  year  also,  in 
order  to  commence  the  contest  within  tiie  meaning  of  the 
statute.  In  this  we  think  the  courts  erred.  Section  30  pro- 
vides that  the  next  of  kin  may  at  any  time  within  a  year  con- 
test the  probate.  Section  31  provides  how  they  shall  contest 
ity  and  that  is  by  filing  in  the  office  of  the  surrogate  objections 
in  writing  against  the  validity  of  the  will,  or  against  the  com- 
petency of  the  proof ;  and  when  these  all^ations  have  been 
filed,  then  certainly  the  contest  has  been  instituted.  It  then 
becomes  the  duty  of  the  surrogate,  under  section  32,  to  iftsue 
the  citations  and  to  appoint  a  time  for  the  hearing.  If  the 
contestant  fails  to  apply  for,  or  take  out  citations,  the  executor 
can  apply  for  and  take  them  out.  No  harm  can  come  from 
the  omission  on  the  part  of  the  contestant  to  proceed  further 
after  he  has  filed  his  allegations,  because  the  executor  or  any 
other  person  interested  can,  at  the  end  of  the  year,  make  in- 
quiries at  the  surrogate's  office  and  find  whether  the  allegations 
have  been  filed ;  and  if  they  have  been,  and  he  desires  to  have 
them  disposed  of  by  a  hearing,  he  can  have  the  citations  issued. 
So,  too,  if  he  desires  to  proceed,  pay  legacies  or  settle  up  the 
estate,  he  can  institute  any  proceeding  he  desires  and  make  the 
contestant  a  party,  and  have  him  bound  by  any  adjudication 
which  the  surrogate  may  make.  He  is  not  absolutely  bound 
to  suspend  his  proceedings,  however,  until  citations  are  served 
upon  him. 

All  of  the  provisions  to  whicli  we  have  referred  have  been 
substantially  re-enacted  in  the  Code.  Sections  2626  and  2627 
give  substantially  the  same  effect  to  the  pmbate  of  'Nvills  of 
real  and  of  personal  property,  as  was  provided  in  the  Revised 
Statutes.  Section  2647  provides  that  a  person  interested  in 
the  estate  of  the  decedent  may,  within  the  time  specified  in 
the  next  section,  present  to  the  surrogate's  court,  in  which  a 
will  of  personal  property  was  proved,  a  written  petition  duly 
verified,  containing  allegations  agahist  the  validity  of  the  will, 
or  the  competency  of  the  proof  thereof ;  and  praying  that  the 
probate  thereof  may  be  revoked,  and  that  the  persons  enum- 
erated in  the  next  section  but  one  may  be  cited  to  show  cause 
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why  it  Bhould  not  be  revoked.  Upon  the  presentation  of  sucli 
a  petition  the  surrogate  must  issue  a  citation  accordingly. 
Section  2648  provides  that  "  a  petition  must  be  presented,  as 
prescribed  in  the  last  section,  within  one  year  after  the  record- 
ing of  the  decree  admitting  the  will  to  probate.^'  Here  it  is 
entirely  clear,  that  under  these  last  two  sections  a  party  who 
desires  to  institute  proceedings  for  the  rev^ocation  of  a  will  of 
personal  property,  is  in  time,  if  within  the  year  he  pi-esents  to 
the  surrogate  a  proper  petition  as  required.  Under  the  Be  vised 
Statutes  he  was  required  to  file  his  allegation ;  under  the  Code 
he  is  required  to  file  his  petition  within  the  year. 

Section  2649  provides  that  the  petition  "must  pray  that 
citations  may  be  directed  to  the  executor,  or  administrator, 
with  the  will  annexed,"  etc.  The  allegations  filed  in  this  case 
contained  such  a  petition.  Section  2650  provides  that,  after 
the  service  upon  the  executor  of  the  citation,  his  proceedings 
are  suspended ;  and  further  sections  provide  for  the  taking  of 
proof  and  the  decision  of  the  surrogate.  Thesie  sections  of  the 
Code  being  substantial  re-enactments  of  the  provisions  of  the 
Kevised  Statutes,  may  be  regarded  as  a  legislative  recognition 
of  the  pre-existing  law ;  and  if  there  was  any  doubt  before, 
they  make  it  entirely  clear  now,  that  the  filing  of  the  allega- 
tions with  the  surrogate  within  the  year,  praying  for  the  cita- 
tions,  was  sufficient. 

We  are,  therefore,  of  opinion  that  the  oi'ders  of  the  General 
Term  and  of  the  surrogate  should  be  reversed ;  and  that  the 
case  should  be  remitted  to  the  surrogate ;  costs  of  the  Supreme 
Court  and  of  this  court  to  be  paid  to  the  appellant  out  of  the 
estate,  in  case  he  shall  be  finally  successful  in  his  contest. 

All  concur. 

Ordei*s  reversed. 
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"William  Laytin  et  al.,  Tmstees,  etc.,  Eespondents,  v.  Ellbn 
Louisa  Davidson  et  al.,  Appellants. 

The  will  of  L.  gave  to  his  executors  his  estate,  real  and  personal,  in  trust, 
to  pay  debts  and  legacies  and  to  construct  a  burial  vault,  "  and  upon  the 
further  trust"  to  divide  the  residue  into  five  equal  parts,  the  income  of 
one  part  to  be  paid  to  each  of  the  testator's  five  children  during  life,  and 
upon  the  death  of  a  child  his  or  her  share  to  be  distributed  as  prescribed. 
The  executors  had  a  final  accounting  in  1877,  and  were  allowed  full  com- 
missions; the  amount  of  the  residuary  estate  was  adjudged,  and  the 
surrogate's  decree  directed  them  to  retain  and  hold  the  same  *' as  trus- 
tees "  under  the  will.  Upon  the  death  of  one  of  the  testator's  children 
in  1889  the  trustees  applied  to  the  surrogate  for  a  judicial  settlement 
of  their  account.  They  claimed  to  be  allowed  one- half  commissions 
on  th^  whole  capital  of  the  trust  fund,  and  one-half  in  addition  on  the 
one-fifth  directed  to  be  distributed.  Held,  that  the  will  contemplated  a 
time  when  the  duties  of  the  executors,  as  such,  should  cease  and  they 
should  assume  the  character  exclusively  of  trustees  ;  that  while  the  de- 
cree upon  settlement  of  their  accounts  did  not  in  terms  discharge  the 
executors,  that  was  its  legal  effect ;  and  that,  as  trustees,  they  were  en- 
titled to  the  commissions  claimed ;  also  held  the  fact  that  they  had  not 
made  an  actual  division  of  the  trust  fund  into  shares,  as  directed,  did 
not  change  the  question. 

(Argued  February  26,  1884  ;  decided  March  11,  1884.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  14r>  1S83, 
which  modified  a  decree  of  the  surrogate  of  the  county  of 
Westchester,  so  as  to  adjudge  that  respondents  as  trustees 
under  the  will  of  William  Laytin,  deceased,  az'e  entitled  to 
commissions  bs  trustees  in  addition  to  their  commissions  as 
executors.    (Reported  below,  29  Hun,  622.) 

The  material  facts  are  stated  in  the  opinion. 

Morgan  J,  O^Brien  for  appellants.  As  tlie  law  now  stands 
there  is  no  provision  fixing  the  rate  of  compensation  of  testa- 
mentary trustees.  (Redf.  on  Surr.  [2d  ed.]  701,  note  9 ; 
Matter  of  Roosevelt^  5  Redf.  601 ;  Man7iing  v.  Manning^  1 
Johns.  Ch.  527.)  The  mere  fact  of  the  direction  in  a  will  to 
the  executors  to  carry  out  or  execute  certain  trusts,  did  not 
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create  the  executors  testamentary  trustees  as  contemplated  by 
the  statute.  {Stoggs  r.  Jacksm^  2  Barb.  Ch.  186,  1  N.  Y. 
206  ;  Dunn  v.  Judge^  11  East,  288 ;  Bogert  v,  Hertelly  4  Hill, 
492  ;  Clark  v.  Clarky  8  Paige,  152 ;  Ilasxick  v.  Rogers,  9  id. 
468.)  Double  commissions  are  not  allowable  on  the  transfer 
of  the  estate  from  one  executor,  or  trustee,  to  another  unless 
such  other  is  directed  by  the  will  to  take  and  hold  it  upon  a 
separate  and  distinct  trust.  (  Wourd  v.  Ford,  4  Redf .  34 ; 
Valentine  v.  Valenti/ne,  2  Barb.  Ch.  430  ;  Mann  v.  Lawrence, 
3  Bradf.  426 ;  Wealfield  v.  Westjield,  1  id.  198 ;  In  re  Can- 
non,  3  liedf.  47;  Drake  v.  Price,  5  N.  Y.  430 ;  IlaU  v.  HaU, 
78  id.  535  ;  Hurlburt  v.  Durant,  88  id.  126.)  Merely  closing 
up  the  duties  as  executors  and  retaining  the  fund  for  the  bene- 
ficiaries under  the  will  is  not  a  receiving  and  paying  so  as  to 
entitle  to  commission.  {Matter  of  KeUogg,  7  Paige,  365 ; 
Fdey  v.  Egan,  13  Abb.  [N.  S.]  362  ;  Betta  v.  Bette,  4  Abb. 
N.  0.  324-437.) 

Albert  G.  McDonald  for  respondents.  The  respondents 
are  testamentary  trustees  and  ai*e  now  entitled  as  trustees  to 
their  commissions  on  the  capital  of  the  trust  estate;  this 
right  is  no  way  impaired  or  affected  by  the  fact  tliat  heretofore, 
upon  their  final  accounting  as  executors,  they  had  received 
their  commissions  as  executors.  {Hurlburt  v.  Durant,  88 
N.  Y.  121  ;  Drake  v.  Price,  6  id.  430 ;  HaU  v.  UaU,  78 
id.  536 ;  Cram  v.  Cram,  2  Redf.  244;  In  re  Pike,  id.  255 ; 
In  re  Carman,  8  id.  46 ;  Ward  v.  Ford,  4  id.  34 ;  Matter  of 
liooaevelt,  5  id.  601 ;  Hall  v.  Campbell,  1  Dem.  415  ;  Laytin 
v.  Davidson,  29  Hun,  622 ;  Blake  v,  Blake,  30  id.  469 ;  Code 
of  Civ.  Pro.,  §  2514,  subd.  6;  id.,  §§  2736,  2811,  2817,2819, 
2688 ;  Meeker  v.  Crawford,  5  Redf.  450.)  The  respondent's 
commissions  for  "  receiving  and  paying  out "  should  be  calcu- 
lated as  if  one-half  were  for  receiving  and  the  otlier  half  for 
paying  out,  the  rate  being  the  same  as  that  allowed  executors 
and  administrators.  {Matter  of  Kellogg,  7  Paige,  265  ;  Matter 
of  Rcherts,  3  Johns.  Ch.  43 ;  Iloward  v.  Davis,  4  Abb.  Pr. 
71 ;  Ward  v.  Ford,  4  Redf.  34 ;  Mabter  of  EooseveU,  5 
id.   601.) 
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Andrews,  J.  By  the  will  of  William  Laytin  the  testator 
gives  to  his  executors  his  real  estate  and  personal  property  in 
trust  to  pay  debt*  and  legacies  and  to  construct  a  burial  vault, 
and  "  upon  the  further  trust,"  in '  substance,  to  divide  the 
residue  of  his  estate  into  five  equal  shares,  and  to  pay  the 
income  of  one  share  to  each  of  his  five  children  for  life,  and 
on  the  death  of  any  child  to  distribute  the  principal  of  the 
share  of  the  one  so  dying  among  his  grandchildren  then 
living,  and  the  issue  Of  any  deceased  grandchild,  such  issue 
taking  the  share  the  parent  would  have  taken  if  living.  The 
testator  gave  to  his  wife  an  annuity  of  $7, 000  for  life. 
The  executors  on  a  final  accounting  before  the  surrogate  in 
1877  were  allowed  full  commissions.  The  capital  of  the  estate 
then  remaining  in  the  hands  of  the  executors  was  adjudged  to 
be  $1,4300,38.01,  which  by  the  decree  of  the  surrogate  they 
were  directed  to  retain  and  hold  "  as  trustees  under  the  last 
will  and  testament  of  William  Laytin,  deceased."  In  1882, 
after  the  death  of  one  of  testator's  daughters,  the  trustees  ap- 
plied to  the  surrogate  for  a  judicial  settlement  of  their  account. 
A  decree  was  made  by  the  surrogate  in  that  proceeding.  May 
10,  1882,  settling  the  account  to  that  time,  and  distributing 
the  one-fifth  share  of  the  capital  of  the  estate,  which  he  found 
amounted  to  the  sum  of  $295,999.10,  without  taking  into  ac- 
count $100,000  of  bonds  of  the  city  of  New  York,  set  apart 
by  the  trustees  to  produce  the  annuity  to  the  testator's  widow, 
and  another  item  of  $4,944,  not  then  in  a  situation  to  be 
divided.  The  decree  further  adjudged  that  after  making  the 
distribution  directed,  and  crediting  the  payments  allowed  to 
the  trustees,  the  capital  of  the  estate  remaining  in  their  hands 
was  $1,288,940.42.  The  trustees  claimed  on  this  accounting 
to  be  allowed  one-half  commissions  on  the  whole  capital  of  the 
trust  fund,  and  one-half  commissions  on  the  one-fifth  share  of 
the  capital  directed  to  be  distributed  by  the  decree.  The  claim 
was  disallowed  by  the  surrogate,  but  the  General  Term  on  ap- 
peal reversed  the  decree  of  the  surrogate  in  this  particular,  and 
decided  that  the  trustees  were  entitled  to  commissions  in  their 
character  as  trustees,  as  claimed  in  their  behalf.  We  concur 
with  the  decision  of  the  General  Term. 
SiCKELs  —  Vol.  L,  34 
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The  will  clearly  contemplated  a  period  of  time  when  the 
daties  of  the  executors  as  such  should  end,  and  they  shonld 
assume  the  character  exclusively  of  trustees  for  the  widow  and 
children  of  the  testator.  The  duty  to  pay  debts,  and  the  l^ar 
cies  presently  payable,  and  to  construct  a  burial  vault  was 
strictly  executorial,  and  upon  the  accomplishment  of  these  pur- 
poses, the  property  was  given  *'  upon  the  further  trust "  to 
divide  the  residue,  etc.  The  duty  of  division  into  shares,  and 
to  receive  and  apply  the  income  of  the*  several  shares  to  the 
use  of  the  beneficiaries  respectively,  could  not  be  performed 
until  the  residue  should  be  ascertained  by  an  accounting.  The 
decree  on  the  accounting  of  the  executors  in  1877,.  embraced  a 
statement  of  the  executora'  account  as  settled  and  allowed  by 
the  surrogate,  showing  the  payment  of  debts  and  legacies,  and 
stating  the  balance  in  their  hands.  The  decree  did  not  in 
term  discharge  the  executors,  but  this  was  the  reasonable  in- 
tendment and  legal  effect  of  the  direction  that  they  should  re- 
tain and  hold  the  whole  balance  of  the  estate  as  trustees  under 
the  will.  The  fact  tliat  the  trustees  have  not  made  an  actual 
division  of  tlio  trust  fund  into  shares,  as  directed  by  the  will, 
does  not,  we  think,  change  the  question.  The  aggregate  fund 
has  since  the  decree  of  1877  been  held  by  them  in  their  charac-' 
ter  as  trustees,  and  the  duty  of  division  may  now  be  performed. 
The  right  to  commissions  as  trustees  cannot  turn  upon  the  fact 
that  no  actual  division  has  yet  been  made.  A  denial  of  com- 
missions on  that  ground  would  simply  postpone  their  allowance 
until  the  actual  separation.  The  will,  as  has  been  said,  con- 
templated an  eventual  separation  of  functions  and  duties.  The 
executors  have  upon  a  final  accounting  as  executors  been  dis- 
cliarged  as  such.  The  fund  has  become  exclusively  a  trust  fund 
under  the  will,  to  be  held  by  the  trustees  during  the  life  of  the 
beneficiaries  named.  The  duties  now  to  be  performed  by  them 
are  such  a^  are  usually  devolved  upon  trustees  of  express  trusts, 
and  supervene  upon  the  termination  of  the  duties  strictly  exe- 
cutiotial,  imposed  upon  them  by  the  will. 

The  question  of  double  commissions  has  been  very  recently 
considered  by  this  court  in  the  opinion  of  Finoh,  J.,  in  Johnr 
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son  V.  Lawrence  (February  26,  1884),  *  and  we  think  this  is 
a  ease  in  which  under  the  rule  there  laid  down  double 
commissions  may  be  claimed.  The  jurisdiction  of  the  bui^ 
rogate  to  award  commissions  to  testamentary  trustees,  since 
the  Code  of  Civil  Procedure,  in  a  proper  case,  lias  been  assumed 
in  several  cases.  {HurlbuH  v.  Durante  88  N.Y.  121 ;  Johnson 
y.  Lavrrence^  supra.)  It  was  fully  considered  by  the  surrogate 
of  New  York  {In  re  Jiooaevelt,  5  Eedf.'t)01),and  we  concur  in 
his  opinion  upon  this  question. 

The  order  should  be  atiii  med. 

All  concur. 

Order  affinned. 


Elviba  Vick  as  Admin istmtrix,  etc.,  Eespondent,  v.  The 
New  Yobk  Central  &  Hddson  Biveb  Kailroad  Company, 
Appellant. 

Where  &  peraoa  in  the  employ  of  a  railroad  company  travels  back  and  forth 
from  hia  home  to  the  place  where  his  services  are  rendered,  upon  the 
cars  of  the  company,  and  his  transportation,  free  of  charge,  constituted 
part  of  the  contract  of  service,  while  so  traveling  he  is  an  employe,  not  a 
passenger,  and  for  an  injury  to  him  through  the  negligence  of  a  co- 
employe  the  company  Is  not  liable. 

After  the  removal  of  defendant's  shops  from  R.  to  B.  many  of  its  employes 
at  R.  who  still  continued  to  reside  there  remained  in  its  employ  under  an 
agreement  that  they  were  to  be  taken  to  B.  every  Monday  morning,  and 
brought  back  Saturday  evening,  free  of  charge,  their  wages  beginning 
when  they  reached  the  shops  in  B.,  and  ending  when  they  left  jthem.  They 
were  carried  in  a  car  called  a  shop  car,  in  which  other  persons,  who  paid 
fare,  were  permitted  to  ride.  G.,  plaintiff's  intestate,  who  had  been  in 
defendant's  employ  in  R.,  but  was  not  employed  at  the  time  of  the  re- 
moval ,  after  such  removal  applied  for  and  was  employed  in  his  former 
position,  with  the  agreement  that  he  should  be  passed  with  the  other  em- 
ployes in  the  shop  car,  and  he  was  paid  for  his  work  in  accordance  with 
the  arrangement  stated.*  All  of  said  employes  traveled  under  a  pass  given 
to  the  master  mechaniQc  In  going  from  R.  to  his  work  at  B.  in  the  shop 
car  an  accident  occurred,  caused  by  the  negligence  of  defendant's  em- 
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shops  from  Rochester  to  Buffalo,  but  before  their  removal  tlie 
deceased  had  left  defendant's  employment.    Many  of  the  em- 
ployes in  the  tin-shop  at  Kochester  continued  in  the  employ 
of  the  defendant  after  it  had  removed  its  shops  to  Buffalo,  but 
still  resided  at  Rochester.    By  an  arrangement  made  between 
them  and  the  defendant  they  were  to  bo  taken  to  Buffalo  on 
Monday  morning,  and  brought  back  Saturday  evening  of  every  i 
week  in  the  defendant's  car.     Sometimes  they  were  carried  in  i 
a  baggage  car,  sometimes  in  a  passenger  car,  and  afterward  in 
a  ])a88enger  car  called  a  shop  car  in  which  other  persons,  who 
paid  fares,  were  permitted  to  ride.     No  fare  was  required  of       ^^,  ^ 
the  men  thus  employed  and  transported,  biit  by  aj^^reement  ^^i^_  n\^ 
deduction  was  made  from  their  wages,  at  an  amount  fixed  ^^t^^^}    ^^J^ 
hour,  being  the  same  as  when  at  work,  for  the  time  •they  were^   ^^  e^* 
upon  the  train,  their  wages  beginning  when  they  reached  the  ^-^. '^' 
shops  at  Buffalo,  and  ending  when  they  left  them.  In  the  month  ^  f  •^      ^/ 
of  January,  1877,  the  deceased  applied  for  his  former  position  ^JTZ^^ 
as  foreman,  and  was  employed  accoixiingly  by  the  defendant,  r     ^^i^  ' 
He  asked  if  he  could  go  with  the  rest  of  the  men,  and  he  was  *^^  ""^ 
told  he  would  be  passed  with  the  rest  of  the  men  in  the  defend-  ^  ^*  '"^ 
ant's  shop  car.    Upon  these  terms  he  again  coimnenced  working  *V' 
for  the  defendant  as  foreman  in  the  tin-sliop  at  Buffalo.  The  on  ly 
pass  given  was  one  to  the  master  mechanic,  Mr.  Gould,  imder 
which  all  the  men  who  lived  at  Rochester  and  worked  in   the 
shops  at  Buffalo  traveled.     There  was  no  evidence  upon  the 
trial  showing  that  the  deceased  ever  saw  the  pass,  or  that  he 
was  acquainted  with  its  contents.     He  was  paid  for  his  work 
in  accordance  with  the  arrangement  already  stated.     It  appears 
that  the  contract  for  his  employment  in  the  tin-shopp,  and  for 
traveling  between  Rochester  and  Buffalo,  while  engaged  in 
his  work,  was  one  and  the  same  contract,  made  at  the  same 
time,  and  the  whole  must  be  taken  together  as  an  entire  agree- 
ment. I 

The  essence  of  the  contract  was  that  the  deceased  should 
work  for  the  defendant,  as  foreman  of  the  tin-shop,  and  in  con- 
sideration thereof  it  should  pay  him  a  price  fixed  per  hour, 
and  should  transport  him  from  his  residence  to  the  place 
where  tHc  work  was  to  be  done,  and  back  again,  upon  its  rail- 
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road  without  charge.  At  the  time  of  the  accident  the  deceased 
was  in  the  shop  c^r  of  the  defendant  on  his  way  to  the  place 
where  he  was  to  perform  services.  As  his  transportation  was 
a  part  of  the  contract,  he  was  there  by  virtue  thereof  as  an 
employe.  His  services  had  then  commenced  under  the  con- 
tract ;  he  paid  no  fare  as  an  ordinary  passenger  would  have 
done,  bat  was  being  transported  under  the  pass  referred  to. 
Under  these  circumstances  the  deceased  was,  at  the  time  of 
the  accident,  in  the  car  under  the  terms  of  the  contract  made  - 
for  the  rendition  of  his  services,  and  not  as  a  passenger.  It 
was  essential  that  he  should  be  in  the  car,  at  the  time  and 
place  of  the  accident,  to  enable  him  to  perfonn  the  contract 
of  service  into  which  he  had  entered.  But  for  this  he  would 
not  have  been  there  at  the  time,  and  his  traveling  on  tiiis 
occasion  was  in  the  capacity  of  an  employe  and  not  as  a  pas- 
senger. If  two  separate  contracts  had  been  intended  to  have 
been  made,  one  for  the  services  of  the  deceased  and  the  other 
for  his  tmnsportation,  it  is  fair  to  assume  that  the  amount  al- 
lowed for  Ids  wages  woidd  have  been  increased  sufficiently  to 
pay  his  fare  as  a  passenger.  Clearly  such  could  not  have  been 
the  intention,  as  the  contract  made  was  a  single  one  which  re- 
lated only  to  the  services  of  the  deceased  and  the  conpensa-j 
tion  he  was  to  receive  for  the  same.  It  was  part  of  this  con- 
tract of  service  that  he  was  to  be  carried  to  and  from  the  place 
of  his  work  every  week  on  the  defendant's  railroad,  and  on  a 
train  which  was  usually  provided  for  that  purpose.  The  right 
to  go  and  return  being  inseparable  from  the  contract  to  do  the 
work,  it  is  not  obvious  that  any  valid  ground  exists  for  claim- 
ing that  the  deceased  wivs  a  passenger  and  paid  his  own  fare* 
As  to  the  position  that  because  his  hours  of  labor  had  not . 
commenced  at  the  time  of  the  accident,  the  deceased  was  to  i 
be  regarded  as  a  passenger,  it  is  a  complete  answer  to  say  that , 
his  conveyance  to  and  from  his  work  was  incident  to  his  employ- ; 
ment,  and  was  part  of  the  contract  of  service  under  which  he 
was  engaged.  This  remark  will  also  apply  to  the  position  of 
the  respondent's  counsel  that  traveling  to  the  shop  where 
work  was  to  be  done  was  not  the  beginjiing  of  service  but  an 
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act  done  to  obtain  the  service.  If  it  was  a  pait  of  the  con- 
tract then  obviously  it  cannot  be  said  that  the  deceased  gave 
a  portion  of  his  wages  as  the  price  of  transportation  inde- 
pendent of  his  contract.  He  was  as  much  under  the  control 
of  the  defendant  when  traveling  as  anj  other  employe  who 
was  transported  by  virtue  of  a  contract  with  the  company  for 
his  services,  which  contract  provided  for  the  right  to  go  and 
come  upon  the  defendant's  cars  to  and  from  the  place  where 
he  was  required  to  work.  Although  he  had  no  particular  duty 
to  discharge  while  traveling,  yet  the  traveling  of  the  deceased 
was  not  as  a  passenger  but  as  an  employe  under  the  contract 
of  service  between  him  and  the  defendant. 

No  question  arises  upon  the  record  before  us  as  to  the  lia- 
bility of  the  defendant  in  case  the  injury  liad  been  received 
outside  of  the  contract  of  service,  and  it  is  a  sutBcient  answer 
to  the  suggestion  made  in  this  respect  to  say,  that  the  accident 
which  caused  the  injury  to  the  deceased  occurred  while  he  was 
traveling  for  a  purpose  connected  with  and  within  the  scope 
of  the  contract 

Some  authorities  are  cited  in  support  of  the  position  of  the 
appellant's  counsel,  which  tend  in  that  direction.  In  the  case 
of  Ross'  Administratrix  v.  N.  Y.  G,  <&  H.  R.  R.  R.  Co.  (5 
Hun,  488 ;  affirmed  in  this  court  in  74  N.  Y.  817)  the  intestate 
was  killed  by  an  accident  on  the  defendant's  road.  He  was  an 
assistant  surveyor,  employed  by  the  month,  and  had  no  duty  to 
perform  in  connection  with  the  running  of  the  defendant's 
train,  nor  any  care  in  reference  to  the  road.  His  death 
occurred  while  being  transported  on  defendant's  cars,  free  of 
charge,  from  his  home  to  the  place  where  he  was  to  perform 
work.  There  was  no  direct  proof  that  the  contract  provided 
for  his  transportation  upon  the  road  free  of  charge,  but  it  may 
be  implied  from  the  circumstances  that  such  waa  the  under- 
stanTding.  That  case  differs  from  this  in  want  of  proof  as  to 
the  precise  terms  of  the  contract  in  reference  to  the  transporta- 
tion of  the  deceased,  but  in  principle  it  is  difficult  to  see  that 
--'any  distinction  exists  between  the  two  cases,  and  as  we  have 
seen,  the  contmct  for  service  in  that  case  included  tlie  trans- 
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portation ;  in  this  particular  it.  is  not  as  strong  in  favor  of  the 
application  of  the  doctrine  that  the  deceased  there  was  an  em- 
ploye as  the  case  at  bar.  In  the  case  of  EuasdL  v.  H.  -ff. 
JR.  H.  Co.  (17  N.  Y.  184)  the  deceased  was  employed  to  work 
under  an  arrangement  by  which  he  was  to  be  conveyed  home 
every  night  in  the  cars  in  connection  with  which  he  was  work- 
ing, free  of  charge.  He  was  to  be  taken  home  upon  the 
gravel  train  at  night,  and  when  his  day's  work  was  completed 
he  was  under  no  further  obligation  to  do  any  more  work  for 
the  company.  Carrying  him  home  constituted  a  part  of  his^ 
wages.  This  case  differs  in  some  of  its  aspects  from  the  case 
at  bar,  but  it  tends  somewhat  to  sustain  the  general  rule  that 
when  the  transportation  of  the  party,  free  of  charge,  consti- 
tutesapart  of  the  contract  of  service,  he  is  an  employe  and 
•servant,  and  not  a  passenger.  In  the  case  of  CHllshannon 
V.  Stony  Brook  Railroad  Corporatioii  (10  Cush.  228)  it  ap- 
pears that  the  plaintiff  was  a  laborer  on  the  road  and  was  con- 
veyed in  the  defendant's  cars  to  and  from  the  place  of  his 
work  with  the  consent  of  the  company  for  mutual  con- 
venience, there  being  no  contract  between  them  as  to  his  trans- 
portation. He  was  injured  while  thus  on  his  way  to  his  work, 
and  the  court  says :  "  If  the  plaintiff  was  by  the  contract  of 
service  to  be  carried  by  the  defendant  to  the  place  of  his  labor, 
then  the  injury  was  received  while  engaged  in  the  service  for 
which  he  was  employed,  and  so  falls  within  the  ordinary  cases 
of  servants  sustaining  injury  from  the  negligence  of  other  ser- 
vants." This  case  sustains  the  doctrine  that  if  the  traveling 
was  done  under  the  contract  of  service,  then  the  defendant  is 
not  liable,  and  bears  directly  upon  that  question  as  presented 
in  the  case  at  bar.  The  cases  of  Seaver  v.  Boston  cfe 
Maine  Mailroad  (14  Gray,  466),  and  Tunriey  v.  Midland  Bail- 
way  Co.  (L.  R.,  1  C.  P.  291),  also  sustain  the  doctrine  con- 
tended for  by  the  appellant's  counsel.  Of  a  contrary  import 
is  the  case  of  O'DonneU  v.  A.  F.  E.  E.  Co.  (59  Penn.  St.  ^^^ 
239),  which  is  in  conflict  with  the  rule  which  obtains  in  tl^js 
State  and  is  not  sound  law. 

SicKELs — Vol.  L.  85 
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There  is  no  doubt  of  the  general  rule  that  the  master  can 
only  set  up  the  relation  of  master  and  servant  as  a  defense  to 
an  action  of  a  servant  where  the  injuries  were  received  while 
'engaged  in  his  employment.  If  the  master's  negligence  is  a 
matter  extraneous  to  his  specific  employment,  or  if  the  injury 
be  received  at  a  time  when  the  servant  is  not  engaged  in  his 
duties,  then  the  servant  occupies  the  position  or  status  of  a 
'  stranger.  But  this  rule  has  no  application  when  by  the  terms 
of  the  contract,  expressed  or  implied,  it  appears  that  traveling 
on  the  cars  constitutes  a  part  and  portion  of  the  contract  of 
service.  In  such  a  case,  we  think,  the  person  injured  must  be 
regarded  as  a  servant  or  employe  and  the  company,  in  whose 
employment  he  is  at  the  time  engaged,  is  not  responsible  for 
the  injury. 

It  follows  that  the  judge  upon  the  trial  erred  in  the  various 
rulings  referred  to.  As  the  judgment  must  be  reversed  on 
this  ground,  it  is  not  necessary  to  consider  the  other  questions 
raised. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Danfokth  and  Finch,  JJ.,  dissenting. 

Judgment  reversed. 
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Catherine  Waldele,  as  Administratrix,  etc.,  Respondent,  v. 
The  New  York  Central  and  Hudson  River  Railroad, 
Appellant. 

DeclaratioDS  which  are  merely  narrative  of  a  past  tranflaetion  are  not  ad- 
missible as  part  of  the  res  geHcB, 

In  an  action  to  recover  damages  for  alleged  negligence,  causing  the  death 
of  J.,  plaintiff's  intestate,  it  appeared  that  about  midnight  a  freight 
train  passed  a  street  crossing  on  defendant's  road,  followed,  about  fifty 
feet  distant,  by  an  engine  going  backward.  Shortly  after  their  passage 
J.  was  found  lying  near  the  track  fatally  injured.  No  one  saw  the  acci- 
dent. Plaintiff's  theory  was  that  J.,  who  was  an  educated  deaf-mute, 
well  acquainted  with  the  locality,  approached  the  track  on  his  way  home, 
waited  for  the  freight  train  to  pass,  and  then  in  attempting  to  cross  was 
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struck  bj  the  engine.  A  witness  for  plaintiff  was  permitted  to  testify 
to  declarations  made  bj  J.  bj  means  of  signs  about  thirtj  minutes  after 
tlie  accident,  to  the  effect  that  there  was  a  long  train  ;  that  he  waited  for 
it  to  go  by,  and  was  struck  by  an  engine  which  followed.    Held  error. 

The  auihorities  upon  the  question  of  the  admissibility  of  declarations  as 
part  of  the  res  gesUB  collated  and  discussed. 

Waldde  y.  y.  F,  0.  <&  H.  B.  B.  B.  Co,  (29  Hun,  86),  reversed, 

(Argued  February  28.  1884;  decided  March  11,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  in  favor  of 
plaintiff,  entered  upon  an  order  made  January  9,  1883,  which 
reversed  an  order  of  Special  Term,  setting  aside  a  verdict  for 
plaintiff,  and  directing  a  new  trial.  (Reported  below,  29 
Hun,  35.) 

This  action  was  brought  to  recover  damages  for  alleged 
negligence,  causing  the  death  of  John  E.  Waldele,  plaintiff 's 
intestate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ed/wa/rd  Harris  for  appellant.  The  court  erred  in  receiv- 
ing the  evidence  of  Philip  Waldele  as  to  the  declarations  of 
John  Waldele,  made  after  the  injury  and  while  John  Waldele 
was  on  the  sidewalk  on  Kent  street,  as  they  were  too  remote 
and  narrative.  (  Waldele  v.  N.  Y.  C,  d&  H.  R.  R,  R.  Co,,  19 
Hun,  69;  14  Am.  Law  Review,  817;  15  id.  1-70,  104; 
Chopin  V.  Marlhorough,  9  Gray,  244 ;  RookweU  v.  Taylor,  41 
Conn.,  59  ;  Greenfield^ s  Case,  85  N.  T.  88  ;  People  v.  Davis, 
56  id.  95  ;  Feeley  v.  H.  R.  R.  Co.,  17  id.  131 ;  Cleveland  v. 
a  (&  C.  R.  R.,  26  Ohio,  185 ;  State  v.  Davidson,  30  Vt.  377.) 

Wm.  S.  Oliver  for  respondent.  The  statement  of  plaint- 
iff's intestate  being  made  at  the  place  where,  and  within  a  few 
minutes  after,  the  casualty  occurred  and  growing  directly  out  of 
it,  was  a  part  of  the  res  gestcB,  and  was  admissible.  (19  Hun, 
73;  Rex  v.  Foster,  25  Eng.  0.  L.  421 ;  6  C.  &  P.  325,  and 
note ;  *Aveson  v.  Kvrmard,  6  East,  193 ;  Thompson  v.  Treo- 
anion.  Skinner,  402;  R(mch  v.  R.  R.  Co.,  4  P.  &  D.  686;  2 
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B.  Stephen's  Digest  of  the  Law  of  Evidence,  44^51 ;  2  Boig. 
99 ;  1  Taylor  on  Ev.,  §§  521,  525 ;  Im.  Co.  v.  Mosely,  8  Wall 
397 ;  Newton  v.  /tw.  Cb.,  2  Dillon,  154 ;  Jewell  v.  Jewelly  1 
How.  [U.  S.]  219-232;  Comm'sr  v.  McPike,  3  Cush.  181; 
Comm'rs  v.  HackeU,  2  Allen,  136 ;  14  S.  &  E.  280-1 ;  10 
Harris  [Penn.],  275 ;  79  Penn.St.  493;  li.  E.  Go.  v.  CayU, 
55  id.  402;  47  Mo.  240;  57  id.  93;  60  id.  214;  Jardam's 
Case,  25  Gratt.  945 ;  Little' a  Case,  id.  923-4 ;  11  Ga.  622-3-4 ; 
63  N.  T.  190;  21  Alb.  L.  J.  484;  Abbott's  Trial  Evidence, 
587 ;  Greenl.  on  Ev.,  §  108 ;  Starkie  on  Ev.,  88, 89 ;  88  N.  T. 
193-5;  80  Ky.  399;  Wharton  on  Ev.,  §  259;  9  Bmg.  340; 
Stephen's  Digest  of  the  Law  of  Evidence,  44,  51 ;  25  Eng.  C. 
L.  K.  421 ;  Beaver  v.  Taylxyt,  1  Wall.  642 ;  Im.  Co.  v.  Moedy, 
8  id.  408;  Newton  v..  Mut.  B.  L.  Ins.  Co.,  2  Dill.  [U.  S.] 
154;  3  Cush.  181-4;  35  Cal.  49-51;  11  Ga,  622-624;  Ga. 
Stat.,  §  3773.)  An  objection  and  exception  on  the  ground  of 
incompetency  raises  no  question  if  the  evidence  is  admissible 
at  all.  {Oldfidd  v.  R.  R.,  13  N.  T.  314,  315 ;  RaH  v.  R.  R., 
88  id.  37 ;  Caldwdl  v.  R.  R.,  11  id.  416 ;  Boyle  v.  Injhmary, 
80  id.  634.) 

Eabl,  J,  The  intestate  came  to  his  death  from  injuries 
received  on  defendant's  railroad  in  the  city  of  Rochester,  near 
midnight,  July  1,  1876.  He  was  an  educated  deaf-mute, 
intelligent,  and  in  possession  of  all  his  faculties,  except  that  of 
.  speech  and  hearing.  He  was  familiar  with  the  railroad  at  the 
place  where  he  was  injured  ;  and  was  probably  attempting  to 
cross  the  railroad  on  his  way  home  at  the  time  he  was  struck 
by  an  engine  and  fatally  injured.  No  one  saw  the  accident; 
but  the  theory  of  the  plaintiff  is,  that  as  he  approached  the 
railroad  tracks,  a  freight  train  came  from  the  east,  and  he  waited 
for  that  to  pass,  and  then  started  to  cross  the  track  and  was 
struck  by  an  engine  backing  in  the  same  direction  at  a 
distance  of  about  fifty  feet  in  the  rear  of  the  train.  The  man- 
ner of  the  accident,  and  whether  it  was  caused  solely  by  the 
negligence  of  the  defendant,  without  any  contributory  negli- 
gence on  the  part  of  the  intestate,  were  matters  of  controversy 
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at  the  trial.  The  evidence  to  support  the  theory  of  the 
plaintiff  was  all  eircumstantial,  except  declarations  of  the 
intestate  which  were  read  in  evidence. 

Shortly  after  the  passage  of  the  train  and  the  engine,  the 
groans  of  the  intestate  were  heard,  and  he  was  found  lying 
upon  the  southerly  or  outer  track  of  the  railroad,  about  fifteen 
feet  from  the  sidewalk,  badly  bruised  and  mangled.  He  was 
soon  removed  to  the  sidewalk,  and  afterward  to  the  hospital, 
where  he  died  in  about  three  hours.  After  he  was  removed 
to  the  sidewalk,  his  brother,  also  a  deaf-mute,  was  sent  for ; 
and  about  thirty  minutes  after  the  accident,  ho  there  obtained 
from  him,  by  signs,  the  declarations  the  reception  of  which  in 
evidence  are  complained  of  as  error.  He  was  produced  by 
plaintiff  as  a  witness  and  was  asked ;  "what  did  he  tell  you? " 
To  this  defendant's  counsel  objected,  on  the  grounds  "  (1)  that 
the  declarations  of  the  deceased  are  incompetent,  (2)  that  they 
are  no  part  of  the  rea  gestm^  (3)  that  whatever  the  conversation 
may  have  been,  it  took  place  at  a  time  considerably  subsequent 
to  the  time  of  the  injury,  at  a  place  other  than  where  the 
injury  occurred,  (4)  that  the  evidence  is  inadmissible  for  any 
purpose."  Th^  court  overruled  the  objections,  and  the 
defendant's  counsel  e^^cepted.  The  counsel  further  objected 
to  the  reception  of  the  evidence,  "  upon  the  ground  that  the 
declarations  of  the  deceased  are  not  competent  for  the  purpose 
of  establishing  either  negligence  on  the  part  of  the  defendant, 
or  absence  of  negligence  on  the  part  oi  the  deceased."  The 
court  overruled  the  objection,  and  defendant's  counsel  again 
excepted.  The  witness  then  answered :  "  John  said  he  got  hit ! 
John  said  there  was  a  long  train,  that  he  stood  waiting  for  it 
to  go,  and  an  engine  followed  and  struck  him."  The  counsel 
in  objecting  to  this  evidence,  and  the  court  in  ruling  upon  tlie 
objections,  must  have  known  what  evidence  was  sought  to  be 
elicited  by  the  question,  as  the  case  had  before  been  tried,  and 
the  same  evidence  had  been  given.  (19  Hun,  69.)  It  is  not 
disputed  that  this  evidence  was  quite  material,  and  we  cannot 
say  that  it  was  not  very  damaging  to  the  defendant  upon  a 
vital  issue.     Was  it  competent  ?    We  think  not. 


278  Waldblb  v.  N.  Y.  0.  &  H.  B.  R.  R  Co.       [March, 

Opinion  of  the  Court,  per  Earl,  J. 

The  claim  that  the  declarations  c-an  be  treated  as  part  of  the 
res  gesta  is  not  supported  by  authority  io  this  State.  The  res 
gesta^  speaking  geuerallj,  was  the  accident.  These  declara- 
tions  were  no  part  of  that  —  were  not  made  at  the  same  time,  or 
so  nearly  contemporaneous  with  it  as  to  characterize  it,  or 
throw  any  light  upon  it.  They  are  purely  narrative,  giving  an 
account  of  a  transaction  not  partly  past,  but  wholly  past  and 
completed.  They  depend  for  their  truth  wholly  upon  the 
accuracy  and  reliability  ot  the  deceased,  and  the  veracity  of  the 
witness  who  testified  to  them.  Nothing  was  then  transpiring 
or  evident  to  any  witness  which  could  confirm  the  declarations 
or  by  which  upon  cross  examination  of  the  witness  testifying, 
or  by  the  examination  of  other  witnesses,  the  truth  of  the 
declarations  could  be  tested. 

It  is  not  easy  always  to  determine  when  declarations  may  be 
received  as  part  of  a  res  geata^  and  the  cases  upon  this  subject 
in  this  coimtry  and  in  England  are  not  always  in  harmony. 
The  case  of  Commonwealth  v.  McPike  (3  Gushing,  181),  and 
Insurance  Company  v.  Mosley  (8  Wall.  397),  are  extreme 
cases  upon  one  side,  and  would  justify  the  reception  of  these 
declarations.  The  case  of  Regina  v.  Bedingfidd  (14  Cox's 
Or.  Cases,  341),  is  an  extreme  case  upon  the  other  side,  and 
goes'much  further  than  would  be  needed  to  justify  the  exclu- 
sion of  these  declarations.  That  case  was  decided  by  Lord  Chief 
Justice  CooKBURN,  after  consulting  with  Field  and  Manisty, 
JJ.,  and  aroused  much  discussion  and  criticism  in  England. 
{^Bedingfidd! s  Case^  14  Am.  Law  Review,  817 ;   15  id.  71.) 

The  rule  as  to  res  gesta  laid  down  in  Commonweatih  v. 
McPike^  has  since  been  limited,  and  very  properly  applied  in 
other  cases  in  that  State.  In  Lund  v.  Tyngsborough  (9  Cush. 
36),  in  view  of  the  frequent  recurrence  of  questions  in  regard 
to  the  admission  of  declarations  claimed  to  be  part  of  some 
res  gesta^  the  court  undertook  to  set  forth  and  illustrate  with 
some  particularity  the  principles  and  tests  by  which  such  ques- 
tions must  be  determined,  and  among  other  things  said: 
"  When  the  act  of  a  party  may  be  given  in  evidence,  his  decla- 
rations made  at  the  time,  and  calculated  to  elucidate  and  ex- 
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plain  the  character  and  quality  of  the  act,  and  so  connected 
with  it  as  to  constitute  one  transaction,  and  so  as  to  derive  credit 
from  the  act  itself,  are  admissible  in  evidence:  The  credit 
which  the  act  or  fact  gives  to  the  accompanying  declarations 
as  a  part  of  the  transaction,  and  the  tendency  of  the  contem- 
porary declarations  as  a  part  of  the  transaction  to  explain  the 
particular  fact  distinguish  this  class  of  declarations  from  mere 
hearsay ; "  and  further:  '*  Such  a  declaration  derives  credit  and 
importance  as  fopning  a  part  of  the  transaction  itself,  and  is 
included  in  the  surrounding  circumstances  which  may  always 
be  given  in  evidence  to  the  jury  with  the  principal  fact.  There 
must  be  a  main  or  principal  fact  or  transaction ;  and  only  such 
declarations  are  admissible  as  grow  out  of  the  principal  trans- 
action, illustrate  its  character,  are  contemporary  with  it,  and 
derive  some  degree  of  credit  from  it."  In  Commonwealth  v. 
Hobchett  (2  Allen,  136),  upon  a  trial  for  murder,  a  witness  testi- 
fied that,  at  the  moment  the  fatal  stabs  were  given,  he  heard 
the  victim  cry  out  "  I  am  stabbed,"  and  he  at  once  went  to 
him  and  reached  him  within  twenty  seconds  after  that,  and 
then  heard  him  say  "  I  am  stabbed  —  I  am  gone  —  Dan  Hackett 
has  stabbed  me."  This  evidence  was  held  competent  as  part 
of  the  rea  gesta.  Bigklow,  Ch.  J.,  speaking  of  this  evidence, 
said :  "  If  it  was  a  narrative  statement,  wholly  unconnected 
with  any  transaction  or  principal  fact,  it  would  be  clearly  in- 
admissible. But  such  was  not  its  character.  It  was  uttered 
immediately  after  the  alleged  homicidal  act,  in  the  hearing  of 
a  person  who  was  present  when  the  mortal  stroke  was  given, 
who  heard  the  first  words  uttered  by  the  deceased,  and  who 
w«nt  to  him  after  so  brief  an  interval  of  time  that  the  declara- 
tions or  exclamations  of  the  deceased  may  fairly  be  deemed  a 
part  of  the  same  sentence  as  that  which  followed  instantly, 
after  the  stab  with  the  knife  was  inflicted.  It  was  not,  there- 
fore, an  abstract  or  narrative  statement  of  a  pafet  occurrence, 
depending  for  its  force  apd  effect  solely  on  the  credit  of  the 
deceased,  unsupported  by  any  principal  fact,  and  receiviug  no 
credit  or  significance  from  the  accompanying  circumstances. 
But  it  was  an  exclamation  or  statement  contemporary  with  the 
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game  transaction,  forming  a  natural  and  material  part  of  it, 
and  competent  as  being  original  evidence  in  the  nature  of  res 
geatcB?^  The  learned  judge  also  said  that  tlie  rule  which 
renders  res  ^^^  competent  has  been  often  loosely  administered 
by  courts  of  justice  so  as  to  admit  evidence  of  a  dangerous  and 
doubtful  character ;  and  that  the  tendency  of  recent  decisions 
has  been  to  restrict  within  the  most  narrow  limits  this  species 
of  testimony ;  and  that  that  court  was  disposed  to  apply  the  rule 
strictly,  and  to  exclude  every  thing  which  did  not  clearly  come 
within  its  just  and  proper  limitations.  In  these  cases  (the  last 
two)  I  think  the  rule  under  consideration  was  correctly  laid 
down  and  applied,  and  properly  defined  and  limited.  In 
HockweU  V.  Taylor  (41  Conn.  65),  the  hile  was  laid  down 
thus :  "  To  make  declarations  on  this  ground  admissible,  they 
must  not  have  been  mere  narratives  of  past  occurrences,  but 
must  have  been  made  at  the  time  of  the  act  done  which  they 
are  supposed  to  characterize,  and  have  been  well  calculated  to 
unfold  the  nature  and  quality  of  the  acts  they  were  intended 
to  explain ;  and  to  so  harmonize  with  them  as  to  constitute  a 
single  transaction."  In  Hanover  Railroad  Company  v. 
Coyle  (55  Penn.  St  396),  the  action  was  against  a  railroad 
company  for  injuring  the  plaintifiE  by  negligence ;  and  the  trial 
court  admitted  declarations  of  the  engineer  by  whose  n^li- 
gence  the  plaintiff  was  injured,  made  at  the  time  of  the  injury 
as  part  of  the  rea  gesta  /  and  it  was  held  that  they  were  prop- 
erly admitted.  Agnew,  J.,  writing  the  opinion  and  speaking 
of  the  declaration  of  the  engineer,  said:  "It  was  made  at  the 
time  of  the  accident,  in  view  of  goods  strewn  along  the  road 
by  the  breaking  of  the  boxes ;  and  seems  to  have  grown  directly 
out  of  and  immediately  after  the  happening  of  the  fact.  The 
negligence  complained  of  being  that  of  the  engineer  himself, 
we  cannot  say  that  his  declarations,  made  upon  the  spot,  at  the 
time,  and  in  view  of  the  effects  of  his  conduct,  are  not  evidence 
against  the  company  as  a  part  of  the  v«ry  transaction  itself." 

Without  further  calling  attention  to  cases  outside  of  this 
State,  I  will  now  refer  to  a  few  cases  decided  by  this  court  in 
further  illustration  of  this  rule.     In  Moore  v.  Meacham  (10 
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N.  Y.  207),  the  plaintilf  sought  to  show  his  own  declarations, 
while  performing,  or  endeavoring  to  perform,  his  agreement, 
for  the  purpose  of  characterizing  the  agreement  itself,  and  they 
were  held  incompetent.  Ghay,  J.,  writing  the  opinion,  said  : 
*'  The  general  rule  is  that  declarations,  to  become  a  part  of  the 
res  gestWy  must  accompany  the  act  which  they  are  supposed  to 
characterize^  and  must  so  harmonize  as  to  be  obviously  one 
transaction."  In  Zubi/  v.  II.  R,  R.  R.  Co.  (17  N.  Y. 
131),  the  action  was  for  alleged  negligence  in  running  a  rail- 
road car,  drawn  by  horses,  against  the  plainti£E  in  one  of  the 
streets  of  the  city  of  New  York.  Upon  the  trial  he  w^as 
allowed  to  prove  that,  immediately  after  the  accident,  a  police- 
man arrested  the  driver  of  the  car,  and  that  upon  arresting 
him,  as  he  was  getting  off  the  car,  and  out  of  the  crowd  whicii 
surrounded  him,  he  asked  why  he  did  not  stop  the  car;  to 
which  the  driver  replied  that  the  brake  was  out  of  order.  This 
evidence  was  objected  to  on  the  part  of  the  defendant.  The 
plaintiff  recovered  a  judgment  which  was  affirmed  by  the 
Supreme  Court  at  General  Term.  The  defendant  then  ap- 
pealed to  this  court,  and  the  judgment  was  reversed  on  two 
grounds  -7-  (1),  because  proof  of  the  arrest  was  allowed ;  (2), 
because  the  declaration  of  the  driver  was  received.  Upon  the 
latter  ground,  Combtock,  J.,  writing  the  opinion,  said :  "  The 
declarations  of  an  agent  or  servant  do  not,  in  general,  bind  the 
principal.  Where  his  acts  will  bind,  his  statements  and  admis- 
sions respecting  the  subject-matter  of  those  acts  will  also  4)ind 
the  principal  if  made  at  the  same  time,  and  so  that  they  pon- 
Btitute  a.  part  of  the  res  geatcB.  To  be  admissible  they  must  be 
in  the  nature  of  original  and  not  hearsay  evidence.  They  must 
constitute  the  fact  to  be  proved,  and  must  not  be  the  mere 
admission  of  some  other  fact.  They  must  be  made  not  only 
during  the  continuance  of  the  agency,  but  in  regard  to  a  trans- 
action depending  at  the  very  time ; "  and  fm'ther :  "  The  decla- 
ration was  no  part  of  the  driver's  act,  for  w^hich  the  defendants 
were  sued.  It  was  not  made  at  the  time  of  the  act,  so  as  to 
give  it  quality  and  character.  The  alleged  wrong  was  com- 
plete, and  the  driver,  when  he  made  the  statement,  was  only 
SicKELs  —  Vol.  L.  3G 
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endeavoring  to  account  for  what  he  had  done."  In  Hamilton 
V.  N.  Y.  a  B.  E.  Co.  (51  K  T.  100),  the  plaintiflF  was 
ejected  from  the  care  of  the  defendant  on  his  way  frora  Utica 
to  Albany,  at  St.  Johusville,  by  the  conductor,  because  he  did 
not  then  have  a  ticket,  and  was  unwilling  to  pay  his  fare.  He 
then  paid  his  fare  under  protest,  and  re-entered  the  car,  and 
went  to  Albany.  Shortly  after  reaching  Albany  he  went  to  the 
conductor,  and,  with  the  assistance  of  the  person  who  had  acted 
as  conductor  west  of  Utica,  satisfied  him  that  he  had  paid  his 
fare,  whereupon  the  conductor  refunded  the  fare  to  him ;  and 
he  was  allowed  to  prove,  against  the  objection  of  the  defendant, 
a  conversation  then  had  between  him  and  the  conductor,  in 
which  the  latter  applied  to  him  very  slanderous  and  abusive 
epithets,  as  a  part  of  the  re8  gesta.  The  Commission  of  Appeals 
held  that  that  evidence  was  erroneously  received,  and  reversed 
the  judgment  and  granted  a  new  trial,  holding  that  that  con- 
versation, although  it  took  place  at  the  time  the  conductor 
refunded  the  fare,  was  not  part  of  the  res  gesta,  in  a  suit  to 
recover  damages  for  being  ejected  from  the  care  at  St.  Johus- 
ville. In  Whitaker  v.  Eighth  Ave.  B.  B.  Co.  (61  N.  T. 
295),  the  action  was  brought  to  recover  damages  for  an  injury 
caused  by  the  willful  act  of  one  of  the  defendant's  car  drivere 
in  running  one  of  its  care  against  the  plaintiff,  and  throwing 
him  into  an  excavation  by  the  side  of  the  track;  and  the 
plaintiff,  in  order  to  sustain  his  allegation  of  the  driver's  inten- 
tion to  do  him  an  injury,  was  permitted  to  prove  by  a  witness 
tliat  immediately  after  the  car  passed  he  heard  the  driver 
cursing  and  damning  the  plaintiff,  saying,  "  Let  him  fall  in  and 
be  killed."  The  trial  judge  held  that  the  declaration  was  a 
part  of  the  res  gesta,  and,  therefore,  admissible.  The  evidence 
was  objected  to  on  the  part  of  the  defendant,  and  the  Commis- 
sion of  Appeals  decided  that  it  was  error  to  receive  it ;  and  for 
that  and  other  reasons  reversed  the  judgment  and  granted  a 
new  trial,  holding  that  the  declaration  made  by  the  driver  after 
the  car  had  passed,  and  the  injury  was  done,  was  no  part  of 
the  res  gesta.  In  People  v.  Davis  (56  N.  Y.  95),  upon  an 
indictment  under  the  statute  against  abortions,  the  woman  upon 
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whose  person  the  abortion  was  attempted  being  dead,  the  dis- 
trict attorney  was  permitted  to  prove  that  she  went  away  with 
the  defendant  in  a  buggy,  and  returned  in  the  night,  and  what 
on  her  return  she  said  to  a  witness  had  been  done  and  said  to 
her  by  the  doctor  who  performed  the  operation  upon  the 
alleged  procurement  of  the  defendant.  This  evidence  was 
objected  to  on  the  part  of  the  defendant,  and  the  General  Term 
reversed  the  judgment  of  conviction  by  the  Oyer  and  Terminer. 
The  case  was  then  brought  into  this  court  by  writ  of  error  on 
behalf  of  the  people ;  and  the  decision  at  the  General  Term 
was  aflBrmed,  this  court  holding  that  the  declarations  proved 
were  simply  a  narrative  of  a  past  transaction,  and  not  compe- 
tent as  part  of  the  res  geata.  Grovkb,  J.,  writing  the  opinion 
of  the  court,  said :  "  In  this  case  the  thing  done,  or  res  gestce^ 
was  at  the  doctor's  oflSce  in  another  town,  and  it  is  clear  that 
its  narration  by  the  deceased  was  no  part  of  that  thing.  Any 
thing  said  accompanying  the  performance  of  an  act,  explanatory 
thereof,  or  showing  its  purpose  or  intention,  when  material,  is 
competent  as  a  part  of  the  act.  But  when  the  declarations*" 
offered  are  merely  narratives  of  past  occurrences  they  are  v^ 
incompetent.  That  is  precisely  this  case.  The  declarations^ 
given  in  evidence  were  a  mere  statement  of  what  had  been 
done  at  the  doctor's  office,  and  not  any  part  of  what  was  then 
done,  and,  therefore,  no  part  of  the  res  gestm  ^  "  and  speaking 
of  the  case  of  the  Ins.  Co.  v.  Mosley^  supra^  he  said  that  the 
doctrine  as  to  what  may  be  regarded  as  a  part  of  the  res  gestcB 
was  certainly  carried  to  its  utmost  limit  in  that  case  by  the 
majority  of  the  court.  And  he  further  very  appropriately  said : 
"  The  length  of  time  between  the  act  and  its  subsequent  nar-  \. 
ration  by  one  of  the  actors  I  do  not  regard  as  material.  The  \ 
question  is,  did  the  proposed  declaration  accompany  the  act,  or  ^y^ 
was  it  so  connected  therewith  as  to  constitute  a  part  of  it?  T^^y^ 
so,  it  is  a  part  of  the  res  gestcB  and  competent ;  otherwise,  not." 
In  Tilsan  v.  TerwiUig^  (56  N.  T.  273),  Folgeb,  J.,  lays 
down  the  rule  as  to  res  gesta  declarations  as  follows  :  "  to  be 
a  part  of  the  res  gesta  they  must  be  made  at  the  time  of  the 
act  done,  which  they  are  supposed  to  characterize ;  they  must 
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be  calculated  to  unfold  the  nature  and  quality  of  the  acts 
which  they  are  intended  to  explain ;  they  must  so  harmonize 
with  those  facts  as  to  form  one  transaction.  There  mast  be  a 
transaction  of  which  they  are  considered  a  part ;  they  must  be 
concomitant  with  the  principal  act,  and  so  connected  with  it 
as  to  be  regarded  as  the  result  and  consequence  of  co-existing 
motives."  In  Casei/  v.  iV^.  T.  C.  <&  H.  R.  B.  R.  Co.  (78  KY. 
618)  it  was  held,  as  stated  in  the  head  note,  that  "  the  testi- 
mony of  a  witness  as  to  what  occurred  after  the  accident  was 
competent  as  part  of  the  res  gestm;  "  but  it  was  so  held  for  the 
reason  that  the  occurrences  there  referred  to  constituted  a  part 
of  the  transaction.  A  child  had  been  run  over,  and  on  tlie 
trial  a  police  oflScer,  who  went  to  the  place  of  the  accident  im- 
mediately after  the  child  was  killed,  and  found  the  child  un- 
der the  wheels  of  the  car,  was  permitted  as  a  witness  for  the 
plaintiff  to  state  what  the  engineer  in  charge  of  the  engine 
said  and  did  in  extricating  the  body  of  the  child  from  under 
the  wheels  of  the  car.  The  evidence  was  clearly  competent 
as  a  part  of  the  res  geata. 

The  counsel  for  the  plaintiff,  in  his  argument  before  us  to 
justify  this  evidence,  cited  but  two  cases  from  the  reports 
of  this  State;  Swift  v.  Mass.  Mut  Life  Ins.  Co.y  (63 
N.  Y.  186),  and  Schnicker  v.  People  (88  N.  Y.  192).  In 
the  first  case  it  was  held  that  in  an  action  upon  a  policy 
of  life  insurance,  issued  upon  the  life  of  one  person  for  the 
benefit  of  another,  evidence  of  declarations  made  to  third  par- 
ties by  the  insured  at  a  time  prior  to,  and  not  remote  from, 
tliat  of  his  examination  and  in  connection  with  facts,  or  acts, 
exhibiting  his  then  state  of  health  (for  instance,  declarations 
made  by  him  when  apparently  ill,  as  to  the  nature  or  cause  of 
his  illness)  is  competent  upon  the  question  as  to  the  truthful- 
ness of  statements  made  by  him  to  the  examining  physician,  as 
to  his  knowledge  that  he  had,  or  had  not  had,  a  certain  disease, 
or  symptoms  of  it.  It  is  difficult  to  perceive  how  any  thing 
decided  in  that  case,  or  stated  in  the  opinion  of  the  court,  can 
have  any  material  bearing  upon  this.  In  the  second  case, 
Schniclier  was  indicted  for  the  offense  of  taking  a  woman,  un- 
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lawfully  against  her  will,  with  the.  intent  to  compel  her  by 
force,  menace,  or  duress  to  be  defiled.  The  evidence  tended 
to  show  that  the  prosecutrix  went  to  a  house  of  prostitution 
kept  by  the  prisoner,  not  knowing  the  character  of  the  house, 
for  the  purpose  of  obtaining  employment  as  a  domestic ;  that 
tlie  prisoner  detained  her  there  by  exciting  her  fears  that  if 
she  left  she  would  be  arrested,  and  by  keeping  the  outer  door 
locked ;  that  the  prisoner  plied  her  daily  with  solicitations  to 
consent  to  the  defilement  of  her  person,  but  she  refused ;  that 
finally  the  prisoner  told  her  to  go  upstairs  with  a  man,  and 
upon  her  refusal,  opened  the  door  of  the  room  where  she  was 
and  shoved  her  into  the  hall,  whereupon  she  went  upstairs  to 
her  room,  and  in  a  half  hour  after  a  man  called  the  "  boss  " 
came  to  her  room  with  another  man  and  left  him  there,  and 
this  man  by  force  defiled  her :  and  it  was  held  that  the  evi- 
dence as  to  what  occurred  in  the  room  of  the  prosecutrix  was 
properly  received ;  that  the  occurrence  was  part  of  the  res 
gesta^  and  might  reasonably  be  inferred  to  have  been  in  pur- 
suance of  the  scheme  of  the  prisoner  to  subject  the  prosecu- 
trix to  defilement.  Judge  Andrews,  writing  the  opinion  of 
the  court,  said :  "  We  think  the  evidence  was  competent.  It 
was  so  closely  connected  in  point  of  time  with  the  direction  of 
the  prisoner,  that  the  prosecutrix  should  go  to  her  room  with 
a  man,  as  to  constitute  a  part  of  the  res  gestos^  and  what  fol- 
lowed, might  reasonably  be  inferred  to  have  been  in  pursuance 
of  the  scheme  of  the  prisoner  to  subject  the  prosecutrix  to 
defilement."  That  case  furnishes  no  support  for  the  claim  of 
the  plaintiff,  that  the  declarations  in  this  case  were  properly 
received. 

I  have  now  called  attention  to  the  principal  authorities  in 
this  State,  upon  the  doctrine  of  res  gesta  evidence,  and  I  have 
examined  all  the  other  cases  which  have  been  reported  in  this 
State  relating  to  the  doctrine,  and  I  confidently  assert  that 
there  is  no  authority  in  this  State  for  holding  that  this  evidence^ 
was  competent    Here  the  res  gesta,  strictly  and  accuratel^V 
speaking,  was  not  the  fact  that  the  intestate  was  injured,  nor  \    ^ 
the  fact  that  he  was  injured  by  coming  in  collision  with  the  / 
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engine.     These  facts  were  apparent  and  undisputed.     But  tlie  p  . 
point  of  inquiry  was,  how  he  came  to  be  hit  by  the  engine,      \ 
with  the  view  of  ascertaining  whether  the  accident  was  solely        \ 
due  to  the  negligence  of  the  defendant,  or  partly,  or  wholly  / 

due  to  the  negligence  of  the  intestate.  The  manner  of  the  / 
accident  was,  therefore,  the  res  geata  to  be  inquired  into  ;  and  *  / 
these  declarations  made  after  the  accident  had  happened,  after  / 
the  train  had  passed  from  sight,  and  the  whole  transaction  had/ 
terminated  were  no  part  of  that  res  gesta,  had  no  connection  y 
with  it,  and  were  purely  narrative.v  It  has  been  well  said,  that' 
res  gesta  must  be  a  res  gesta  that  has  something  to  do  with  the 
case,  and  then  the  declaration  must  have  something  to  do  with 
the  res  gesta.  It  cannot  be  said  that  these  declarations  were  in 
such  manner  connected  with  the  res  gesta  as  to  constitute  one 
transaction  so  that  they  and  the  res  gesta  were  parts  of  the 
same  transaction.  They  were  not  made  under  such  circum- 
stances that  they  are  in  any  way  confirmed  by  the  res  gesia^ 
and  they  had  no  relation  to  what  was  then  present,  or  had  just 
gone  by.  Suppose  the  intestate  had  been  found  at  that  point 
with  a  mortal  wound  freshly  inflicted  by  some  person  ;  and  he 
had  charged  that  an  individual,  naming  him,  ha&  thirty  min- 
utes before  caused  the  wound ;  would  that  declaration  have 
been  competent  upon  the  trial  of  the  person  thus  charged  with 
the  murder!  Clearly  not,  within  principles  laid  down  in  the 
cases  which  I  have  cited.  Suppose  in  this  case  the  person  had 
been  found  there  with  a  wound  upon  his  head ;  and  he  had 
stated  that  the  engineer  upon  one  of  these  engines  had  struck 
him,  as  the  engine  passed,  and  the  engineer  had  been  upon 
trial  for  the  offense;  would  the  declaration  have  been  compe- 
tent? It  makes  no  difference  that  the  intestate  had  died,  and 
could  not  therefore  be  called  as  a  witness.  If  these  declara- 
tions were  competent,  they  would  have  been  no  less  compe- 
tent if  he  had  survived  and  brought  the  action  himself,  and 
had  been  a  witness  upon  the  trial.  Suppose  the  engineer  upon 
the  engine  which  struck  the  defendant  had,  at  the  precise 
time  when  these  declarations  were  made,  also  made  decbira- 
tions  either  favorable  or  unfavorable  to  the  defendant,  could 
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they  have  been  given  in  evidence  as  a  part  of  the  res  gesta  f 
In  view  of  the  authorities  which  I  have  cited,  that  will  not  be 
claimed,  and  yet  if  these  declarations  were  competent,  those 
made  at  the  same  time  by  the  engineer  would  have  been  com- 
petent ;  and  this  illustrates,  too,  how  important  it  is  that  a  cor- 
rect rule  upon  this  subject  should  be  laid  down  in  this  case. 

This  evidence  cannot  be  received  upon  the  theory  that  there! 
is  a  very  strong  probability  that  the  declarations  made  by  tliei 
intestate  were  true.  The  probability  would  have  been  equally 
strong  if  they  had  been  made  several  hours  later  when  he  was 
removed  to  the  hospital.  The  probability  is  that  as  he  neared 
his  death,  he  would  have  told  the  truth,  if  he  said  any  thing 
about  it.  The  same  may  be  said  of  many  statements  not  under 
oath.  Tliey  are  frequently  made  under  such  circumstances  as 
entitle  them  to  very  great,  and  frequently  to  implicit  con- 
fidence ;  and  yet  they  do  not  answer  the  requirements  of  the 
law  —  that  a  party  prosecuted  shall  be  confronted  with  th^ 
witnesses,  shall  have  an  opportunity  of  cross-examination,  an<j 
that  the  evidence  against  him  shall  be  given  under  the  test  and 
sanction  of  a  solemn  oath.  Declarations  which  are  received  as 
part  of  the  res  gesta  are  to  some  extent  a  departure  from  or  an 
exception  to  the  general  rule ;  and  when  they  are  so  far  sepa- 
rated from  the  act  which  they  are  alleged  to  characterize  that 
they  are  not  part  of  that  act  or  interwoven  into  it  by  the  sur- 
rounding circumstances  so  as  to  receive  credit  from  it  and 
from  the  surrounding  circumstances,  they  are  no  better  than 
any  other  unsworn  statements  made  undef  any  other  circum- 
stances. They  then  depend  entirely  upon  the  credit  of  the 
person  making  them  and  of  the  persons  who  testify  to  them, 
and  hence  are  of  no  more  value  as  evidence  in  a  legal  proceed- 
ing than  the  unsworn  declarations  of  a  person  under  any  other 
circumstances. 

Even  dying  declarations  are  not  received  in  civil  actions  un- 
less part  of  the  res  gesta.  Such  declarations  made  in  the  im- 
mediate presence  of  death,  under  the  most  solemn  circum- 
stances, when  all  motive  to  pervert  the  tnith  may  be  supposed^ 
to  hjtve  ceased  to  operate,  are  received  only  in  trials  for  homi 


288  Waldele  v.  N.  Y.  0.  &  H.  E,  R.  R.  Co.      [March, 

Opinion  of  the  Coart,  per  Earl,  J 

cide  of  the  declarant  in  cases  where  the  death  of  the  deceased 
•^18  the  subject  of  the  charge,  and  the  circumstances  of  the  death 
\  are  the  subject  of  the  dying  declarations.     It  is  said  that  the 
reasons  for  thus  restricting  the  rule  may  be  that  credit  is  not 
in  all  cases  due  to  the  declarations  of  a  dying  person,  for  his 
body  may  survive  the  powers  of  his  mind  ;  or  his  recollection,  if 
his  senses  are  not  impaired,  may  not  be  perfect ;  or  for  the  sake 
of  ease,  and  to  be  rid  of  the  importunity  and  annoyance  of 
those  around  him  he  may  say,  or  seem  to  say,  whatever  they 
may  choose  to  suggest.    The  rule  admitting  dying  declarations  v 
as  thus  restricted  stands  only  upon  the  ground  of  the  public     j 
necessity  of  preserving  the  lives  of  the  community  by  bringing     i 
man-slayers  to  justice.     (Greenl.  on  Ev.,  §  156,)  J 

There  is  no  middle  ground  for  receiving  declarations  of  this 
character  —  that  is,  they  must  be  received  either  as  dying 
declarations  or  as  declarations  forming  part  of  the  res  gesta. 

But  it  is  said  that  although  this  evidence  may  have  been  in- 
competent to  show-  how  the  accident  happened,  it  was  compe- 
tent to  explain  the  condition  of  the  intestate  at  the  time  he 
made  the  declarations.  It  is  clear,  however,  that  they  were  not 
received  for  that  purpose.  There  was  no  dispute  about  his 
condition.  It  was  not  questioned  that  he  was  badly  mangled 
and  bruised,  and  that  his  injuries  were  received  upon  the  de- 
fendant's railroad  by  contact  with  one  of  its  engines  ;  and  so  far 
as  the  declarations  tended  to  show  that  he  was  simply  hit  by 
an  engine,  and  received  his  injuries  in  that  way,  they  were 
wholly  unnecessary  and  immaterial.  The  sole  point  of  the 
evidence  was  to  show  that  he  approached  the  track,  waited  for  I 
a  long  train  to  pass,  and  then  in  attempting  to  cross  the  track,/ 
was  struck  by  an  engine  backing  in  the  same  direction,  thus  I 
making  a  question  for  the  jury  as  to  the  contributory  negli*| 
gence  on  his  part.  For  that  purpose  the  evidence  was  incom- 
petent, and  that  was  the  sole  purpose,  manifestly,  for  which  it 
was  oflfered  or  received.  Suppose  the  intestate  had  been  found 
there  with  a  mortal  stab  inflicted  half  an  hour  before,  and  he 
had  said,  "  I  am  stabbed,  John  Doe  did  it  I "  and  the  evidence 
had  been  objected  to  and  received,  would  it  have  been  an 
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answer  to  say  that  it  was  competent  to  show  his  then  present 
condition,  and  that  the  whole  evidence  should  not,  therefore, 
have  been  excluded  ?  The  stab  would  have  been  apparent,  and 
the  declarations  wholly  immaterial  and  unnecessary  to  show  it, 
and  the  sole  purpose  and  effect  of  the  evidence  would  have 
been  to  show  who  the  murderer  was.  So  here  the  evidence 
was  given  for  the  sole  purpose  of  showing  what  ,took  place  at 
the  time  the  intestate  was  injured,  and  not  for  the  purpose  of 
characterizing  his  condition  at  the  time  he  spoke. 

We  are,  therefore,  of  opinion  that  an  important  rale  of  evi- 
dence was  violated  in  receiving  these  declarations,  and  that 
upon  that  ground  the  judgment  should  be  reversed  and  a  new 
trial  granted. 

All  concur,  except  Rapallo,  J.,  not  voting,  and  Da^-^okth, 
J.,  not  sitting. 

Judgment  reversed. 


KoBEBT  J.  LrvDTGSTON,  Individually  and  as  Executor,  etc., 
et  al..  Appellants,  v.  Russell  Sage  et  al.,  Respondents. 

It  is  not  the  province  of  a  court  of  equity  to  direct  arbitrators  how  they 
shall  consider  a  case  pending  before  them. 

In  May,  I860,  plaintiffs  demised  to  H.,  defendant's  assignor,  a  lot  of  land 
in  the  city  of  New  York^  for  twenty-one  years,  with  covenants  for  re- 
newals; the  rent  apon  each  renewal  to  be  five  per  cent  on  the  estimated 
value  of  the  lot,  exclusive  of  buildings,  to  be  determined  by  arbitra. 
tors.  In  October,  1860,  plaintiffs,  at  the  request  of  H.  and  for  the  pur- 
pose of  increasing  the  depth  of  the  lot,  demised  to  him  a  piece  of  land 
in  the  rear  of  said  lot,  of  the  same  width ;  this  lease  was  for  the  same 
time  as  the  first  one,  and  ceased  upon  its  termination ;  it  contained  the 
same  covenants  for  renewals  and  for  determining  the  rent  to  be  paid 
thereon.  The  two  leases  being  about  to  expire,  arbitrators  were  nomi- 
nated by  the  parties  pursuant  to  said  covenants,  the  same  persons  being 
nominated  under  each  lease.  The  arbitrators,  not  agreeing  as  to  the 
method  of  ascertaining  the  value  of  the  demised  premises,  were  about 
to  appoint  an  umpire,  as  provided  for  in  the  lease,  when  this  action  was 
brought  to  restrain  their  action  and  to  adjudge  the  rights  qt  the  parties 
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in  respect  to  the  matter  of  disagreement.  Seld,  that  the  complaint  was 
properly  dismissed. 

It  9eems  that  plain tlfiTs  contention,  i.  e.,  that  the  two  leases  shall  be  con- 
sidered  as  one,  and  but  a  single  valuation  given  of  the  entire  lot  as 
formed  by  the  union  of  the  two  parcels  is  untenable ;  that  as  the  leases 
are  seperate  and  call  for  separate  renewal  leases,  a  rental  valne 
must  necessarily  be  asc;ertained  for  each  parcel,  and  a  separate  rent 
reserved  in  each  of  the  new  leases. 

R  seems,  however,  it  will  be  the  duty  of  the  arbitrators,  in  determining  the 
value  of  the  rear  parcel,  to  take  into  consideration  the  fact  that  it  is  in 
the  same  ownership  and  occupancy  as  the  other. 

(Argued  March  8, 1884 ;  decided  March  11, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  26,  1883,  which  affirmed  a  judgment  in 
favor  of  defendants,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Elhridge  T.  Oerry  for  appellants.  This  suit  is  properly 
brought,  and  the  court  has  jurisdiction  to  examine  and  construe 
the  leases  in  aid  of  the  arbitration.  (1  Pomeroy  Eq.  Jur.,  §§ 
378-384:,  4:24, 424;  Coohe  v.  Cooke,  L.  E.,  7  Eq.  77  ;  Piarcy 
V.  Young^  L.  R,  14  Ch.  Div.  200;  Cdledonicm  IP  y  Co.y. 
Oreenock  <&  W.  B.  Co.,  10  Scotch  Sess.  Cas.  [3d,  S.]  392 ;  Coolce 
V.  Catchpole,  10  Jur.  [N.  S.]  Pt.  1, 1068.)  The  pendency  of  an 
arbitration  cannot  be  pleaded  in  defense  of  an  action  on  the 
demand  submitted,  either  at  law  or  in  equity.  {Hurst  v.  Liteh- 
fidd,  39  N.  Y.  377;  D.  <&  JT.  C.  Co.  v.  Penn.  Coal  Go.,  50 
id.  251 ;  SooU  v.  Avery,  3  H.  of  L.  Oas.  811 ;  Zee  v.  Paige, 
7  Jur.  [N.  S.]  989  ;  Smith  y.  B.,  etc.,  R.  R.,  36  N.  H.  458; 
March  V.  Eastern  R.  R.,  40  id.  548 ;  Contee  v.  Dawson,  2 
Blend.  273 ;  Russell  Arb.  [4th.  ed.]  41 ;  Redman  on  Awards, 
20 ;  Mdborough  v.  Bovver,  7  Beav.  127.)  Equity  has  a  general 
supervisory  jurisdiction  over  arbitrations.  It  may  grant  a  dis- 
covery and  compel  the  production  of  books  and  papers  in  aid 
of  the  arbitration.    (Hopkins  Average,  441;  Code  of  CSvil 
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Procedure,   §§  2365-2386 ;  Morse  on  Arbitration,  89,  1437 
Stat.  17  and   18  Vict.  C.  125 ;   2  Dan.  Ch.  Pr.  1857-1862 
British  Emjpire  Shipping  Co.  v.  SomeSy  3  K.  &  J.  433-438 
Tobey  v.  Bristd^  Co.,  3  Story,  800;   Redfield's  Addition  tol 
Story  Eq.  Jur.,  §§  138a,  138c,  138f,  138g,  138i ;  1  Story  Eq. 
Jur.,  §§  153,  155,  162,  168 ;  GiMespie  v.  Moon,  2  Johns.  Ch. 
685  ;  Hunt  v.  Housmaniere,  1  Pet.  1 ;  Oliver  v.  MiU.  Com, 
M.  Ins,  Co.,  2  Curt.  277 ;   Stockhridge  Iron  Co.  v.  Hxtdson 
R.  Iron  Co.,  107  Mass.  290  ;  Canedy  v.  Marcy,  15  Gray,  376 ; 
1  Pom.  Eq.  Jur.  308.)    In  a  suit  founded  on  an  instrument 
which  needs  reformation,  the  court  may  reform  it,  and  also  ad- 
judicate upon  it  as  reformed.     (Code  of  Civ.  Pro.,  §  1207;  2 
Pom.  Eq.,  §  862,  p.  331,  note  3.)     As  matter  of  equity  (apart 
from  questions  of  jurisdiction  and  technical  rules  of  construc- 
tion) the  two  parcels  of  land  should  be  treated  as  one,  and  the 
landlord  should  have  the  benefit  of  the  valuation  of  them  as 
one  lot.    {CorneU  v.  Todd,  2  Den.  130 ;  HuU  v.  Adams,  1 
Hill,  601;  JacksonY,  Dumsbagh,!  Johns.  Cas.91;  Jackson  v. 
McKenny,  3  Wend.  233  ;  WrigU  v.  Douglass,  7  N.  T.  564 
HuUemeer  v.  Alhro,  18  id.  48  ;  Hamilton  v.  Taylor,  id.  358 
Church  v.  Brovm,  21  id.  315 ;  Thomas  v.  Avstin,  4  Barb.  265 
Hanford  v.  Rogers,  11  id.  18 ;  Pepper  v.  Haight,  20  id. 
429  ;    Tan  Hagen  v.  Van  Re7isselaer,  18  Johns.  420 ;  Brand- 
reth  V.  Swaford,  1  Duer,  390  ;  Staoey  v.  RandaU,  17  111.  467 
Sawyer  v.  HammaU,  15  Me.  40 ;  Adams  v.  Hills,  16  id.  215 
Craig  v.  WeUs,  11  N.  Y.  315 ;  Cornell  v.  Todd,  2  Den.  130 
Mann  v.  Wiibeck,  7  Barb.  388 ;    Wade-Gery  v.  Morrison,  37 
L.  T-  [N.  S.]  270.)     That  part  of  the  complaint  which  seeks  an 
injunction  can  be  abundantly  sustained  by  authority.     {Direct 
U.  8.  CaMe  Co.  v.  Dominion.  Tel.   Co.,  84  N.  Y.  153 ;  22 
Hun,  668;  GiUett  v.  Thornton,  L.  E.,  19  Eq.  599 ;  Cooke  v. 
Cooke,  L.  R.,  4  Eq.  77 ;  Beddow  v.  Beddcm,  L.  R,  9  Ch.  Div. 
89 ;  Malmeshury  Ry  Co.  v.  Budd,  L.  R.,  2  Ch.  Div.  113 ; 
Moffat  v.  Comeihbs,  39  L.  T.  [N.  8.]  102 ;  Ramdall  v.  Thomp- 
son,  35  id.  193.) 

Samtiel  Riker  for  respondent.     The  persons  nominated  by 
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the  landlord  and  tenant,  respectively,  pursuant  to  the  provis- 
ions of  the  leases,  to  determine  the  value  of  the  demised  land, 
are  to  be  considered  in  the  same  light  as  arbitrators,  and  their 
appraisement,  or,  if  they  differ,  the  appraisement  of  the  umpire 
whom  they  may  select,  will  have  the  same  force  and  effect  as 
an  award.  (  Yan  Cortland  v.  UnderhUl^  17  J.  R.  405 ;  2  Johns. 
Ch.  339.)  It  is  no  ground  of  objection  to  an  award  by  arbitra- 
tors that  it  is  against  law.  {Jackson  v.  Anibler^  14  J.  R.  105 ; 
Winship  V.  Jewett^  1  Barb.  Ch.  184;  MitcheU  v.  JSuah^  7 
Cow.  185;  Perkins  v.  Giles,  50  N.  Y.  228;  Fudickar  v. 
Guard.  Mut  L.  Ins.  Co.^  62  id.  392 ;  Boston  Water  Power 
Co.  V.  Gray,  6  Mete.  131.) 

Rapallo,  J.  By  a  lease  dated  May  1, 1860,  the  plaintiffs  de- 
mised to  Hollister,  the  assignor  of  the  defendant,  a  lot  of  land 
on  the  westerly  side  of  Fifth  avenue  in  the  city  of  New  York, 
seventy-four  feet  six  inches  northerly  from  Forty-second  street, 
twenty-five  feet  and  eleven  inches  in  width,  and  one  hundred 
feet  in  depth,  for  the  term  of  twenty-one  years,  at  the  yearly 
rent  of  $570.  This  lease  contained  covenants  for  renewals  with 
the  usual  provisions  for  determining  by  arbitration  the  rent 
to  be  reserved  on  each  renewal,  which  was  to  be  five  per  cent 
upon  the  estimated  value  of  the  lot,  at  the  time  of  the  renewal, 
without  any  addition  on  account  of  buildings. 

On  the  1st  of  October,  1860,  the  plaintiffs,  by  a  lease  of  that 
date,  demised  to  the  same  lessee  a  piece  of  land  adjoining  the 
lot  above  described,  in  the  rear.  This  piece  comprised  the  land 
lying  between  the  northerly  and  southerly  lines  of  the  first  de- 
scribed lot  as  extended  back  twenty-five  feet  from  the  rear  line 
of  such  lot.  The  last  mentioned  lease  shows  by  its  recitals  that  it 
was  made  at  the  request  of  the  lessee,  for  the  expressed  purpose 
of  increasing  the  depth  of  the  lot  demised  by  the  first  lease,  which 
is  particularly  referred  to.  It  was  made  for  the  same  term  as 
the  first  lease  and  was  to  cease  upon  the  termination  of  that  lease, 
and  contained  the  same  covenants  as  the  first  lease,  except  certain 
covenants  as  to  building,  and  reserved  a  rent  of  $75  per  an- 
num. 
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It  is  apparent  that  the  piece  of  land  described  in  the  second 
lease  is  in  the  interior  of  the  block,  and  if  not  connected  with 
any  of  the  surrounding  land  would  be  inaccessible  from  any 
street  or  avenue,  but  as  connected  with  the  first  described  lot 
it  forms  part  of  a  valuable  lot  fronting  on  Fifth  avenue,  twenty- 
five  feet  and  eleven  inches  in  width  by  one  hundred  and 
twenty-five  feet  in  depth.  The  defendant  is  the  assignee  of 
both  leases,  and  the  plaintiffs  are  still  the  owners  of  the  re- 
version. 

The  two  leases  being  about  to  expire  on  the  1st  of  May, 
1881,  arbitrator  were  nominated  by  the  respective  parties,  pur- 
suant to  the  covenants  in  said  leases,  to  appraise  the  value  of 
the  demised  premises  for  the  purpose  of  determining  the  rents 
to  be  reserved  on  the  first  renewal  for  twenty-one  years.  The 
same  persons  were  nominated  as  arbitrators  under  each  lease. 
The  arbitrators  entered  on  the  performance  of  their  duties,  and 
it  being  found  that  they  entertained  different  views  as  to  the 
method  of  ascertaining  the  value  of  the  demised  premises,  they 
were  about  to  appoint  an  umpire  as  provided  for  in  the 
leases,  when  this  action  was  commenced  to  restrain  their  ac- 
tion and  adjudicate  the  rights  of  the  parties  in  respect  to  the 
matter  as  to  which  the  arbitrators  disagreed. 

This  matter  is  stated,  by  the  admission  and  stipulation  of  the 
parties  upon  the  trial  and  in  the  findings,  to  be  that  the  arbi- 
trator appointed  by  the  tenant  was  of  the  opinion  that  the  lot 
demised  by  the  lease  of  October,  'I860,  should  be  valued  by 
itself,  and  the  lot  demised  by  the  lease  of  May  1,  1860,  should 
be  valued  by  itself,  and  the  arbitrator  appointed  by  the  landlord 
was  of  opinion  that  the  said  two  lots  should  be  valued  together 
as  one  lot.  The  contention  of  the  plaintiffs  is,  that  the  two 
parcels  of  land  having  been  practically  united  by  both  owner 
and  lessee  so  as  to  form  one  lot,  great  injustice  would  be  done  by 
valuing  the  parcel  in  tlie  rear  as  an  isolated  piece  of  land  with- 
out any  frontage,  and  as  if  it  were  not  connected  with  any  land 
having  a  frontage,  in  which  supposed  case  it  would  be  of  little 
or  no  value,  and  they  ask  the  interposition  of  the  court  to  pre- 
vent that  apprehended  injustice,  by  adjudicating  that  the  two 
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leases  should,  under  the  circumstances,  be  construed  as  one 
lease,  and  that  there  should  be  but  a  single  valuation  of  the 
entire  lot,  formed  by  the  union  of  the  two  parcels,  as  a  single 
lot,  or  in  some  manner  directing  the  principle  upon  which 
the  valuation  should  be  made. 

"We  find  no  warrant  in  the  facts  of  the  case  for  reforming  or 
construing  the  leases.  No  fraud  or  mistake  is  shown,  and 
their  meaning  and  legal  effect  are.  plain.  They  are  separate 
leases,  each  one  demising  a  distinct  piece  of  land,  and  calling 
for  a  separate  renewal  lease,  and  a  rental  value  must  neces- 
sarily be  ascertained  for  each  piece,  and  a  separate  rent  reserved 
in  each  of  the  new  leases  to  be  executed.  There  is  no  au- 
thority for  adjudging  that  the  two  new  leases  to  be  executed 
shall  be  combined  into  one,  and  an  entire  rent  fixed  for  the  lot 
composed  of  the  two  pieces. 

All  that  the  arbitrators  have  to  do  is  to  fairly  appraise  the 
value  of  each  parcel  as  it  stands.  The  court  cannot  be  called 
upon  to  anticipate  their  action  or  to  assume  that  they  will  come 
to  an  unjust  conclusion,  and  whatever  opinion  we  might 
entertain  upon  any  question  at  issue  between  the  two  arbitrators 
now  chosen,  we  could  not  assume  that  the  umpire  selected 
would  fail  to  act  fairly  and  impartially,  on  equitable  principles, 
and  arrive  at  a  correct  result.  It  is  not  the  province  of  a  court 
of  equity  to  direct  arbitrators  how  they  shall  consider  a  case 
pending  before  them.  So  far  as  disclosed  by  the  admissions 
of  the  parties  and  the  findings  of  the  court,  it  does  not  now 
appear  that  the  arbitrator  appointed  by  the  tenant  is  assuming 
to  go  beyond  the  matter  submitted  or  to  disregard  any  right  of 
the  parties.  In  placing  a  separate  valuation  on  each  parcel  of 
land  the  arbitrators  will  do  only  what  is  required  by  the 
covenants  in  the  leases.  It  does  not  follow  that  in  making 
such  separate  valuations  they  will  disregard  the  facts  that  the 
rear  piece  is  in  the  same  ownership  and  occupancy  as  the  front 
and  that  it  was  demised  at  the  request  of  the  lessee  for  the 
purpose  of  increasing  the  depth  of  the  front  piece.  The  facts 
appear  upon  the  face  of  the  leases  and  it  cannot  be  assiinied 
that  the  arbitrators  will  ignore  them  and  place  upon  the  rear 
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parcel  such  value  only  as  it  would  poeeess  if  the  facta  were 
different  and  it  was  in  a  separate  ownership  and  occupancy, 
and  isolated  from  all  approach.  All  the  facts,  relating  to  the 
situation  and  connections  of  the  property  and  the  facilities  for 
its  enjoyment,  must  necessarily  be  considered  in  determining 
its  value,  and  the  plaintiffs  are  not  entitled  to  relief  in  this 
action  upon  the  mere  apprehension,  in  advance  of  their 
determination,  that  the  arbitrators,  or  an  impartial  umpire,  may 
omit  to  consider  the  facts,  or  fail  to  reach  a  just  conclusion. 

We  therefore  think  the  complaint  was  properly  dismissed, 
and  that  the  judgment  should  be  affirmed  with  costs. 

All  concur.  Finch,  J.,  in  result. 

Judgment  affirmed. 


Herman  Veedeb,  Eespondent,  v.  William  Mudgett  et  al., 

Appellants. 

The  liability  to  creditors  imposed  upon  the  stockholden  of  a  corponition 
organized  under  the  General  Manufacturing  Act  (§  10,  chap.  40,  Laws  of 
1848),  is  not  taken  away  by  the  making  and  recording  of  a  certificate,  stat- 
Ing,  as  required  by  said  act  (§11),  the  amount  of  its  capital  stock,  and  that 
the  whole  thereof  has  been  paid  in.  To  end  the  liability  both  the  stock 
must  be  paid  in  and  the  certificate  made  and  recorded ;  the  certificate  is 
not  conclusive  as  to  the  payment. 

As  to  whether  the  certificate  is  even  presumptive  evidence  of  payment, 
qucBre. 

The  stockholders*  liability  is  not  confined  to  the  original  capital  stock  ; 
it  attaches  on  an  increase  of  the  capital,  as  authorized  by  the  act  (§§  30, 
21,  22),  to  such  increased  capital. 

Where,  however,  the  original  capital  is  paid  in,  In  full,  and  a  certificate 
made  and  recorded,  the  liability  of  the  stockholders  thus  far  is  ended, 
and  cannot  be  revived  by  an  increase  of  the  capital. 

The  holders  of  the  original  stock,  therefore,  are  not  liable  thereon  because 
of  a  failure  to  pay  in  the  increased  capital ;  the  liability  rests  solely 
upon  the  holders  of  the  increased  stock,  and  is  limited  by  the  par  value 
of  such  stock. 

Where  an  attempt  has  been  made  to  increase  the  capital  of  such  a  corpora- 
tion, stockholders,  who  have  voted  for  the  increase,  accepted  their  share 
of  the  additional  stock,  and  received  dividends  thereon ,  as  against  credit. 
ors,  are  estopped  from  questioning  the  validity  of  the  increase. 

The  provision  of  said  act  requiring  the  recording  of  the  certificate  within 
thirty  days  (§  11)  is  directory  merely,  and  where  a  certificate  is  properly 
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made  and  given  to  the  county  clerk  for  record,  the  duty  imposed  upon  the 
stockholders  is  performed,  and  they  are  not  liable  because  of  an  omisr 
sion  to  record,  which  is  wholly  the  fault  of  that  officer. 

The  R.  I.  Co.  was  organized  in  1868  with  a  capital  of  $200,000,  which  was 
paid  in,  but  no  certificate  thereof  was  made  and  recorded.  In  1869  the 
trustees  passed  a  resolution  increasing  the  stock  to  $300,000,  and  at  a 
meeting  of  the  stockholders,  by  a  vote  of  two-thirds,  the  increase  was 
ratified ;  no  notice  of  such  meeting  was  published,  nor  was  a  oer- 
tificate  of  its  proceedings  made  and  filed,  as  required  by  said  act 
(§§  21,  22).  The  increased  stock  was  issued,  but  not  fully  paid  in ; 
holders  thereof  voted  at  stockholders'  meetings,  shared  in  dividends, 
and  in  all  respects  were  treated.and  acted  as  holders  of  legal  stock.  In 
1873  a  certificate  was  made  by  the  proper  officers  and  delivered  to  the 
county  clerk  for  record,  which  stated  the  capital  to  be  $300,000,  and 
that  it  was  {ictually  paid  in.  In  an  action  brought  by  a  creditor  to 
enforce  the  liability  imposed  upon  stockholders  because  of  failure  to  pay 
in  the  capital  stock,  held,  that  the  certificate  was  sufficient  to  exonerate 
the  holders  of  the  original  stock,  but  was  not  conclusive,  as  against  the 
creditors,  that  the  increased  stock  had  been  paid  in ;  and  that  the  holders 
thereof  were  estopped  from  questioning  the  validity  of  the  increase; 
also  that,  as  the  indebtedness  provable  under  said  act  (g  24)  was  more 
than  the  amount  of  the  increase,  such  holders  were  liable  to  the  extent 
of  the  par  value  of  the  increased  stock. 

The  company  being  indebted  to  J.,  a  subscriber  for  original  stock,  for  work 
in  constructing  its  furnaces,  the  amount  of  his  account  was  applied  as  a 
payment  upon  his  stock.  Held,  that  this  was  a  payment  in  money 
within  the  meaning  of  the  act  (§  14). 

Among  the  claims  presented  was  one  in  favor  of  a  bank  which  had.  dis- 
counted a  note,  dated  October  2, 1876,  payable  in  four  months.  Upon 
maturity  it  was  renewed  for  four  months,  and  again  renewed  for  five 
months.  Suit  was  brought  against  the  company  on  I^ovember  3, 1877. 
Hddf  that  this  was  a  debt  to  be  paid  within  one  year  from  the  time  it 
was  contracted,  and  that  suit  was  brought  within  one  year  after  it  be- 
came due,  within  the  meaning  of  the  provision  of  said  act  (§  22),  exempt- 
ing stockholders  from  liability  for  claims  not  contracted  to  be  paid,  or 
not  sued  within  the  year ;  and  that  the  claim  was  properly  allowed. 

Defendants  M.  and  T.  were  trustees  of  said  company  for  the  years  of  875 
and  1876.  No  annual  reports  for  those  years  were  filed  as  required  by 
said  act.  (g  12.)  A  creditor,  after  judgment  against  the  company  in  an 
action  brought  more  than  a  year  after  his  claim  fell  due,  sued  said  trus- 
tees because  of  the  omission  to  comply  with  such  requirement,  and  re- 
covered judgment  for  the  amount  of  his  claim,  which  they  paid.  They 
claimed  to  be  allowed  the  amount  so  paid,  in  reduction  of  their  liability. 
Held,  that  said  claim  was  properly  rejected. 

Said  defendants  were  also  sued  by  another  creditor,  because  of  such  omis- 
sion. They  settled  the  action  before  judgment,  and  took  a  transfer  of 
the  claim,  which  consisted  of  notes  of  the  company,  dated  October  1, 
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1875,  payable  on  demand.  No  action  was  broagbt  against  tbe  company 
tbereon  until  October  27,  1877.  Tbis  claim  ibey  also  asked  to  bave  al« 
lowed.  Held,  that  it  was  properly  rejected . 
McV.,  a  stockbolder,  died  before  any  of  tbe  debts  allowed  berein  were 
contracted ;  tbe  stock  went  into  tbe  bands  of  bis  executors,  wbo  adver- 
tised for  claims  against  tbe  estate.  Tbis  publication  was  commenced 
witbin  a  montb  after  tbey  qualified.  After  tbe  expiration  of  tbe  time 
fixed  by  tbe  advertisement  tbey  distributed  all  but  a  small  portion,  witb- 
out  reserving  sufficient  to  meet  any  liability  upon  tbe  stock.  Tbe  estate 
was  amply  sufficient  to  meet  all  liabilities.  Held,  tbat  tbe  executors 
were  personally  liable  for  any  deficiency  after  application  of  tbe  residue 
in  tbeir  bands. 

(Argued  February  1, 1884  ;  decided  Marcb  18, 1884.) 

These  are  appeals  by  fifteen  of  the  defendants,  who  were 
stockholders  of  the  Rochester  Iron  Manufacturing  Company, 
against  whom  separate  judgments  were  entered  upon  an  order 
of  the  Genei^al  Term  of  the  Supreme  Court,  in  the  third  judicial 
department,  made  December  16,  1882,  which  affirmed  judg- 
ments against  said  defendants  entered  upon  the  report  of  a 
referee,  and  also  affirmed  an  interlocutory  judgment. 

This  action  was  brought  by  plaintiff  as  a  creditor  of  said 
company,  which  was  a  corporation,  organized  under  the  Gen- 
eral Manufacturing  Act,  on  his  own  behalf,  and  that  of  other 
creditors,  against  said  company,  its  receiver  and  its  stockhold- 
ers, also  against  other  creditors  who  had  commenced  actions 
against  individual  stockholders. 

The  object  of  the  action  was  to  enforce  the  liability  imposed 
upon  stockholders  by  said  act,  because  of  an  alleged  failure  to 
pay  in  the  full  amount  of  the  capital  stock. 

The  said  corporation  was  organized  in  1868;  its  capital 
stock,  as  fixed  in  and  by  its  articles  of  incorporation,  was  $200,- 
000,  all  of  which  was  paid  in  cash,  save  as  hereinafter  stated, 
but  no  certificate  to  that  effect  was  made  and  recorded,  as  re- 
quired by  said  act.  •  In  March,  1869,  its  directors  passed  a 
resolution  increasing  the  stock  to  $300,000,  and  at  a  meeting 
of  the  stockholders  held  April  15,  1869,  a  resolution  was 
passed  by  a  vote  of  those  holding  more  than  two-thirds 
in  amount  of  the  original  stock,  ratifying  the  increase* 
SicKBLs  —  Vol.  L.  38 
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The  said  meeting,  however,  was  not  formally  called,  nor 
was  a  eertificiate  of  the  increase  of  capital  made  and  filed 
as  prescribed  by  said  act.  Eighty-five  shares  of  the  original 
stock  were  issued  in  payment  for  lands  purchased  by  the  com- 
pany, and  two  calls  upon  one  hundred  and  forty  shares  of  said 
stock,  issued  to  one  Jones,  were  paid  by  applying  the  same  as  so 
much  payment  upon  a  contract  for  the  constraction  by  him  of 
f ui-naces  for  the  company.  The  If  100,000  additional  stock  was  not 
fully  paid  in ;  it  was  all  issued  to  stockholders  who  voted  for  the 
increase ;  its  holders  subsequently  received  dividends  thereon, 
voted  at  stockholders'  meetings,  and  in  all  respects  were  treated 
and  acted  as  stockholders.  A  certificate  was  made  by  the  pro- 
per officers  January  13,  1873,  stating  that  the  stock  of  the  cor- 
poration was  $300,000,  and  that  the  whole  amount  thereof  had 
been  paid  in.  This  certificate  was  filed  in  the  office  of  the 
clerk  of  Monroe  county  on  the  day  it  was  executed,  but,  as 
found  by  the  referee,  solely  through  the  negligence  of  the 
clerk,  was  not  recorded  until  June  22,  1880.  The  company  be- 
came insolvent  and  a  receiver  was  appointed  in  1878. 

Upon  the  report  of  a  referee  finding  substantially  these 
facts  an  interlocutory  judgment  was  entered,  establishing  the 
liability  of  the  stockholders,  staying  the  actions  brought  by  the 
creditors  defendants,  and  requiring  the  creditors  to  appear  to 
establish  their  claims,  etc.,  and,  upon  the  report  of  the  referee 
as  to  such  claims,  separate  judgments  were  rendered  against 
said  stockholders. 

Among  the  claims  presented  to  the  referee  was  one  in 
favor  of  the  Bank  of  Hamilton  for  $10,000.  This  claim  was 
upon  a  promissory  note,  dated  October  2,  1876,  payable  four 
months  from  date.  Upon  maturity  it  was  renewed  for  four 
months,  and  was  again  renewed  for  five  months.  Suit  was 
brought  upon  said  claim  November  3,  1877  ;  judgment  per- 
fected, and  execution  issued  and  returned  unsatisfied.  This 
daim  was  objected  to  on  the  ground  that  it  was  not  to  be  paid 
within  one  year  from  the  time  it  was  contracted.  It  was 
allowed  by  the  referee. 
• "  Defendants  Mudgett  and  Tillinghast  were  trustees  of  said 
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company  for  the  years  1876  and  1876.  No  annual  reports  for 
those  years  were  made  and  filed  by  the  oflScers  of  the  company, 
as  required  by  section  12  of  said  act.  A  creditor,  after  judgment 
against  the  company,  in  an  action  which  was  brought  more 
than  a  year  after  his  claim  fell  due,  sued  said  trustees  because 
of  such  omission,  and  obtained  judgment  for  the  amount  of 
his  claim,  which  they  paid.  Said  trustees  filed  a  petition  as 
creditors  under  the  interlocutory  judgment,  and  claimed  upon 
the  hearing  before  the  referee,  that  they  were  entitled  to  be 
allowed  the  amount  so  paid  in  reduction  of  their,  liability.  The 
referee  rejected  the  claim. 

Said  defendants  Mudgett  and  Tillinghast  were  also  sued  by 
another  creditor,  Eastwood,  for  the  amount  of  his  claim,  be- 
cause of  failure  to  make  and  file  ^d  reports.  They  settled 
the  action  before  judgment,  and  took  an  assignment  of  said 
claim.  The  claim  so  assigned  consisted  of  notes  made  by  the 
company  October  1,  1875,  payable  on  demand.  No  action  was 
brought  against  the  company  until  October  27,  1877.  Said 
defendants  also  asked  to  be  allowed  the  amount  of  said  claim. 
It  was  rejected  by  the  referee. 

David  McVean,'a  stockholder  in  said  company,  died  on  April 
28,  1876,  before  any  of  the  creditors'  claims  in  question  in 
this  action  were  contracted,  holding  shares  both  of  the  original 
ajid  the  increased  stock.  This  stock  went  into  the  hands 
of  his  executors.  They  advertised  for  claims  against  the  estate, 
but  commenced  the  publication  within  one  month  after  they 
qualified.  After  the  expiration  of  the  time  fixed  by  the 
advertisement  they  distributed  the  testator's  estate,  save  a 
small  portion,  without  reserving  sufficient  to  meet  any  liability 
upon  the  stock.  The  estate  was  ample  to  pay  aU  liabilities, 
including  that  upon  the  stock.  The  referee  held  the  executors 
personally  liable  for  the  deficiency  after  applying  the  residue 
in  their  hands. 

^Further  facts  appear  in  the  opinion. 

James  Breck  Perkins  for  Mudgett  and  others,  appellants. 
The  requirement  of  the  statute  as  to  the  time  of  recording 
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the  certificate  is  directory  under  all  settled  rules.  (  Van  Tleet 
V.  Slausoriy  45  Barb.  317;  Jvliand  v.  BaMone^  39  id.  97; 
Wood  V.  Chapin^  13  N.  Y.  509 ;  People  v.  Supervisors^  34 
id.  267,  272.)  Giving  the  certificate  to  the  clerk  to  re- 
cord was  all  the  act  required.  {Sutherland  v.  Olcottj  29 
Hun,  161,165.)  If  this  certificate  was  wrong  in  stating  the 
amount  of  the  stock,  or  that  it  was  full  paid,  the  only  remedy 
was  under  section  15  of  the  act  imposing  the  penalty  for  a  false 
certificate  upon  those  making  it.  {Schenok  v.  Andrews,  57  N. 
Y.  133, 143 ;  Bomiell  v.  Griswold,  80  id.  128 ;  JDodge  v.  Pot- 
ter, 18  Barb.  194 ;  Neele  v.  PerryhiU,  4  How.  Pr.  16 ;  Dike- 
man  v.  Pudchafer,  1  Abb.  [N.  S.  ]  33  ;  Jordam,  v.  Famsvx>iih, 
15  Gray,  518 ;  Gorham  v.  Simmons,  25  Minn.  87 ;  Boyton  v. 
Batch,  47  N.  Y.  228.)  The  receipt  by  Jones  of  the  bill  then  due 
on  the  issue  of  the  original  stock  was  cash  to  the  company.  It 
was  unnecessary  to  go  through  the  form  of  exchanging  checks. 
{Beach  v.  S7nith,  30  N.  T.  116,  131.)  No  liability  is  imposed 
by  statute  for  the  non-payment  of  increased  stock.  (Laws 
of  1848,  chap.  40,  §§  1-9,  20-23.)  This  act  is  severely  penal 
and  that  it  should  be  strictly  construed.  {Garrison  v.  How, 
17  N.  Y.  466 ;  Cliase  v.  Ford,  77  id.  1,  6,  8 ;  Bonnell  v. 
Griswold,  80  id.  128,  138;  Wood  v.  Meeks,  7  Lea 
[Tenn.],  40-49.)  The  additional  $100,000  was  not  issued 
in  compliance  with  law,  and  was  not  stock  at  all.  (Laws 
of  1848,  chap.  40,  §§  20-23  ;  Peters  v.  Lincoln,  etc.,  Co.,  12 
Fed.  Rep.  513 ;  Peoples.  Batchelo7\  22  N.  Y.  128,  134;  An- 
gel &  Ames  on  Corporations,  chap.  14,  §1;  Eaton  v.  Aspin- 
wall,  19  N.  Y.  119 ;  Fuller  v.  Bowe,  57  id.  23  ;  Central  Sv'gs 
B'k  V.  Walker,  66  id.  424 ;  Be  Witt  v.  Bastings,  8  J.  &  S. 
463 ;  Chubb  v.  Upton,  6  Otto,  66 ;  Pullman  v.  Upton,  6  id. 
328  ;  Crow  v.  Easterly,  4  Lans.  513.)  The  elements  on  which 
to  base  an  estoppel  are  lacking.  {Crow  v.  Easterly,  4  Lans. 
513,  522  ;  Maoedon  Co.  v.  Lapham,  18  Barb.  312 ;  Payne  v. 
Burnham,  62  N.  Y.  69 ;  People  v.  Parker  Vein  Coal  Co., 
10  How.  543 ;  Welland  Canal  Co.  v.  Hathaway,  8  Wend. 
480  ;  Lathrop  v.  Kneeland,  46  Barb.  432.)  The  certificate  re- 
corded, and  stating  the  capital  stock  was  fully  paid,  protected 
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the  stockholders.  {Steadman,  v.  Evelethy  6  Mete.  114,  123 ; 
Curtis  V.  HarloWy  12  id.  36;  Schenck  v.  Andrews^  57  N.  T. 
133.)  The  claims  allowed  are  barred  by  the  statute  of  limita- 
tions. {Phillips  V.  Theraason^  11  Hun^  141 ;  S^vgs  B*k  v. 
Walker,  m  N.  T.  42.)  The  defendant  Mndgett  was  enti- 
tled to  credit  for  $1,700  paid  by  him  to  the  Rossie  Iron 
Works.  {Garrison  v.  Eowe,  17  N.  Y.  458,  463;  B'k  of 
JPoughkeepsie  v.  Watson,  24  Wend.  473  ;  Taimadge  v.  Fish- 
kin  Iron  Co.,  4  Barb.  382 ;  Mat/iez  v.  Neidig,  72  N.  T.  100, 
106-7 ;  Agate  v.  Sands,  73  id.  620.) 

Theodore  Bacon  for  Ely  and  others,  appellants.  The  Gen- 
eral Term  erred  in  allowing  plaintiflEs  to  make  up  a  record  con- 
taining eighteen  several  judgments  of  affirmance  ;  as  there  was 
but  one  judgment  appealed  from  there  could  be  but  one  affirm- 
ance. ( Welib  V.  Bulger,  4  Hill,  588  ;  Tenhroeck  v.  Paige,  6 
id.  267 ;  Grim  v.  Cronkhite,  15  How.  Pr.  250,  253  ;  Johnson 
V.  Farrell,  10  Abb.  364.)  The  liability  of  all  stockholders 
was  terminated  upon  the  filing  of  the  certificate  of  January, 
1873.  {Steia>en  Co.  B'k  v.  Alherger,  78  N.  Y.  252 ;  2  R.  S. 
681,  §§  1,  12  ;  Bonnell  v.  Cricoid,  80  K  Y.  128  ;  Whitney 
Arms  Go,  v.  Barlow,  68  id.  34.) 

John  Van  Voorhis  for  Cole  &  Galusha,  appellants.  The 
statement  of  the  certificate  that  the  capital  of  $300,000  was  all 
paid  up  is  conclusive.  {Steadman  y,  Eveleih,  6  Mete,  114; 
Curtis  V.  Harlow,  12  id.  36 ;  Booth  v.  Campbell,  37  Md.  522 ; 
Pier  V.  Uanmore,  86  N.  Y.  95 ;  Bonnell  v.  Griswold,  80  id. 
128;  Chase  v.  Lard,  77  id.  1 ;  Pier  v.  Hanmore,  86  id.  95 ; 
Schenck  v.  Andrews,  57  id.  133,  143 ;  Bonnell  v.  Griswold, 
80  id.  128 ;  Dodge  v.  Potter,  18  Barb.  194 ;  NeeU  v.  Perryhill, 
4  How.  Pr.  16 ;  Dikeman  v.  Pudchafer,  1  Abb.  [N.  S.]  33 ; 
JordoAx  V.  Famsworth,  15  Gray,  518;  Go7'ham  v.  Sim- 
inons,  25  Minn.  87.)  The  cause  of  action  being  penal  in 
its  nature  and  in  derogation  of  the  common  law,  the  statute 
should  be  construed  strictly  and  not  extended  beyond  the  limits 
to  which  it  i3  plainly  carried  by  its  provisions.     {Gray  v.  Coffin, 
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9  Cash.  199 ;  Chaae  v.  Lord,  77  N.  Y.  1 ;  Steadmcm  v.  Eveleth, 
6  Mete.  114 ;  Thompson  on  Liability  of  Stockholders,  §§  50-54; 
Garrison  v.  Howe,  17  N.  Y.  458,  466 ;  Cabre  v.  McCune,  26 
Mo.  371 ;  1  Parsons  on  Contracts,  143 ;  Bonnell  t.  GrUwold^ 
80  N.  Y.  128.)  There  is  no  individual  liability  of  stockholders 
by  reason  of  holding  increased  stock,  to  be  found  in  the  statute. 
(Laws  of  1848,  chap.  40,  §§  1-9,  20-23 ;  Smith  v.  Brcywn,  13 
Hun,  408;  80  N.  Y.  560.)  The  increased  stock  not  having 
been  issued  in  compliance  with  the  statute  is  not  stock. 
{BT(ywn  V.  Srrdih,  80  N.  Y.  650 ;  18  Hun,  408, 413 ;  FvUer  v. 
R<me,  57  N.  Y.  23 ;  Gmiral  S'v'ga  Bamk  v.  Waker,  66  id. 
424.)  The  liability  of  stockholders  for  the  debts  of  the  cor- 
poration on  account  of  the  issue  of  increased  stock  cannot  be 
established  on  the  principle  of  estoppel.  (Thompson's  Liabil- 
ity of  Stockholders,  §  171 ;  Crowe  v.  Easterly^  4  Lans.  613, 
622 ;  Ma^edon  Co.  v.  Lapkam^  18  Barb.  312;  Payne  v.  Bum- 
ham^  62  N.  Y.  69 ;  People  v.  Parker  Vein  Coal  Co.,  16  How. 
643 ;  WeUand  Canal  Co,  v.  Hathaway,  8  Wend.  480 ;  Lathrop 
V.  Kneelamd,  46  Barb.  432;  Bigelow  on  Estoppel,  632, 
431,  437 ;  Dewitt  v.  Hastings,  8  J.  &  S.  463.)  The  original 
$200,000  of  stock  was  fully  paid  in  as  required  by  the  statute. 
{Beach  v.  Smith,  30  N.  Y.  116,  131 ;  People,  ex  rd.  v.  Vail, 
2  Cow.  624 ;  Dutchess  Co.  v.  Davis,  14  Johns.  238 ;  Cha^  v. 
Lord,  77  N.  Y.  8,  10,  25;  Dodge  v.  Potter,  18  Barb.  198; 
Dykevfhwn  v.  Puckhafer,  1  Abb.  [N.  S.]  32 ;  Bishop  v.  Cook, 
13  Barb.  326,  330;  Simimcm  v.  Faliher,  25  Hun,  570,  573; 
People  V.  iT.  T.  C.  R.  R.,  13  N.  Y.  78,  82;  Chase  v.  Lcyrd, 
77  id.  78.)  The  record  of  the  certificate  at  length  after  the 
debts  were  contracted  terminates  all  liability,  if  any,  of  the 
stockholders,  then  existing.  [Chase  v.  Lord,  77  IT.  Y.  8; 
Bonndl  v.  Oriswold,  80  id.  128;  Booth  v.  Campbell,  37  Md. 
525-7.)  Where  there  is  but  one  set  of  papers,  one  argument, 
and  one  judgment,  the  successful  party  is  entitled  to  but  one 
bill  of  costs,  though  the  appellant  appeared  by  difEerent  attor- 
neys.    {Everson  v.  Gehrman^  2  Abb.  413.) 

Satterlee  <&  Yeoman  for  Judson,  appellant    It  devolved 
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npon  plaintiff  to  prove  that  the  original  stock  was  not  all  paid 
in  before  the  certificate  was  recorded.  {Brace  v.  Drigga^  25 
How.  Pr.  71 }  Chase  v.  Lord,  77  N.  Y.  1 ;  Laws  of  1853 ; 
chap.  333,  §  2 ;  HoweU  v.  C.  S  O.  li.  H.,  51  Barb.  378.  380 ; 
Beach  Y.  SmM,  30  N.  T.  116, 131.)  The  certificate  filed  was 
conclusive  in  favor  of  the  stockholders  as  to  the  fact  that  the 
$300,000  had  been  paid  in  full.  {Steadman  v.  Evdeth,  6  Mete. 
114;  Curtis  v.  HarloWy  12  id.  3,  6 ;  Z.  S.  Iron  Co.  v.  Drexel^ 
90  N.  Y.  87.)  There  was  no  valid  increased  stock.  {People 
v.  Batchelor,  22  N.  Y.  128,  134;  Peters  v.  Z.  <&  jV.  W.  R.  E. 
Co.,  12  Fed.  Rep.  513;  PeopU  v.  P.  V.  dk  C.  Co.,  10  How. 
Pr.  543;  Bailway  Co.  v.  AUerton,  18  Wall.  232;  Lathrop  v. 
Knedand,  46  Barb.  432  \  M.  <&  C.  R.  Co.  v.  Lapham,  18 
id.  312  \  N.Y.i&  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30,  44 ;  Merchcmt^  B'h  v.  N.  T.  <&  N.  H.  R.  R.  Co.,  13  id. 
599  ;  Thompson  on  Stockholders,  §  115 ;  Be  Witt  v.  Hastings, 
8  J.  &  S.  463,  474r-5 ;  Eaton  v.  AspinwaU,  19  K  Y.  119  ; 
Mokalunvne  HiU  M.  Co.  v.  Woodbury,  14  Cal.  424,  426; 
CuyJcendall  v.  Douglass,  19  Hun,  577.)  The  defendants  are 
not  estopped  from  denying  the  vaUdity  of  the  increased  stock. 
(Bigelow  on  Estoppel,  532,  431,  437;  Eaton  v.  Aypinwall, 
19  N.  Y.  119 ;  AspinwaU  v.  Sacchi,  67  id.  331 ;  Chulib  v. 
Upton,  96  U.  S.  667;  Upton  v.  Hcmshrough,  3  'Biss.  417; 
SooviU  V.  Thayer,  105  U.  S.  143  ;  iMhrop  v.  Knedand,,  46 
Barb.  432,  438-9;  Macedon  v.  Lapham,  18  id.  312,  317.) 
There  is  no  liability  under  the  statute  after  the  original  stock 
is  paid  in  and  a  certificate  recorded  as  required,  although  the 
increased  stock  is  valid.  {Chase  v.  Lord,  77  N.  Y.  8 ;  Bormell 
V.  Grisw(M,  80  id.  128.)  This  certificate,  though  false,  was  a 
certificate  within  the  meaning  of  the  statute.  {Bonnell  v. 
Oriswcld,  80  N.  Y.  128, 137-8 ;  Whitney  Arms  Co.  v.  Bar- 
low, 68  id.  34,  38  ;  Pier  v.  ffa/nmore,  86  id.  95.)  The  certifi- 
cate was  recorded  within  the  meaning  of  the  statute  at  the 
time  the  tnistees  deposited  it  in  the  office  of  the  county  clerk 
before  any  of  the  debts  were  contracted.  {People,  ex  rel.  v. 
VaU,  2  Cow.  624;  Dutohess  Co.,  etc.  v.  Davis^  14  Johns. 
288 ;  Chase  v.  Lordy  77  K.  Y.  8,  10,  25 ;  Dodge  v.  Potter,  18 
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Barb.  193;  DyTceman  v.  PucTchafer,  1  Abb.  [N.  S.]  32; 
Bislwp  V.  Cook^  13  Barb.  326,  330 ;  Siminson  v.  FaliJiery  25 
Hun,  570,  573 ;  Sutherland  v.  Alcott^  29  id.,  161  ;  Peojole 
V.  iT.  T,  O.  R.  li,,  13  N.  Y.  78,  82 ;  Chase  v.  Z(?r</,  77  id. 
.  78.)  The  record  of  the  certificate  at  length  after  the  debts 
were  contractiBd  terminates  all  liability,  if  any,  of  the  stock- 
holders then  existing.  {Chase  v.  Lord,  77  N .  Y.  8  ;  BanneU 
V.  Griswold,  80  id.  123;  Booth  ^  v.  Campbell,  37  Md.  525-7.) 
The  court  had  no  power  to  allow  an  amendment  to  the  com- 
plaiut  introducing  a  new  cause  of  action,  but  only  to  insert 
"  allegations  material  to  the  case."  (Code  of  Civ.  Pro.,  §  723 ; 
Beeder  v.  Sayers,  70  K  Y.  180,  190 ;  Ford  v.  Ford,  35  How. 
321 ;  Hochstetter  v.  Isaacs,  44  id.  495-7 ;  Barries  v.  Quigley,  59 
N.  Y.  265  ;  MUZer  v.  Moore,  1 E.  D.  Smith,  740 ;  VerplaTick  v. 
Mercantile,  etc.,  Co.-  1  Edw.  Ch.  46,  52.) 

Edward  C  James  for  respondents.  The  court  imder  the 
notices  of  appeal  can  only  review  those  matters  which  are 
subsequent  to  the  interlocutory  judgment,  as  that  judgment  is 
not  referred  to  in  them.  (Code  of  Civil  Pro.,  §§  1301,  1316 ; 
45  N.  Y.  Supr.  Ct.  623;  24  Hun,  642;  27  id.  384;  5 
Paige,  296  ;  4  Johns.  536  ;  8  Cow.  328 ;  90  K  Y.  546;  2  id. 
500,  505.)  A  stockholder's  personal  liability  for  a  debt  of  his 
company  is  neither  penal  nor  qwisi  penal.  It  does  not  partake 
of  the  nature  of  punishment.  It .  is  not  even  imposed  by 
statute,  and  is  a  contract  obligation  in  every  sense  of  the 
word.  {Johtison  v.  OnderhHZ,  52  N.  Y.  203,  206-7 ;  Consti- 
tution, art.  8,  §  2 ;  Corning  v.  McCuUough,  1  N.  Y.  47, 
55 ;  Story  v.  Fur  man,  25  id.  214,  222 ;  Lowry  v.  In- 
man,  46  id.  125-126  ;  WUes  v.  Suydam,  64  id.  173 ; 
Briggs  v.  WaMron,  83  id.  582 ;  Famsworth  v.  Wood,  91 
id.  308-314 ;  Chase  v.  Lord,  77  id.  1,  33 ;  5  Hun,  210  ;  54 
How.  Pr.  213 ;  48  Conn.  9 ;  Morawetz  on  Private  Corpora- 
tions, §  607 ;  Terry  v.  Calnan,  13  So.  Car.  220,  227  ;  HobaH 
V.  Johnston,  19  Blatchf.  359,  361;  Famsworth  v.  Wood,  91 
N.  Y.  308-314;  Kinoaidy.  DwineUe,  59  id.  548;  SheUing^ 
ton  V.  Howlai\d,  53  id.  376  ;  Briggs  v.  Waldron,  83  id.  582, 
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587 ;  Thompson  on  Stockholders,  §  34 ;  Sarger  v,  MoGuUotcgh^ 
1  N.  Y.  47;  Gaming  v.  McGuUough^  id.  47;  Moss  v.  Averill, 
10  id.  449,  459  ;  Strong  v.  Furman,  25  id.  214,  222  ;  Wiles 
V.  Suydam^  64  id.  173,  176  ;  Chase  v.  Lordy  77  id.  33 ;  As- 
pvnwaU  V.  Saoohi,  67  id.  335.)  The  statute  should  be  reason- 
ably construed.  (Morawetz  on  Priv.  Corp.,  §  613 ;  Johnson  v. 
UnderhtU,  52  N.  Y.  203,  207 ;  SheUington  v.  HowUnd,  53 
id.  371 ;  Eincaid  v.  DwineUe,  59  id.  548,  551,  4  Abb.  N.  C. 
40,  42 ;  Ghase  v.  Lord^  77  N.  Y.  1 ;  Lowry  v.  Inman^  46  id. 
126.)  Upon  the  facts  proved,  as  between  the  stockholders  and 
creditors,  the  whole  amount  of  the  capital  stock  must  be  taken 
to  be  $300,000.  {SgovOI  v.  Thayer,  105  U.  S.  143 ;  Ghubb  v. 
Upton,  5  Otto,  665,  667-669 ;  PvUman  v.  Upton,  6  id.  328, 
329 ;  Abbott  v.  Aspinwall,  26  Barb.  206,  207 ;  McFarlane 
V.  Triton  Ins,  Go.,  4  Denio,  392,  396-7  ;  Eaton  v.  AspinwaU, 
19  N.  Y.  119  \B.(kA.  R.  Go.  v.  Qarey,  26  id.  175 ;  Aspinwall 
V.  Saoehi,  57  id.  331-338  ;  ffyaU  v.  Esmond,  37  Barb.  606  ; 
Perkins  v.  Batch,  4  Hun,  137  ;  affirmed,  64 N.  Y.  634 ;  Davis 
V.  French,  4  Hun,  292  ;  Buggies  v.  Brock,  6  id.  164 ;  JUcGar- 
thy  V.  Lavasche,  89  111.  270 ;  TorbeU  v.  Page,  24  id.  46.) 
Stockholders  will  be  estopped  by  tacit  acquiescence  in  the  acts 
of  the  company,  or  of  their  officers  or  associates.  {Kent  v. 
Quicksilver  Mining  Co,,  78  N.  Y.  159;  8,  IL  B.  Go. 
Y.  K  S.  B.  M.  Co.,  90  id.  607,  613,  617;  In  re  M.  S.  JV.  Co., 
6  Jurist  [N.  S.],  975 ;  Thompson  on  Stockholders,  §§  160-175 ; 
Morawetz  on  Priv.  Corp.,  §§  375,  598 ;  In  re  Reciprocity  B^k, 
22  N.  Y.  17,  18;  Aspinwall  v.  Sacchi,  57  id.  338;  ChvUb  v. 
UpUm,  5  Otto,  665,  667-9;  Mead  v.  Keder,  24  Barb.  24,  25; 
AliboU  V.  Aspinwall,  26  id.  202 ;  Ricggles  v.  Brock,  6  Hun, 
164,  166;  Wakefield  v.  Fargo,  90  N.  Y.  214,  217;  Thompson 
on  Stockholders,  §§  407,  410, 414 ;  Eaton  v.  Aspinwall,  3  Abb. 
Fr.  422;  19  K  Y.  121,  122;  M.  E  U.  Church  v.  PickeU,  19 
id.  482,  485-6 ',  B.  db  A.  R.  Co.  v.  Gary,  26  id.  76,  77,  78 ; 
Mead  v.  Eeder,  24  Barb.  20,  24-25^;  Alibott  v.  AspinwaU, 
26  id.  2C»6-7 ;  Upton  v.  Hansbortmgh,  3  Bissell,  417 ;  Ohvi)b 
V.  Upton,  6  Otto,  667;  Owmen  v.  Mayor,  79  N.  Y.  511.) 
The  whole  amount  of  capital  stock  was  not  paid  in.  (Laws 
SicKELS — Vol.  L.  39 
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of  1848,  chap.  40,  §  14;  1  R.  8.  601,  §  2;  1  Otto,  47,  48;  56 
N.  Y.  564;  4  Abb.  [N.  S.]  107,  110;  6  Paige,  486,  488;  3 
Sandf.  Ch.  466,  499;  WiUiams  v.  W,  U.  Td.  Go.,  93  N.  Y. 
162.)  All  of  the  stockholders  are  liable.  ( Wheder  v.  MUlar, 
90  N.  Y.  359 ;  Aspinwall  v.  Sg^hi,  57  id.  335 ;  Johnson  v. 
UnderhiU,  52  id.  207-210;  SheUington  v.  Rowland,  53  id. 
376 ;  Schenck  v.  A  ndrews,  46  id.  593 ;  CuykendaU  v.  Doitglaw, 
19  Hun,  577 ;  Booth  v.  Oampbdl,  37  Md.  529 ;  Thompson  on 
Stockholders,  §  38 ;  Morawetz  on  Private  Corporations,  §  597.) 
A  certificate  "stating  the  amount  of  the  capital  so  fixed  and 
paid  in  "  must  be  signed  and  sworn  to  by  the  president  and  a 
majority  of  the  trustees,  and  recorded  in  the  county  clerk's 
oflBco  within  thirty  days  after  the  payment  of  the  last  install- 
ment of  the  capital  stock  so  fixed  and  limited  by  the  company. 
Unless  this  is  done  the  stockholder's  liability  continues,  although 
the  whole  amount  of  capital  has  been  actually  paid  in.  {EcUon 
V.  AspinwaU,  3  Abb.  Pr.  417,  423;  affirmed,  19  N.  Y.  119; 
AspinwaU  v.  Sacohi,  57  id.  334,  335 ;  Chase  v.  Lord,  77  id. 
7;  Brovm  v.  Srhiihy  13  Hun,  411;  Schenck  v.  Andrews,  46 
N.  Y.  589,  593 ;  Boynton  v.  Hatch,  47  id.  225-228 ;  BoynUm 
V.  Andrews,  63  id.  93,  94,  97;  80  id.  650 ;  Wheder  v.  Millar, 
90  id.  358.)  The  statutory  liability  is  not  limited  to  the  orig- 
inal incorporators,  but  applies  as  well  to  those  becoming 
stockholders  after  the  incorporation.  {Briggs  v.  Waldron,  83 
N.  Y.  582;  Johnson  v.  Und&rhiU,  52  id.  203,  212.)  Each 
stockholder  is  liable  severally  to  the  amount  of  his  stock,  with 
interest  from  the  commencement  of  the  action,  for  all  the 
debts,  and  the  creditors  may  proceed  by  suits  at  law  against 
each  severally,  or  in  equity  against  all.  (Mathez  v.  Neidig, 
72  N.  Y.  100 ;  Pfohl  v.  Simpson,  74  id.  137 ;  Wheeler  v.  Millar, 
90  id.  362-3 ;  Handy  v.  Draper,  89  id.  234 ;  Burr  v.  Wilcox, 
22  id.  551 ;  AspinwaU  v.  Sacchi,  57  id.  331 ;  Thompson  on 
Stockholders,  §§  353-365 ;  Erickson  v.  JNesmitK,  46  N.  H.  371 ; 
Wehrman  v.  Reakirt^  1  Oinn.  Sup.  Ct.  230,  234 ;  Stewart  v. 
Lay,  45  Iowa,  604;  Ma^idevilleY,  Biggs,  2  Peters,  482,  487.) 
The  six  years  statute  of  limitations  is  the  only  statute  appli- 
cable to  creditors'  suits  against  continuing  stockholders.  (  Wiles 
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V.  Suydam^  64  N.  Y.  176,  177 ;  ConJcli7ig  v.  Formcm^  48  id. 
627;  Knox  v.  Baldwin^  80  id.  610;  Gor^ivug  v.  MoCullochy 
1  id.  47 ;  Handy  v.  Drapei^  89  id.  834 ;  PhUMpa  v.  Thet^aa- 
son,  11  Hun,  141 ;  Booth  v.  CarnpbeU,  37  Md.  629.)  To  en- 
force a  stockholder's  liability  under  section  24  of  chapter  40, 
Laws  of  1848,  an  action  must  be  brought  against  a  company 
on  a  debt  payable  within  a  year  from  the  time  it  was  con- 
tracted, within  a  year  after  it  became  due,  and  an  execution 
musthave  issued  against  the  company  and  returned  unsatisfied. 
An  action  against  one  who  has  ceased  to  be  a  stockholder  must 
be  brought  within  two  years  thereafter.  {Handy  v.  Drapet',  89 
N.  Y.  337 ;  Jayg&r  Iron  Works  v.  Walker^  76  id.  821 ;  Par- 
rott  V.  Sawyer  J  13  Weekly  Dig.  317;  Wheeler  v.  Millar^  24 
Hun,  641 ;  90  N.  Y.  353.)  The  creditor's  right  of  action  is 
assignable,  and  the  assignment  carries  with  it  all  of  the 
assignor's  remedies  against  the  stockholders.  (Bolen  v.  Crosby, 
49  N.  Y.  183 ;  BonfteU  v.  Wheeler,  1  Hun,  332 ;  Pitcher  v. 
Brayton,  17  id.  429 ;  Pi&r  v.  George,  14  id.  368 ;  86  N.  Y. 
618;  Sheridam,  v.  Mayor,  68  id.  30;  W.  A.  Go.  v.  Barlow, 
id.  34,  38,  39;  Catlm  v.  T(^ias,  26  id.  217;  Smith  v. 
Brady,  17  id.  173;  Ghamplin  v.  Rowley,  13  Wend.  268; 
3  Pars,  on  Cont.  36.)  An  action  to  enforce  the  liability 
of  stockholders  to  creditors  is  properly  brought  by  one  for  all. 
(74  N.  Y.  137,  142 ;  72  id.  100  ;  73  id.  611 ;  91  id.  314 ;  101 
TJ.  8.  216.)  When  the  liability  of  the  stockholders  is  deter- 
mined, the  creditors  are  required,  by  notice,  to  come  in  and 
prove  their  claims.  (2  R.  S.  466,  §  66  ;  Code,  §  1807,  9  Paige, 
698 ;  46  N.  Y.  310  ;  1  Hun,  656,  667  ;  2  Paige,  19 ;  4  Johns. 
Ch.  619,  647,  687 ;  1  Barb.  Ch.  Pr.  621-524;  2  Dan.  Ch.  Pr. 
1209-1214 ;  1  Van  Santv.  Eq.  Pr.  544,  646  ;  Kerr  v.  BUdgett, 
48  N.  Y.  62,  66 ;  Prouty  v.  R.  B.  Co,,  1  Hun,  655-667 ; 
Morris  v.  MowaU,  4  Paige,  142  •  2  Dan.  Ch.  1212,  1213 ; 
1  Barb.  Ch.  526-6.) 

Richard  C.  Steel  for  National  Exchange  Bank  of  Auburn, 
respondent.  A  stockholder's  liability  does  not  cease  when  the 
capital  haa  all  been  paid  in,  but  only  when  the  certificate  has 
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also  been  made  and  recorded.  {AspinwaU  v.  Sacchiy  57  N. 
Y.  335.)  Having  enjoyed  the  benefits  of  this  increased  capital, 
and,  in  form,  a  dividend  withdrawn  pro  tamio  from  creditors, 
assets  of  the  corporation,  for  their  individual  benefit,  stock- 
holders must  now  be  estopped  from. denying  the  fact  that  the 
capital  stock  was  increased  to  $300,000.  {SeweWa  Casey  L.  R, 
3  Ch.  131 ;  HuU  Flax  and  Cotton  MiU  v.  Wdlesley,  6  H.  & 
N.  38;  Reciprocity  B'Jcy  22  N.  Y.  18;  Wakefield  v.  Fargo, 
90  id.  217 ;  Lathrop  v.  Kneela/nd,  46  Barb.  432.)  The  re- 
corded certificate  is  not  evidence  (conclusive  or  prima  facte) 
of  full  payment  of  the  capital  stock.  {Schenck  v.  Andrews^ 
46  N.  Y.  593 ;  Boynton  v.  Hatch,  47  id.  225 ;  Boy^vton  v. 
Andrews,  63  id.  93.)  The  liability  of  stockholders  for  corpo- 
rate debts  under  section  310  is  not  a  penal  liability.  The 
statute  is  not  to  be  strictly  construed  to  discharge  them  from 
liability.  {AspinwaU  v.  Sacchi,  57  N.  Y.  335 ;  Garrison  v. 
How,  17  id.  466;  ChcCse  v.  Ford,  77  id.'l;  Bonnell  v.  Gris- 
wold,  80  id.  128 ;  Pier  v.  Ha/nmore,  86  id.  951.) 

Finch,  J.  If  the  certificate  filed  in  1873,  asserting  that  the 
whole  capital  stock  of  $300,000  had  been  paid  in,  is  conclusive 
in  favor  of  the  stockholders  as  against  the  creditors,  the  founda- 
tion upon  which  this  recovery  rests  is  taken  away.  One  case  fur- 
nishes a  seeming  authority  for  the  doctrine,  until  its  occasion 
and  limitations  are  understood.  {Stedinan  v.  Ekdeth,  6  Mete. 
114.)  That  decision  originated  in  an  existing  stockholder's 
liability  so  wide  and  destructive  as  to  induce  a  conclusion  that 
the  certificate  was  required  largely  for  their  protection.  The 
failure  to  pay  in  the  whole  capital  stock  threw  upon  the  indi- 
vidual stockholder  a  liability,  not  measured  by  his  shares,  but 
extending  to  the  whole  corporate  debt.  In  that  respect  the 
statute  of  Massachusetts  was  afterward  changed  by  the  substi- 
tution of  a  limited  liability  like  our  own ;  and  the  question  of 
the  effect  of  the  certificate  arising  again,  it  was  held  that  it 
was  not  conclusive,  and  the  creditors  might  show  nonpayment 
in  fact  of  the  full  capital,  and  found  upon  that  the  stock- 
holder's liability  to  the  par  value  of  his  shares.    {Barre  Nat. 
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Bh  V.  Mingham  M'fg  Co.^  127  Mass.  663.)  Nor  is  the  con- 
clusiveness of  tiie  certidcate  in  any  manner  intimated  or  sus- 
tained bjr  the  case  of  BonneU  v.  Griswold  (80  N.  Y.  128).  The 
question  there  concerned,  not  the  liability  of  stockholders  de- 
rived from  the  fact  of  non-payment,  but  that  of  the  trustees  for 
making  a  false  certificate  of  the  alleged  fact ;  and  it  does  not 
follow,  because  a  remedy  is  given  against  the  officers  for  mak- 
ing no  report,  under  one  section,  and  for  making  a  false  report 
under  another,  that  the  liability  of  the  stockholders  for  non- 
payment of  the  full  capital  is  thereby  taken  away.  On  the  con- 
trary-the  cases  quite  plainly  indicate  that  it  remains.  [Sch&iick 
V.  Andrews^  46  N.  Y.  589;  BopitoJi  v.  Batchy  47  id.  225; 
Boynton  v.  Andrews^  63  id.  93 ;  Bnywn  v.  Siaithy  13  Hun, 
411;  80  N.  Y.  650;'  Wlied^  v.  MiUar,  90  id.  358.)  Under 
section  10  of  the  act  of  1848  two  things  are  requisite  to  end 
the  stockholder's  liability.  The  whole  amount  of  capital  stock 
must  be  paid  in,  and  the  certificate  of  that  fact  reqiured  by 
section  11  must  be  made  and  recorded.  A  false  assertion  of 
compliance  does  not  make  compliance  with  the  first  condition. 
The  fact  must  exist,  and  then  it  must  be  certified.  While  the 
statute  makes  some  papers  presumptive  evidence  of  specific 
facts,  it  does  not  give  in  terms  even  that  force  to  the  certifi- 
cate in  question.  The  penal  provision  {Pver  v.  Raninorey  86 
N.  Y.  95),  punishing  officers  for  a  false  report  of  capital  paid 
in  is  entirely  consistent  with  a  conti'act  liability  of  the  stock- 
holders until  that  condition  is  in  truth  fulfilled. 

Our  next  inquiry  relates  to  the  alleged  increase  of  the  cap- 
ital stock.  Originally,  and  by  the  articles  of  incorporation,  which 
were  duly  filed  in  1868,  the  capital  stock  of  the  iron  com- 
pany was  fixed  at  $200,000.  In  March  of  the  next  year 
the  trustees  passed  a  resolution  to  increase  the  capital 
stock  by  adding  thereto  $100,000,  the  same  to  be  divided  pro 
rata  among  the  existing  stockholders,  whose  notes  payable  in 
one,  two,  three,  four,  five  and  six  months,  in  equal  amounts,  were 
to  be  taken  therefor,  and  the  new  stock  issued  upon  their  pay- 
ment.  In  the  succeeding  April  t^ere  was  a  meeting  of  stock- 
holders, at  which  the  resolution  of  the  trustees  was  approved 
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and  riatified,  after  a  recital  admitting  its  legal  insufiicieQcy  as 
it  stood.  But  no  notice  of  such  meeting  of  stockholders  was 
given,  as  required  by  section  21,  chapter  40,  of  the  act  of 
1848,  nor  was  any  certificate  of  the  proceedings  of  such 
meeting  made,  or  filed,  as  required  by  section  22  of  the  same 
act.  The  attempted  increase  was,  therefore,  illegal,  but  the 
respondent  insists  that,  nevertheless,  as  against  the  creditors 
of  the  company,  the  defendant  stockholders  by  accepting  their 
proportions  of  the  increased  stock,  by  voting  for  its  increase, 
by  taking  dividends  upon  it,  and  holding  it  out  to  those  deal- 
ing with  the  Company  as  an  actual  component  of  its  capital, 
are  estopped  from  denying  the  legal  validity  of  the  increase 
and  must  be  held  responsible  as  if  it  was  yalid.  The  authori- 
ties for  this  doctrine  are  numerous  and  strong.  (ICato7h  v.  As- 
pinwaU,  19  N.  Y.  119 ;  Chvbh  v.  Upton,  5  Otto,  665 ;  As- 
prnwall  V.  Saechi,  57  N.  Y.  331 ;  ^.  cfe  A.  li.  Co.  v.  <7ary, 
26  id.  75 ;  ICent  v.  Quicksilver  M.  Co.,  78  id.  159 ;  Shddon 
H.  B.  Co.  V.  Eickemeyer  Co.,  90  id.  613.)  The  answer  made 
to  them  is  that  an  aet  absolutely  and  wholly  void,  because, 
under  the  law,  incapable  of .  being  performed,  cannot  be  made 
valid  by  estoppel.  This  i^  true  where  under  the  law  there  is 
an  entire  lack  of  power  to  do  the  act  which  is  brought  in  ques- 
tion. The  distinction  is  well  illustrated  in  Scovill  v.  Thayer 
(105  U.  S.  143).  Under  the  law  of  Kansas  no  company  like 
that  then  before  the  court  could  increase  its  capital  to  more 
than  double  an  amount  originally  authorized.  The  capital  was 
sought  to  be  increased  iu  excess  of  that  amount.  As  against 
creditors  it  was  claimed  to  be  a  valid  increase  by  the  operation 
of  an  estoppel,  but  the  court  ruled  otherwise,  and  justly;  for 
the  very  foundation  of  an  estoppel,  the  misleading  of  credi- 
tors to  their  injury,  was  wanting.  The  latter  knew  and  were 
bound  to  know  that  no  power  existed  to  so  increase  the  capital, 
and  therefore  that  it  was  not  increased  ;  and  hence  they  were 
not,  and  could  not  be  misled.  But  where,  as  in  the  present 
case,  the  abstract  power  did  exist,  and  there  was  a  way  in 
which  the  increase  could  lawfully  be  made,  and  the  creditors 
could,  without  fault,  believe  that  the  increase  had  been  law- 
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fully  effected  and  the  necessary  steps  had  been  taken,  there 
the  doctrine  of  estoppel  may  apply,  and  the  increased  stock 
be  deemed  valid  as  against  the  creditors  who  have  acted  upon 
the  faith  of  such  increase.  The  referee  has  found  that  each 
and  every  one  of  the  present  defendants  have  done  some  act 
which  brings  them  within  the  range  of  the  estoppel  alleged, 
or  hold  shares  of  the  stock  which  in  the  hands  of  the  assignors 
stood  charged  and  burdened  with  a  liability  for  the  company's 
debts.  We  must,  therefore,  treat  the  increase  as  la^vful,  and 
procisely  as  if  the  needed  preliminary  steps  had  in  truth  been 
taken. 

It  is  not  denied  that  the  increased  stock  of  $100,000  was 
never  fully  paid  in.  That  brings  us  to  consider  the  effect  of 
that  omission,  and  puts  before  us  conflicting  theories  of  the 
meaning  and  construction  of  the  statute.  On  the  part  of  the 
appellants  it  is  argued  that  the  stockholders'  liability  under 
section  10  of  the  act  of  1848  is  in  terms  confined  to  the  origi- 
nal capital  stock  as  fixed  and  limited  by  the  articles  of  incor- 
poration; that  this  construction  is  inevitable  in  the  light  of  the 
last  clause  of  the  same  section^  which  requires  the  stock  to  be 
paid  in,  one-half  within  one  year  and  one-half  within  two 
years  "from  the  incorporation  of  such  company,"  upon  pen- 
alty of  corporate  dissolution ;  that  the  stockholders'  liability 
is  in  derogation  of  the  common  law,  and  the  statute  imposing  it 
must  be  strictly  construed ;  that  section  20,  which  permits  an 
increase  of  capital  "  subject  to  the  provisions  and  liabilities  of" 
the  act,  imposes  those  provisions  and  liabilities  only  upon  the 
company  and  corporation  in  its  organized  form,  and  not  at  all 
upon  the  individual  stockholders,  save  in  the  case  of  existing 
companies  previously  formed,  in  which  case  the  significant 
language  is  used,  "  thereupon  aiLch  company,  its  officers  and 
stockholders^  shall  be  subject  to  all  the  restrictions,  duties  and 
liabilities  of  this  act ; ".  and  that  even  if  the  stockholders  on 
an  increase  of  capital  are  made  subject  to  the  liabilities  im- 
posed, the  only  one  existing  by  reason  of  non-payment  of 
capital  is  for  non-payment  of  capital  originally  fixed  and  limited, 
and  nothing  more.     So  far  as  this  construction  depends  upon 
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the  use  of  the  words  "company"  and  "corporation,"  as  distin- 
gaished  from  the  individual  holders  of  shares,  the  learned 
oounsel  for  the  respondent  calls  oar  attention  to  an  analogoos 
case,  Wakefield  v.  Fargo  (90  N.  Y.  214).  No  adequate  reason 
can  be  given  why  the  construction  adopted  in  that  case  should 
not  prevail  in  this.  It  is  easy  to  see  that  a  determination 
which  left  the  non-payment  of  increased  stock  free  from  a  con- 
sequent liability  of  stockholders  would  furnish  an  easy  mode 
6i  evading  the  statute.  The  original  capital  would  be  fixed  at 
a  small  amount  and  all  paid  in,  and  then  an  increase  be  made 
without  responsibility  to  any  extent  required.  But  this  con- 
struction does  not  solve  the  whole  difficulty,  and  fails  to  take 
into  account  its  most  serious  aspect.  That  is  expressed  in  the 
inquiry  whether  the  statute  intends  to  revive  a  terminated 
liability,  and  contains  language  which  necessarily  efEects  that 
result.  The  question  of  construction  must  meet  a  case  like 
this :  A  corporation  is  organized  with  a  capital  of  $200,000, 
all  paid  in,  and  the  proper  certificate  in  due  time  made  and 
recorded.  That  ends  the  stockholder's  liability.  A  purchaser 
buys  some  of  the  stock  after  ascertaining  that  no  liability 
clouds  it.  Thereafter  the  stockholders  lawfully  increase  the 
stock  to  $300,000,  against  the  vote  and  protest  of  such  new 
stockholder.  The  increased  stock  not  being  paid  in  full,  and 
he,  holding  none  of  it,  is  he  at  once  liable  for  the  debts  of  the 
company  to  the  par  value  of  the  very  unburdened  and  un- 
clouded stock  which  he  bought  because  it  was  such  ?  Does  the 
statute  thus  revive  a  liability  which  the  statute  itself  declares 
ended  \  And  does  justice  to  the  creditor  require  it  ?  He  has 
all  the  security  as  to  the  original  stock  which  the  statute  ever 
contemplated  without  such  added  liability.  If  there  had  been 
no  increase  he  would  have  had  for  his  reliance  the  full-paid, 
original  capital  in  the  treasury  of  the  corporation.  But  he 
has  that  still,  after  the  increase.  It  is  there  just  the  same,  and 
gives  him  its  security  exactly  as  before.  Manifestly  the  un- 
paid increase  ought  not  in  justice  to  either  party  to  affect  the 
full-paid  original,  and  the  rights  and  liabilities  of  its  holders. 
If  the  statute  means  that  the  increased  stock  by  itself,  and  its 
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holders  by  themselves,  shall  be  subject  to  precisely  the  same 
liabilities  as  was  the  original  stock  by  itself  and  its  holders  by 
themselves,  all  the  language  of  the  act  is  satisfied,  no  injustice 
is  done  to  the  creditors,  and  a  dead  liability  is  not  revived.  In 
that  event  the  holders  of  the  increased  stock  become  liable  to 
creditors  np  to  the  par  value  of  such  increased  stock.  The 
fund  that  is  in  default  is  made  good  ;  the  fund  that  is  not  in  de- 
fault is  left  unharmed.  The  creditor  gets  all  whicli  the  statute 
contemplates  as  his  due,  the  security  of  the  original  stock  fully 
paid  into  the  treasury,  and  the  liability  of  the  holders  of  the 
increased  stock  in  the  room  of  its  non-payment.  Did  the 
statute  mean,  in  such  a  case,  that  creditors  might  take  from 
stockholders  $300,000,  instead  of  $100,000,  when  $200,000 
had  been  paid  in,  and  that  portion  of  the  stock  freed  by  the 
same  law  from  liability  ?  The  learned  counsel  for  the  respond- 
ent expresses  our  thought  in  his  brief,  though  perhaps  not  con- 
sciously. He  says  the  provisions  of  section  20  "subject  the 
i7icrease  of  capital  itself  to  the  provisions  and  liabilities  of  the 
act."  That  is  the  correct  statement.  The  section  deals  only  with 
the  increased  capital  as  an  entity  by  itself,  and  with  its  holders. 
It  has  no  reference  to,  and  no  effect  upon  the  original  capital 
and  its  holders.  It  intended  to  treat  the  increased  capital  and 
its  holders  precisely  as  it  had  already  treated  the  original 
capital  and  its  holders,  but  nothing  else.  It  says  no  word  of  a 
revival  of  the  ended  liability.  It  gives  no  hint  of  any  such 
purpose,  which  would  be  unjust  to  the  original  stockholders, 
and  would  give  creditors  a  right  beyond  any  thing  to  which 
they  were  ever  entitled.  Why  should  we  construe  the  section 
harshly  when  the  whole  force  of  every  word  in  it  may 
be  exhausted  by  confining  it  to  its  real  subject,  and  to  the 
stockholders  who  are  such  in  respect  to  that  subject?  The 
moment  we  confine  ourselves,  as  we  should,  to  a  literal  inter- 
pretation of  section  20,  we  find  it  saying  only  that  it  is  the  irir 
crease  which  is  subjected  to  the  liabilities  of  the  act,  and  as  a 
consequence  only  the  holders  of  that  increase  to  the  par  value  of 
that  stock  who  are  liable  for  debts.  The  innocent  holder  of 
full-paid  stock,  once  discharged  by  law,  because  his  duty  was 
SiCKELS  —  Vol.  L.  40 
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done,  goes  free,  as  he  should.  We  ought  not  to  hold  him  in 
respect  to  stock  which  is  sinless,  because  there  is  stock  which  is 
guilty.  The  learned  counsel  for  the  respondent  intinoiates  that 
section  25  of  the  act  of  1848,  which  requires  the  keeping  of  a 
stock  book,  and  section  2  of  the  act  of  1869,  which  permits  in 
the  stockholders'  action  the  naming  of  those  as  defendants  who 
appear  on  the  stock  ledger,  recognize  no  distinction  between 
the  original  and  the  increased  stock.  That  is  true ;  but  nothing 
.  in  the  scope  or  purpose  of  either  section  required  tliat  an  exist- 
ing and  recognized  distinction  should  be  again  drawn.  The 
learned  counsel  also  turns  our  attention  to  expressions  in  the 
adjudged  cases,  which  mix  and  treat  as  one  the  two  sorts  of 
stock.  But  none  of  these  cases  had  this  question  up,  or  any 
question  which  involved  the  diflEerence  between  the  two. 
{Johnson  V.  UnderhiU^  52  N.  Y.  207 ;  SheUington  v.  How- 
land^  58  id.  376 ;  Schenck  v.  AndrewSy  46  id.  693 ;  Cuyken- 
daXL  v.  Douglas^  19  Hun,  577.)  Possibly  the  question  might 
have  been  raised  in  the  last  case,  but  it  was  not.  There  is, 
therefore,  no.  authority  in  the  way  of  the  conclusion  we 
have  reached.  Ordinarily  no  difficulty  will  arise  in  sepa- 
rating the  two  classes  of  stock,  and  assigning  to  their  holders 
their  proper  rights  and  liabilities.  If  stockholders  should 
so  mix  and  mingle  the  two  as  to  make  such  separation  abso- 
lutely impossible^  they  might  perhaps  be  left  to  the  conse- 
quences of  their  own  act,  or  that  of  their  officers  and  agents. 
In  the  present  case  there  is  no  such  difficulty.  The  debts  of 
the  corporation  proved  reach  almost  $134,000,  and  the  defend- 
ants have  been  required  to  pay  that  sum  in  pro  rata  assess- 
ments measured  by  their  entire  holding  of  both  classes  of  the 
stock.  As  only  the  holders  of  the  increased  stock  are  liable  at 
all,  and  they  only  to  the  par  value  of  such  holding,  the  cred- 
itors have  recovered  too  much.  They  can  only  receive  in  the 
aggregate  the  par  of  the  increased  stock  —  that  is,  $100,000, 
with  interest  from  the  commencement  of  the  action,  that  simi 
to  be  awarded  pro  rata  to  the  creditor,  and  assessed  against  the 
holders  of  increased  stock  in  proper  proportions.  The  case 
must  go  back  for  such  adjustment,  unless  we  can  hold  that  the 


I 


1 884.  ]  Veedbr  v.  Mudgbtt  et  al.  315 

opinion  of  tlie  Court,  per  Finch,  J. 

original  stock  was  not  paid  in  in  full,  or  the  proper  certificate 
not  made  and  recorded.  Those  questions  remain  to  be  con- 
sidei'ed. 

So  far  as  the  stock  was  issued  for  property  bought  of  Whit- 
ney and  French,  no  question  is  here  raised,  but  as  to  Jones  it 
is  said  the  turn  n^ade  of  the  debt  due  to  him  from  the  com- 
pany for  work  in  constructing  its  furnaces  was  not  a  payment 
of  money  upon  the  capitil  stock  within  the  meaning  of  section 
14  of  the  act  of  1848.  If  the  company  had  paid  the  money  to. 
Jones  in  discharge  of  the  debt  due  him,  and  then  Jones  had 
handed  back  the  same  money  as  a  payment  upon  his  stock,  no 
question  could  have  arisen.  Precisely  that  was  the  substance 
of  the  transaction,  although  the  form  of  passing  the  money 
was  omitted. .  We  think  the  payment  was  sufficient.  But  the 
only  certificate  ever  made  of  payment  of  capital  stock  was  that 
of  1873,  which  called  the  capital  $300,000,  and  asserted  that  it 
was  all  paid  in.  That  certificate  covered  both  classes  oiP  stock, 
and  asserted  full  payment  of  both.  As  to  the  original  stock  it 
was  true,  and  was  a  sufficient  compliance  with  the  statute,  un- 
less there  be  force  in  the  two  objections  that  it  was  not 
reoorded,  and  was  not  made  within  thirty  days  after  the  pay- 
ment of  the  last  installment.  We  agree  with  the  learned 
referee  that  the  thirty  days  clause  in  section  11  is  directory 
merely,  and  that  upon  the  fact  found  by  him  that  the  omission 
to  record  was  wholly  the  fault  of  the  clerk  who  was  directed  to 
make  the  record,  the  defendants  are  not  to  be  prejudiced  by 
the  omission.     Their  duty  was  done. 

We  have  carefully  examined  the  questions  raised  respecting 
the  claim  of  Mudgett  &  Tillinghast  as  representatives  of  the 
debts  due  the  Bossie  Iron  Works  and  Eastwood ;  those  relat- 
ing to  the  amount  collected  of  Lord,  and  those  affecting  the 
estate  of  McVean,  and  are  satisfied  with  the  referee's  con- 
clusions. 

All  the  judgments  entered  against  the  defendants  must  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 
Since  there  was  here  but  one  action  and  one  record,  we  allow 
but  one  bill  of  costs,  and  that  subject  to  the  event  of  the  action. 
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£a£l,  J.,  concuiTS.  Bapallo  and  Miller,  J  J.,  concur  in  result, 
on  the  ground  that  none  of  the  defendants  are  liable  for  the  old 
stock  held  by  them,  but  further  hold  that  none  of  them  are  liable 
for  the  default  to  pay  the  increased  stock.  BaoEB,  Ch.  J.,  and 
Andrews,  J.,  dissent,  holding  that  said  defendants  were  liable 
both  for  the  old  and  new  stock.    Danfobth,  J.,  took  no  part. 

Judgments  reversed. 

Upon  motion  subsequently  made  the  remittitur  was  amended 
so  that  instead  of  reversal  it  ordered  a  modification  of  the  judg- 
ments below  BO  as  to  conform  with  the  opinion. 
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Thomas  B.  IIolcomb,  as  Administrator,  etc.,  Eespondent,  v. 
Feiknd  H.  Holcomb,  Appellant. 

The  opipion  of  a  witness,  not  an  expert,  as  to  the  mental  condition  of  an- 
other Is  not  competent,  save  in  the  case  of  a  sabscribing  witness  to  a  wiU, 
although  based  upon  what  the  witness  himself  saw  and  heard. 

The  extent  to  which  the  examination  of  sach  a  witness  may  go  is  this, 
where  he  has  testified  to  facts  within  his  knowledge  and  observation,  t. 
e.,  acts  and  declarations  of  the  person  whose  mental  condition  is  the  sab^ 
ject  of  inquiry,  tending  to  show  soundness  or  unsoundness  of  mind,  he 
may  characterize  them  as  rational  or  irrational ;  his  testimony  must  be 
limited  to  his  conclusions  from  the  facts  testified  to  by  him. 

Where,  therefore,  in  an  action  to  set  aside  an  assignment  of  a  bond  and 
mortgage  because  of  the  mental  incapacity  of  the  assignor,  a  vritoess, 
not  an  expert,  was  allowed  to  testify  under  objection  and  exception  that 
from  what  he  had  observed  of  the  acts  and  conversations  of  the  assignor 
he  considered  "  his  mind  was  gone ;  "  and  other  witnesses,  after  testify- 
ing to  interviews  with,  and  acts  of  the  assignor,  in  answer  to  questions, 
asking  them  to  characterize  his  condition,  pronounced  him  imbecile. 
EM,  that  the  testimony  was  incompetent,  and  its  reception  error. 

The  action  was  brought  by  the  administrator  of  the  assignor.  HM,  that 
his  next  of  kin  were  interested  in  the  event  of  the  action  within  the 
meaning  of  the  provision  of  the  Code  of  Civil  Procedure  (g  829)  exclud- 
ing such  witnesses  from  testifying  to  ''personal  transactions  or  com- 
munications'' between  themselves  and  the  deceased. 

The  words  "transactions  or  communications"  as  so  used  include  every 
method  by  which  one  person  can  derive  any  impression  or  information 
from  the  conduct,  condition  or  language  of  another. 

Although,  to  come  within  the  prohibition,  the  transaction  or  oommunica- 
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tion  muBt  have  been  a  personal  one,  it  need  not  have  been  private  or  oon- 
fined  to  the  witness  and  deceased. 

The  policy  of  the  statute  excludes  testimony  of  an  interested  witness  con- 
cerning  any  transaction  with  the  deceased  in  which  the  witness  in  any 
manner  participated,  or  of  any  communication  in  his  presence  or  hear- 
ing, if  he  in  any  way  was  a  party  thereto, 

Accordingly  ?idd,  that  testimony  was  improperly  received  of  interested  wit- 
nesses as  to  conduct  and  actions  of  the  deceased,  tending  to  show  his 
enfeebled  and  dependent  condition,  and  as  to  statements  made  by  him, 
although  not  addressed  to  the  witness,  and  made  in  ignorance  of  his 
presence. 

(Argued  February  25,  1884;  decided  March  18,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  July  2,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  to  set  aside  the  assignment  of  a  bond 
and  mortgage  executed  by  Homer  Holcomb,  plaintiff's  intes- 
tate, on  the  ground  that,  at  the  time  of  the  execution  thereof, 
the  assignee  was  of  unsound  mind,  also  on  the  ground  of  undue 
influence. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

JS.  E,  Andreioa  and  «A  jph  HaUock  for  appellant.  Wit- 
nesses, not  experts,  may  testify  whether  or  not  the  acts  which 
they  saw  and  state  impressed  tliem  as  rational  or  irrational ; 
but  must  not  give  an  opinion  as  to  mental  soundness  or 
unsoundness,  capacity  or  incapacity.  {0^ Brien  v.  People^  36 
N.  Y.  282;  HewleU  v.  Wood,  55  id.  634,  635  ;  Real  v.  People, 
42  id.  282;  In  re  Ross,  87  id.  514,  520;  Glapp  v.  FuOertoriy 
34  id.  190  ;  Rider  v.  Miller,  86  id.  511 ;  EcJder  v.  EoUer,  14 
Week.  Dig.  218,  219  ;  34  N.  Y.  190  ;  42  id.  270 ;  55  id.  634 ; 
Dewit  V.  Bailey,  17  id.  340;  Ohnroh  v.  Howard,  79  id.  421  ; 
Dilleber  v.  Home  Ins.  Co,,  69  id.  260  ;  Hobart  v.  Hohart,  62 
id.  83 ;  Bergman  v.  Jones,  18  Week.  Dig.  161 ;  Williams  v. 
Fitch,  18  N.  Y.  546 ;  FooteY.  Beecher,  78  id.  155 ;  Gapr(m  v. 
Tluym^son,  86  id.  418.)     Error  was  committed  in  the  admis- 
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sion  of  evidence  of  personal  transactions,  between  witnesses  and 
deceased,  in  violation  of  section  829  of  the  Code^  {Hier  v. 
Grant,  47  N.  T.  281 ;  Maverick  v.  Maverick,  90  id.  656 ; 
Schoonmaker  v.  Wolford,  20  id.  166  ;  Snyder  v.  Shannon,  11 
Week.  Dig.  158.)  A  general  objection  to  evidence  of  per- 
sonal transactions  between  witness  and  a  deceased  person  is 
good  without  specifying  any  grounds  of  objection.  {Tooley  v 
Bacon,  70  N.  Y.  37 ;  Brague  v.  Lord,  67  id.  495.)  A  gen- 
eral  objection  is  good  if  it  appears  that  there  are  some  grounds 
which,  if  they  had  been  specified,  could  not  be  obviated ;  or  if 
the  evidence,  in  its  essential  nature,  is  incompetent.  {Berg^ 
9nan  v.  Jones,  Ct.  of  App.,  Nov.,  1883 ;  18  Week.  Dig.  161.) 
The  evidence  did  not  justify  the  finding  that  Homer  Holcomb 
was  mentally  incompetent  to  transfer  the  bond  and  mortgage. 
(1  Jarm.  on  Wills,  57,  No.  1  [5th  Am.  ed.,  by  Bigelow,  1881] ; 
Oomstock  V.  Hadlyme,  8  Conn.  26  i;  Rambler  y.  Tryon,1 
S.  &  E.  95  ;  Kinne  v.  Kinne,  9  Oonn.  105 ;  Converse  v.  Con- 
verse, 21  Vt.  168  ;  Kirkwood  v.  Gordon,  7  Rich.  [S.  C]  474; 
Hewlett  V.  Wood,  62  N.  Y.  79 ;  Delafidd  v.  Parish,  25  id. 
97 ;  Brown's  Med.  Jur.  95,  208 ;  1  Beck's  Med.  Jur.  846 ;  For- 
man  Will,  54  Barb.  289  ;  Redfield  on  Surr.  289  ;  Dean's  Med. 
Jur.  572 ;  Skinner  v.  Johnson,  60  Barb.  75  ;  Abbott's  Encyc, 
title  "Insanity.")  Undue  influence  must  be  proved,  and 
cannot  be  presumed  from  opportunity  or  motive.  {Post  v. 
Ma^on,  91  N.  Y.  539.)  Because  of  the  illegal  introduction  of 
evidence  a  new  trial  should  be  granted.  {Hohart  v.  Kdbdrt, 
62  N.  Y.  84.) 

Griswold  c6  Crowell  for  respondent.  Section  829  of  the 
Code  does  not  exclude  evidence  of  a  witness  interested,  as  to 
conversations  overheard  by  the  witness  between  a  third  person 
and  the  deceased.  {Simmons  v.  Sisson,  26  N.  Y.  264 ;  Egbert 
V.  White,  59  id.  336.)  The  two  questions,  "  What  was  your 
father's  habit  with  regard  to  going  to  your  house?"  etc., 
and  "  How  often  he  was  at  your  house ;  how  he  came  there 
from  spring  of  1869?"  etc.,  were  admissible  under  section 
829  of  the  Code.    {Hc^art  v.  HoboH,  62  N.  Y.  82 ;  Frank- 
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li/n  V.  Pinckney^  18  Abb.  186;  2  Eob.  429 ;  Matter  of  Page^ 
62  Barb.  478.)  A  non-expert  witness  may  testify  to  the  im- 
pressions produced  by  what  he  witnessed,  and  may  character- 
ize as  rational  or  irrational  the  acts  and  declarations  to  which 
he  testifies.  {Clajpp  v.  FuUerton,  84  N.  T.  190-195 ;  O'Brien 
V.  People,  36  id.  282 ;  HowleU  v.  Wood,  65  id.  634.)  A  non- 
expert witness  may  go  to  the  full  extent  in  his  opinion,  but 
most  be  limited  in  his  opinions  and  impressions  to  what  he 
s  vw  and  heard.  {De  Witt  v.  BaHey,  17  N.  T.  340,  348,  350-- 
353 ;  Hobdrt  v.  Hohart,  62  id.  82.)  It  was  proper  to  show 
the  appearance,  physically  and  otherwise,  of  the  intestate. 
{Qraham  v.  Price,  25  Hun,  2.)  Words,  if  uttered  to  and  in 
reply  to  a  witness's  question  to  deceased,  amount  to  a  conver- 
sation or  communication  between  them,  which  should  be  ex- 
cluded under  section  829  of  the  Code.  {Smith  v.  Olman,  26 
Hun,  386;  Krushaar  v.  Myer,  72  N.  T.  602.)  A  court  of 
equity  interposes  to  set  aside  instruments  between  parties 
standing  in  the  relation  of  parent  and  child,  guardian  and 
ward,  physician  and  patient,  attorney  and  client,  principal 
and  agent,  and  various  relations  in  which  one  party  is  so 
situatol  as  to  exercise  a  controlling  influence  over  the  will 
and  conduct  of  another.  {Seers  v.  Shaffer,  60  N.  Y.  268; 
Brock  V.  Bcvmee^  40  Barb.  528  ;  Comstock  v.  CoTnatock,  57  id. 
453  ;  Evans  v.  Mis,  5  Denio,  64 ;  Story's  Eq.  Jur^,  §  315  ; 
Brock  V.  Barnes,  40  Barb.  528.)  In  an  equity  case  tried  by 
the  court  the  inquiry  is,  is  there  enough  upon  the  whole 
case  to  show  the  decision  was  substantially  right.  {Forest  v. 
F(yrest,  25  IS.  Y.  601,  510 ;  Poet  v.  Mason,  91  id.  539 ;  Code, 
§  1003 ;  Clapp  v.  FuOerton,  34  N.  Y.  190,  195  ;  Sutherland 
V.  Rose,  47  id.  144, 150  ;  78  id.  155  ;  66  id.  144.)  A  new  trial 
will  not  be  granted  on  the  ground  that  improper  testimony  was 
received  or  rejected  on  the  trial,  if  the  court  is  satisfied  with 
the  result.  {Cla/rk  v.  Brooks,  2  Abb.  Pr.  [N.  S.]  385 ;  1 
Barb.  Ch.  Pr.  459-61 ;  1  Van  Santvoord's  Eq.  Pr.  585-6-8 ; 
Laneing  v.  Russell,  2  Com.  563.)  This  rule  is  not  affected  by 
the  late  Code.  {Madison  University  v.  White,  25  Hun,  493  ; 
Throop's  Code,  §  1003  and  note.) 
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Danforth,  J.  The  plaintiff  averred,  and  the  defendant  by 
answer  admitted  that  the  bond  and  mortgage  in  question  were 
assigned,  transferred  and  delivered  by  Homer  Holcomb,  the 
plaintiff's  intestate,  to  the  defendant.  The  plaintiff's  right  to 
the  relief  songht  in  this  suit  depended  upon  his  showing  either 
that  at  the  time  the  transfer  was  made,  the  assignor  was  imbe- 
cile, or  unsound  of  mind,  and  mentally  incompetent  and  inca- 
pacitated to  make  the  same,  or  that  the  transfer  was  procured 
by  the  defendant  by  threats,  oppression  or  other  undue  influ- 
ence. These  things  are  alleged  in  the  complaint  as  the  grounds 
of  action.  The  jury  have  found  both  allegations  to  be  true,  and 
the  only  question  for  our  consideration  is  whether  improper 
testimony  was  received  and  submitted  to  them  as  evidence 
upon  which  such  a  result  might  be  reached. 
/ .  The  assignment  was  dated  April  1,  1875,  and  acknowledged 
February  3,  1876.  The  intestate  died  on  that  day.  JPtrst, 
many  witnesses,  called  by  the  plaintiff,  delivered  their  opinions 
as  to  the  mental  condition  of  the  assignor,  and,  second^  many 
members  of  his  family,  entitled  to  share  in  the  avails  of  this 
judgment,  if  it  be  sustained,  testified  to  his  transactions  and 
conversations.  The  contention  of  the  appellant  hangs  upon 
these  two  circumstances. 

The  general  rule  is  not  disputed  that  in  ordinary  cases  a 
witness  ought  to  be  examined  as  to  &ots  only,  and  not  as  to 
any  opinion  or  conclusion  which  he  may  have  drawn  from 
them.  An  admitted  exception  to  this  rule  is  found  in  cases 
where  the  conclusion  to  be  drawn  is  an  inference  of  skill  and 
judgment.  It  is  not  claimed  that  the  witnesses  to  whom  I 
have  referred  were  especially  versed  in  the  matter  to  which 
their  attention  was  directed,  nor  were  they  presented  to  the 
jury  in  the  character  of  experts ;  but  the  respondent  insists 
that  as  mere  observers  of  the  subject  of  inquiry,  they  were 
equally  competent  to  express  an  opinion,  provided  it  was 
formed  upon  what  they  saw  and  heard,  and  cites  to  this  point 
Be  Witt  V.  Barli/  (17  N.  T.  340).  V/hen  that  case  was  first 
before  this  court  (9  id.  371)  it  was  held  by  a  divided  court, 
after  a  very  full  discussion  by  several  of  its  members,  that  unless 
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specially  qualified  by  scientiiic  knowledge  to  judge  of  such 
matters,  the  opinions  of  witnesses  were  not  competent  evidence 
of  the  soundness  or  unsoundness  of  mind  of  a  grantor  at  the 
time  of  execution  of  a  deed.  This  rule  necessarily  excluded 
the  opinions  of  laymen  upon  questions  of  mental  capacity. 
Upon  the  second  appeal  the  rule  was  somewhat  modified,  and 
the  court  held  such  evidence  admissible,  but  that  the  witness 
must  state,  so  far  as  he  is  able,  the  facts  and  reasons  upon  which 
he  bases  his  conclusion,  in  order  that  the  jury  may  test  the  accu- 
racy of  his  opinion,  and  if  from  such  statement  they  were  able  to 
see  that  his  conclusion  is  unfounded,  they  are  of  course  to  dis- 
regard it. 

In  Glapp  y.  FuUerUm  (34  N.  Y.  190),  with  both  these 
decisions  before  it,  the  court  reiterated  with  some  amplification 
the  rule  laid  down  iipon  the  last  occasion,  saying,  when  a  lay- 
man is  examined  as  to  facts  within  his  own  knowledge  and  ob- 
servation tending  to  show  the  soundness  or  unsoundness  of  a 
testator's  mind,  he  may  characterize  as  rational  or  irrational 
the  acts  and  declarations  to  which  he  testifies.  ^^  But,"  they 
add,  ^'  to  render  his  opinion  admissible  even  to  this  extent,  it 
must  be  limited  to  his  conclusions  from  the  specific  facts  he  dis- 
closes. He  may  testify  to  the  impression  produced  by  what  he 
wittiessed,  but  he  is  not  legally  competent  to  express  an  opinion 
on  the  general  question  whether  the  mind  of  the  testator  was 
sound  or  unsound." 

The  limitation  applied  to  such  witnesses  is  made  more 
apparent  by  the  exception  in  favor  of  subscribing  witnesses, 
who  may  be  required  to  state  not  only  such  facts  as  they 
remember,  but  their  own  conviction  of  the  testator's  capacity. 
{Clapp  V.  FuUertoTiy  supra.) 

The  rule  which  I  have  quoted  from  the  case  cited  was  ad- 
hered to  in  O'Brien  v.  People  (36  N.  Y.  276),  where,  after 
describing  the  appearance  and  manner  of  the  person  concerned, 
the  witness  was  asked  :  "  Was  he,  or  not,  in  your  opinion,  in- 
sane or  delirious."  This  court  held  the  question  to  have  been 
properly  excluded,  because  it  contravened  the  rule  referred  to. 
In  Heal  v.  People  (42  N.  Y.  270)  witnesses  testified  ,to  facts 
SiCKBLs  —  Vol.  L.  41 
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tending  to  show  the  mental  unsoiindnefis  of  the  accafiod, 
but  the  court  held  that  they  could  not  be  permitted  to  testify 
as  to  what  they  thought  of  his  state  of  mind,  or  of  their 
impression  as  to  his  state  of  mind.  In  Hewlett  v.  Wood  (55 
N.  Y.  634)  the  rule  laid  down  in  Glapp  v.  FvUertony  and 
quoted  in  the  O* Brian  and  Heal  cases  was  again  relied  upon 
and  applied.  In  Rider  v.  MiUer  (86  N.  T.  507)  testimony  was 
held  admissible  of  impressions  of  the  witness  that  specific  acts 
and  conversations  of  the  grantor  at  different  times  were  irrational, 
and  in  the  more  recent  case  of  In  re  Hoes  (87  N.  T.  514),  the 
rule  of  evidence  given  in  the  preceding  cases  is  re-stated.  It 
flows  legitimately  from  the  reasoning  of  the  court  in  De  Witt  v. 
Barly  {eujprd)^  and  in  all  cases  requires  the  witness  to  state  the 
facts  which  he  observed,  whether  they  are  acts  or  declarations, 
and  limits  his  examination  to  the  conclusions  drawn  from 
them. 

This  rule  was  violated  in  the  case  at  bar.  The  subject  in 
dispute  was  the  mental  condition  of  the  assignor.  The  jury 
were  to  say  whether  he  was  capable  of  contracting.  The 
plaintiff  asked  Abel  Holcomb,  a  son  of  the  assignor,  "  How 
would  you  characterize  his  acts  and  conversations  from  what 
you  observed  within  the  last  two  years  of  his  life,"  and  re- 
ceived for  answer,  "  From  his  acts  I  considered  his  mind  was 
gone."  The  question  was  objected  to,  and  defendant's  counsel 
also  moved  to  strike  out  the  answer,  because,  among  other 
reasons,  it  was  incompetent.  The  motion  was  denied  and  the 
defendant  excepted.  The  acts  referred  to  had  not  been  speci- 
fied, and,  although  the  testimony  of  the  witness  embraced  vari- 
ous matters,  the  question  was  not  limited  to  those,  and  no  clue 
was  afforded  the  jury  by  which  they  could  test  the  accuracj'^  or 
value  of  the  opinion  of  the  witness. 

In  1871  he  was  with  the  witness  "three  or  four  days, 
or  a  week."  Question:  "What  did  you  notice  about  him 
then  ?"  Objected  to  as  incompetent.  Answer :  "  I  noticed, 
to  be  plain  about  it,  that  his  mind  was  about  as  good  as  gone."  ^ 

Woolhiser  met  liini  in  the  street  and  gives  particulars  of  the 
interview.     Being  asked  "  What  was  your  impression  as  to  his 
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meatal  condition,  from  what  yoii  saw  and  what  he  said,"  the 
question  was  objected  to,  and  was  then  put  in  this  form: 
"  What  was  your  impression  as  to  his  mental  condition.  IIow 
would  you  characterize  it  ? "  The  court :  "  You  may  give  his 
appearance  as  well  as  you  can."  The  witness  replied,  "  My  idea 
was  tliat  he  had  failed  very  much  in  his  mind,"  and  being  again 
asked,  ^^  How  did  his  actions  and  conversations  appear  to  yon," 
answered,  "  He  appeared  to  be  what  we  might  call  at  the  time 
imbecile,  not  in  good  healthy  mind,  what  yon  would  say,  an 
imbecile."  Frank  H.  Burroughs,  plaintifiPs  son-in-law,  being 
called  by  the  plaintiff,  said  he  first  saw  the  intestate  in  the 
snmmer  of  1874,  at  the  defendant's  house ;  was  there  present 
at  an  interview  between  his  (witness')  wife  and  the  intestate. 
She  said,  "  How  do  you  do,  grandfather."  He  did  not  know 
her  until  she  told  him  who  she  was,  ^nd  tlion  he  knew  her. 
He  did  not  have  any  thing  particular  to  say,  or  manifest  any 
pleasure  at  seeing  her.  He  did  not  inquire  about  her  father. 
The  defendant  came  in  and  brought  some  wine,  and  gave  some 
to  all  except  the  intestate.  The  witness  says:  '^  I  think  he,  at 
the  time,  looked  as  if  he  wanted  some  wine.  Looked  as  a 
cliild  would.  None  was  offered  to  him,  and  he  did  not  have 
any."  .  Witness  proceeds:  "I  sa\Y  him  in  July,  1875.  I  was 
riding  in  a  wagon  with  Thomas  B.  Ilolcomb.  Met  intestate 
in  the  road,  walking  by  the  side  of  the  road  with  a  cane. 
When  we  got  to  him  we  stopped,  and  Thomas  got  out  and 
went  to  him  and  said,  '  How  do  you  do,  father  ? '  shook  hands 
with  him  and  asked  him  if  he  didn't  know  him.  His  reply 
was,  he  didn't  know  him.  My  father-in-law  said,  'I  am 
Thomas.'  The  intestate  made  no  manifestation  of  gratifica- 
tion, or  pleasure,  or  any  inquiries  of  our  family." 

A^ked  by  plaintiff's  cx>unsel : 

"  Q.  How  would  you  characterize  his  condition  from  what 
you  saw  of  his  acts  what  you  heard  ? " 

This  was  objected  to  by  defendant's  counsel  as  "  incompetent 
and  immaterial  —  witness  not  an  expert." 

The  objection  was  overruled,  and  defendant  excepted. 

Witness  answered:  "His  appearance  and  manner  and  what 
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he  said,  taking  it  altogether,  I  considered  him  imbecile  and 
his  mind  gone.     Indicating  imbecility  of  mind." 

Counsel  for  the  defendant  here  moved  to  strike  out  the  evi- 
dence that  witness  regarded  the  intestate  as  an  imbecile,  on  the 
ground  that  it  is  an  opinion  of  the  witness,  and  that  it  is  for 
the  jury  to  draw  their  conclusion  from  the  evidence  or  faets 
detailed  by  the  witness. 

Abel  G.  Holcomb,  son  of  deceased,  testifying  to  an  inter- 
view with  him  during  the  last  two  or  three  years  of  his  life^ 
said :  ^^  From  his  acts  I  considered  his  mind  was  gone." 

Defendant  moved  to  strike  that  out.  Motion  denied  and 
exception  taken. 

These  are  but  instances  illustrating  the  practice  which  ap- 
pears to  have  been  followed  upon  the  trial.  It  cannot  be 
doubted  that  the  evidence  was  of  a  character  to  greatly  preju- 
dice the  defendant.  If  the  jury  believed  the  witnesses  and 
trusted  to  their  opinions,  it  is  difficult  to  see  how  they  could 
have  rendered  any  verdict  other  tlan  the  one  which  they  did 
render.  The  assignor  was  presented  to  them  by  evidence  pro- 
nounced competent,  as  one  who  had  wholly  lost^his  memory 
and  understanding  —  as  an  imbecile,  and  the  answer  of  the 
jury  to  the  question  whether  his  mind  had  become  so  impaired 
that  he  was  mentally  incompetent  to  comprehend  and  make 
the  transfer  of  the  bond  and  mortgage,  was  but  an  echo  of  the 
opinions  which  had  been  expressed  in  evidence.  Such  a  per- 
son would  necessarily  be  liable  to  be  controlled,  and  a  conclu- 
sion would  easily  follow  that  the  act  of  assignment  upon  the 
validity  of  which  the  jury  were  to  pass,  was  caused  by  undue 
influence. 

There  was  also  error  in  disregarding  the  prohibition  of 
the  statute  (Code,  §  829)  as  to  evidence  of  personal  transac- 
tions and  communications  between  certain  persons  and  the 
deceased.  (1.)  They  were  interested  in  the  event  of  the  ac- 
tion, because  a  recovery  would  create  or  increase  a  fund,  in 
the  distribution  of  which  they  would  share.  The  defendant 
derived  his  title  by  assignment  from  the  deceased  person,  and 
that  title  is  the  particular  claim  sought  to  be  affected  by  their 
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testimony.  It  should  be  borne  in  mind  that  its  validity  de- 
pends upon  the  mental  condition  of  the  assignor  when  it  was 
executed.  The  words  of  exclusion  are  as  comprehensive  as 
langnage  can  express :  Transactions  and  communications  em- 
brace every  variety  of  affairs  which  can  form  the  subject  of 
negotiation,  interviews,  or  actions  between  two  persons,  and 
include  every  method  .by  which  one  person  can  derive  impres- 
sions or  information  from  the  conduct,  condition,  or  language 
of  another.  The  statute  is  a  beneficial  one  and  ought  not  to 
be  limited  or  narrowed  by  construction.  Although  it  must 
appear  that  the  interview  or  transaction  sought  to  be  excluded 
was  a  personal  one,  it  need  not  have  been  private  or  confined 
to  the  witness  and  deceased.  If  they  participated,  it  does  not 
change  its  character  because  others  were  present.  A  contrary 
rule  would  defeat  the  reasonable  intent  of  the  statute  that  a 
surviving  party  should  be  excluded  as  one  interested  from 
maintaining  by  his  testimony  an  issue  which  in  any  de- 
gree involved  a  communication  or  transaction  between  him- 
self and  a  deceased  person.  On  the  other  hand  such  a  party 
may  testify  to  an  independent  fact,  as  was  held  in  Pintiey  v. 
Orth  (82  N.  Y.  619)  where  a  survivor  was  tliought  competent 
to  contradict  a  statement  made  by  a  third  party  as  to  his  pres- 
ence at  an  alleged  interview  between  himself  and  the  de- 
ceased. So  also  a  distinction  is  taken  between  a  communica- 
tion exclusively  between  others,  which  the  witness  overheard, 
and  one  in  which  he  himself  took  part,  either  actually,  or  by 
acquiescence.  {Simmons  v.  Sisson,  26  N.  Y .  264 ;  Zobdell  v. 
LobdeU,  36  id.  827;  Gary  v.  Vfhite^  59  id.  336;  Pinney\. 
Orihj  9^wpra;  Bragv^  v.  Lard^  2  Abb.  N.  C.  1.)  In  the 
case  of  Cary  v.  White  the  court  regard  it  as  settled  that  the 
provisions  of  the  Code  (§  399)  there  under  consideration,  and 
which  were  not  unlike  those  now  in  force  (§  829),  do  not  pre- 
clude a  party  from  testifying  to  the  statement  of  a  person 
deceased,  made  to  a  third  person  in  the  hearing  of  a  witness. 
Such  a  case  was  said  not  to  fall  within  the  letter  of  ttic  statute, 
and  the  fact  that  another  person  is  competent  to  speak  as  to 
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what  occurred,  is  referred  to  as  going  far  to  take  it  out  of  the 
Bubstantial  reason  of  the  statute. 

It  is  obvious  that  a  proper  regard  to  the  rights  of  suitors  in 
the  administration  of  justice  requires  the  conditions  upoii 
which  this  conclusion  depends  to  be  strictly  observed.  The 
policy  of  the  statute  excludes  the  evidence  of  an  interested 
witness  concerning,  1st :  Any  transaction  between  hiuaself  and 
a  deceased  person,  or  in  which  the  witness  in  any  manner  par- 
ticipated; 2d:  All  communications  between  the  person  de- 
ceased and  the  witness,  including  communications  in  the  pres- 
ence or  hearing  of  the  witness,  if  he  in  any  way  was  a  party 
tliereto,  or  communications  to  either  one  of  two  or  more  per- 
sons, if  all  were  interested. 

Each  of  these  species  of  testimony  is  as  much  opposed  to 
the  spirit  and  intent  of  the  statute  as  the  other.  If  the  pro- 
posed witness  has  asked  a  question  of  the  decedent,  and  it  is 
answered,  it  is  a  conversation  ;  if  while  the  decedent  is  con- 
versing with  a  third  person,  thfe  witness  by  word  or  sign  parti- 
cipates in  it,  or  is  referred  to,  his  evidence  of  what  occurred 
cannot  be  received.  Within  this  rule  the  following  evidence 
was  improperly  received :  Abel  G.  Holcomb,  a  son  of  the  de- 
ceased assignor,  was  asked,  "  Do  you  know  any  thing  about  his 
(the  deceased's)  having  a  spasm,  or  fits,  or  any  thing ;  what  do 
you  know  about  it ;  what  did  you  ever  observe? "  The  atten- 
tion of  the  court  had  been  called  to  the  relationship  between 
the  witness  and  the  grantor,  and  the  objection  was  distinctly 
placed  on  section  829.  He  answered :  "  I  remember  once  I 
was  up  thercj  he  had  one  of  those  spells.  I  led  him  out  to  make 
wateri.  I  noticed  when  he  straightened  up,  I  had  to  catch  him 
from  falling  back.  I  had  to  hold  him  and  lead  him  back  into 
the  house."  This  evidence  was  to  show  the  assignor's  en- 
feebled and  dependent  condition,  the  very  point  in  the  case. 
Again :  on  the  day  in  question,  when  the  assignment  was  exe- 
cuted, this  witness  and  his  brother  Norman  were  alone  with 
the  assignor.  They  were  each  allowed  to  give  evidence  as  to 
what  they  saw  of  him  at  that  time  —  his  appearance  and  tliat 
he  did  not  speak  to  either ;  —  by  this  witness  that  he  did  not  open 
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his  mouth  while  Norman  was  there,  and  bj  Norman  substan- 
tially the  same  thing.  Each  testified  to  a  mental  and  bodily 
condition  of  the  assignor,  as  indicated  by  conduct  which  they 
observed  and  by  his  absolute  inattention  to  them  and  their  re- 
marks, entirely  incompatible  with  the  possession  of  under- 
standing, or  the  ability  to  comprehend  the  nature  of  the  act — 
that  of  acknowledging  the  assignment,  which  he  that  day  is 
said  to  have  performed.  Sherwood  Holcomb,  another  son, 
after  objection  under  section  829  of  the  Code,  and  as  if  to  ob- 
viate its  force,  was  asked,  ^^  State  what  you  heard  your  father 
saying  or  doing,  or  what  you  heard  your  father  say  wl^en  it 
was  not  addressed  to  you." 

A.:  I  have  often  heard  him  talking  to  himself  and  carry  on 
conversations  the  same  as  though  he  was  talking  to  somebody, 
and  there  was  nobody  in  the  house,  that  was  in  the  room  he 
occupied.     I  listened  to  hear  what  he  iwas  saying. 

Q.:  What  was  it? 

Objected  to  by  defendant's  counsel,  on  the  ground  that  it  is 
incompetent  and  immaterial;  also  that  it  is  a  personal  com- 
munication by  Homer  Holcomb  to  the  witness  and  is  excluded 
by  section  829  of  the  Code. 

Objection  overruled  and  defendant  excepted." 

In  this  instance  the  witness  prepared  himself  to  hebr  ^hat 
his  father  might  say.  His  testimony  is  not  made  admissible 
because  his  father  did  not  solicit  the  interview,  and  was  even 
ignorant  of  his  presence.  The  words,  when  spoken,  became  a 
communication  which  he  received.  It  was  then  a  communica- 
tion to  him.  He  answered,  ^^1  heard  him  talking  in  his  bed- 
room. He  would  be  talking  to  my  mother,  even  asking  her 
to  come  back."  (She  was  not  then  living.)  "I  heard  him  a 
number  of  times." 

The  mquiry  is  pursued. 

"  Q.:  What  about  his  memory  in  the  spring  of  1869  ?  A.: 
I  thought  he  was  very  forgetful.  Q.:  What  made  you  think 
so?  A.:  He  would  ask  me  questions,  and  may  be  ten  or  fifteen 
or  twenty  questions.  He  would  ask  me  over  again  In  a  little 
while  he  would  ask  me  again  the  same  thing." 
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Thomas  B.  Holcomb,  the  plaintiff,  who  is  also  a  son  of  the 
assignor,  said : 

"  I  recollect  of  meeting  my  father  on  the  road  just  below  Big 
Hollow,  within  two  or  three  years  of  his  death.  I  was  in  a 
wagon  and  he  on  foot,  walking.  I  saw  him  ahead ;  he  was 
tottering  along  feebly.  I  stopped  my  horse  and  spoke  to  him 
and  he  kind  of  stared  at  me." 

Defendant's  counsel  moved  to  strike  out  the  words  "he 
stared  at  me,"  on  the  ground  tliat  it  is  a  personal  communica- 
tion and  excluded  by  section  829  of  the  Code. 

Motion  denied,  and  defendant  excepted. 

"  Q.:  What  was  the  expression  of  his  eyes  and  countenance  ? 

Objected  to  by  defendant's  counsel  on  same  grounds  as  last 
above  stated. 

Objection  overruled  and  the  defendant  excepted. 

A.:  I  don't  think  he  knew  me. 

Q.:  "Would  you  think  that  his  countenance  did  not  indicate 
recognition  ? 

Objected  to  by  defendant's  counsel  on  same  grounds  as  last 
above  stated. 

Objection  overruled  and  the  defendant  excepted. 

A.:  Yes,  sir. 

Q.:  Did  he  speak  to  you  ? 

Objected  to  by  defendant's  counsel  on  same  grounds  as  last 
above  stated. 

Objection  overruled  and  the  defendant  excepted. 

A.:  I  think  not.     I  got  off  the  wagon. 

Q.:  What  did  he  do  after  you  took  hold  of  him? 

A.:  He  did  not  move  away.     I  took  him  in  my  arms. 
•   Defendant's  counsel  objected  to  what  witness  did. 

Court :  He  may  answer  it.     Exception  bjr  defendant. 

A.:  I  took  him  in  ray  arms  and  set  him  in  my  wagon.  I 
went  with  him  up  to  Lyman  Payne's.  In  former  days  fathers 
weight  was  from  one  hundred  and  sixty  to  one  hundred  and 
seventy-five  pounds. 

Q.:  What  was  his  weight  then  ? 
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Objected  to  by  defendant's  connsel  on  same  grounds  as  last 
above  stated. 

Objection  overruled  and  defendant  excepted. 

A.:  I  should  think  not  over  seventy-live  pounds  —  the  light- 
est man  I  ever  Kf ted. 

Q.:  Judging  from  what  you  heard  him  say  then  and  after- 
ward at  Payne's,  liow  would  you  characterize  his  appearance  t 

Objected  to  by  defendant's  counsel  on  the  same  grounds  last' 
above  stated. 

Objection  overruled,  and  defendant  excepted. 

A.:  He  appeared  almost  exhausted,  mentally  and  physically 
—  imbecile."  . 

If  one  of  this  evidence  can  be  justified.  There  was  more  of 
the  same  character.  In  some  instances  we  see  a  plain  and  un- 
mistakable personal  communication  and  a  personal  transaction, 
and  in  all,  such  participation  as  brings  the  witness  within  the 
reason  and  policy  of  the  prohibition  imposed  by  statute. 

It  is  contended  by  the  learned  connsel  for  the  respondent 
that  tlie  errors  should  be  disregarded  as  not  affecting  the  result. 
But  this  we  cannot  say.  On  the  other  hand  it  seems  that  in- 
justice may  have  resulted  from  the  evidence  adverted  to,  and 
in  such  a  case,  whether  the  action  is  for  equitable  or  legal  relief, 
•the  appeal  of  the  aggrieved  party  should  prevail. 

The  judgment  appealed  from  should,  therefore,  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

AU  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Probate  of  the  last  Will  and  Testament 
of  Samuel  Cottrell,  deceased. 

On  appeal  to  this  ooart  from  a  judgment  of  General  Term  affirming  a  sur- 
rogate's decree,  the  evidence  may  be  looked  into  only  for  the  purpose  of 
Reeing  whether  there  is  competent  evidence  to  support  the  conclusions 
of  fact  found  by  the  surrogate ;  if  such  evidence  is  found,  the  court  is 
concluded  by  the  findings. 
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A  regalar  attestation  clause,  shown  to  have  been  signed  bj  the  witnesses 
and  corroborated  either  by  the  circumstances  surrounding  the  execution 
of  the  instrument,  the  testimony  of  other  witnesses  to  the  fact  of  due 
execution,  or  other  competent  evidence,  is  sufficient  to  establish  the  exe- 
cution of  a  will  signed  by  the  testator,  even  against  the  positire  testi- 
mony to  the  contrary  of  the  subscribing  witnesses.  (Code  of  Civil  Pro- 
cedure,  §  2630.) 

In  proceedings  for  the  probate  of  a  will  the  two  persons  purporting  to 
have  signed  as  sul>scriblng  witnesses  testified,  in  substance,  that  none  of 
the  formalities  required  by  the  statute  in  its  execution  were  complied 
with  in  their  presence,  and  denied  that  either  of  them  was  present  at  its 
execution  or  signed  the  attestation  clause.  Said  clause  was  in  dne 
form,  and  it  was  proved  that  it,  as  well  as  the  body  of  the  will,  was 
wholly  in  the  handwriting  of  the  testator ;  that  the  signature  to  the  will 
was  his ;  that  th^  testator  boarded  with  the  alleged  subscribing  wit- 
nesses,  who  were  husband  and  wife ;  that  he  had  previously  executed  in 
due  form  another  will,  to  which  the  husband  was  a  subscribing  witness ; 
that  the  will  in  question  was  found  among  the  papers  of  the  testator 
after  his  decease  ;  that  during  his  last  sickness  he  declared  that  his  will, 
which  he  described  as  executed  with  said  persons  as  witnesses,  was 
either  among  his  papers  or  in  the  hands  of  his  executor.  Specimens  of 
the  handwriting  of  each  of  the  subscribing  witnesses  were  then  put  in 
evidence,  and  from  a  comparison  thereof  with  the  signatures  to  the  at- 
testation clause  experts  testified  that  such  signatures  were  in  the  hand, 
writing  of  said  subscribing  witnesses  respectively.  The  surrogate 
found  that  the  said  witnesses  signed  the  attestation  clause,  and  that  the 
will  was  properly  executed.  Held,  that  the  evidence  was  sufficient  to 
justify  the  findings,  and  the  same  were  not  reviewable  here  ;  that  no 
greater  weight  could  be  given  to  that  part  of  the  testimony  of  the  sub- 
scribing witnesses,  denying  that  the  requisite  formalities  were  performed, 
than  to  that  denying  that  they  were  present  and  signed,  and  if  they 
were  mistaken  as  to  the  latter,  it  was  a  reasonable  conclusion  that  they 
were  mistaken  as  to  the  former. 

Chaffee  .v.  B.  M.  Can,  (10  Paige,  85),  Eutherford  v.  Eutherfard  (1  Denio, 
33),  Lewis  v.  L&wu  (11  N.  Y.  220),  WooUey  v.  WaoUey  {ante,  p.  231),  dis- 
tinguished. 

(Argued  March  4,  1884  ;  decided  March  21,  1884.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Su- 
preme Court,  in  the  thu-d  judicial  department,  entered  upon 
an  order  made  December  4,  1883,  which  affirmed  a  decree  of 
the  surrogate  of  the  county  of  Rensselaer,  admitting  to  pro- 
bate the  will  of  Samuel  Cottrell,  deceased. 

Tlie  material  facts  are  stated  in  the  opinion. 
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James  Larmng  for  appellants.  The  statute  requires  that  a 
will  to  be  properly  executed  must  be  signed  by  the  testator  at 
the  end ;  such  signature  must  be  made  or  acknowledged  in  the 
presence  of  two  witnesses ;  the  testator  must  declare  in  the 
presence  of-  the  witnesses  that  the  instrument  is  his  will,  and 
it  must  have  an  attestation  clause,  which  must  be  signed  by 
the  witnesses  at  the  request  of  the  testator.  (2  R.  S.  63,  §40.) 
A  failure  to  comply  with  either  one  of  these  requisites  is  fatal 
to  the  validity  of  the  will.  Each  of  them  must  be  established 
by  proof;  and  the  proponents  have  the  affirmative,  and  must 
establish  the  due  execution  of  the  instrument.  {Chaffee  v. 
Baptist  Miss.  Con.^  10  Paige,  86  ;  Matter  of  KeWwrrHs  Willy 
52  N.  Y.  517 ;  Zeiois  v.  Lewis^  11  id.  220 ;  Memsen  v.  Brinch- 
erhoffy  26  Wend.  332.)  It  is  a  fatal  objection  if  one  of  the 
witnesses  neither  saw  the  testator  subscribe  nor  heard  him 
acknowledge  his  signature.  (Redfield's  Law  and  Practice  in 
Surrogates'  Courts,  160 ;  Rutherford  v.  Rutherfordy  1  Denio, 
33.)  Or  if  the  declarations  were  not  made  in  the  presence  and 
to  the  knowledge  of  both  witnesses.  {Seyinowr  v.  Van  Wycky 
6  N.  Y.  120 ;  GiU>^  v.  Enox,  52  id.  125.)  Or  if  either  of 
the  witnesses  did  not  sign  his  name  with  the  intention  of  be- 
coming an  attesting  witness  to  an  instrument  which  he  knew 
to  be  a  will.  {Ec  parts  Le  Roy^  3  Bradf.  227 ;  Bagley  v. 
Bldckniam^y  2  Lans.  41.)  If  a  subscribing  witness  has  forgot- 
ten the  occurrence,  or  testifies  against  the  execution  of  the  will, 
the  will  may,  tievertheless,  be  established  upon  proof  of  the 
handwriting  of  the  testator,  and  also  of  such  other  circum- 
stances as  would  be  sufficient  to  prove  the  will  upon  the  trial 
of  an  action.  (Throop's  CodQ,  §  2620,  note.)  When  one  of 
the  witnesses  fails  to  recollect,  or  denies,  that  one  or  more  of 
the  formalities  of  the  statute  had  been  observed,  due  compli- 
ance may  be  shown  by  the  testimony  of  the  other  subscribing 
witness.  {Jaundey  v.  Thome^  2  Barb.  Ch.  40;  Kinne  v. 
Kinne,  2  T.  &  C.  391.)  When  both  of  the  subscribing  wit- 
nesses deny  the  executii^n  of  tlie  will  with  due  formalities,  it 
may  be  proven  by  other  witnesses  who  were  present.  (Rugg 
V.  Rugg,  21  Hun,  383;  83  N.  Y.  592;  Re^e  v.  Groshy,  3 
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Bedf.  74.)  Various  circumstances  may  appear  justifying  the 
probate  of  a  will  when  one  or  both  the  subscribing  witnesses 
fail  to  recollect  or  deny  that  some  or  all  the  formalities  were 
observed.  {Peebles  v.  Gase^  2  Bradf .  226.)  If  the  signatures 
of  the  testator  and  subscribing  witnesses  are  admittedly  genu- 
ine, and  the  witnesses,  from  lapse  of  time,  have  lost  all  recol- 
lection of  the  occurrence,  if  the  attestation  clause  is  full,  and 
no  contradictory  facts  or  circumstances  are  proven,  the  attesta- 
tion clause  may  furnish  the  requisite  proof.  {Matter  of  Pe- 
poonU  WiU,  91  K  Y.  255;  Rugg  v.  Rugg,  21  Hun,  383;  83 
N.  Y.  592 ;  Laiorence  v.  Norton^  45  Barb.  448 ;  Brown  v. 
Clark,  77  N.  Y.  369;  Peck  v.  Gary,  27  id.  9.)  Due  execu- 
tion cannot  be  inferred  or  presumed  from  the  fact  that  the 
attestation  clause  states  that  all  the  forms  prescribed  by  the 
statute  were  complied  with  when  there  is  evidence  to  the  con- 
trary. {LewU  V.  Lewisy  11  N.  Y.  220 ;  Chaffee  v.  Bapt.  Miss. 
Con.,  10  Paige,  85 ;  Orser  v.  Orser,  24  N.  Y.  61;  Burke  v. 
Nolan,  1  Denio,  436.) 

Robert  H.  McGlellam,  for  respondents.  The  will  being  a 
holograph  will,  the  testator  knowing  what  formalities  were 
necessary  with  the  full  attestation  clause,  the  presumption  is 
that  all  the  formalities  were  observed.  {In  re  Kell/um,  52  N. 
Y.  517 ;  Trustees  of  Atibum  Seminary  v.  CaUiovm, ;  Jauncey 
V.  Thome,  2  Barb.  Ch.  40-53  ;  Chaffee  v.  Baptist  Miss.  Con., 
10  Paige,  86-91 ;  Peebles  v.  Case,  2  Bradf.  226 ;  WiU  (^ 
Pepoon,  91  N.  Y.  255.)  It  was  not  error  to  admit  the 
declarations  of  the  testator  as  to  the  factum  of  this  will. 
{Beadles  v.  Alexander,  9  J.  Baxter  [Tenn.],  604;  2  Am.  Prob. 
173  ;  Peebles  v.  Case,  2  Bradf.  226 ;  Betts  v.  Jackson,  6  Wend. 
173,  175.)  The  requisite  qualification  for  devising  real  estate 
is  not  citizenship  but  residence.     (Laws  of  1845,  chap.  115,  §  6.) 

RuGSR,  Ch.  J.  In  reviewing  questions  arising  on  appeals 
from  Surrogates'  Courts  in  cases  commenced  therein  previous 
to  September  1,  1880,  when  the  last  seven  chapters  of  the 
Code  of  Civil  Procedure  went  into  effect,  we  are  precluded 
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bj  section  1337  of  that  Code  from  re-examining  the  con- 
clusions of  fact  reached  by  the  court  below,  except  in  cases 
where  the  Supreme  Court  has  reversed  their  judgments  upon 
such  questions,  and  so  certify  in  their  order  of  reversal.  (See 
§  1838.) 

Previous  to  the  adoption  of  that  section  appeals  from  the 
decrees  of  surrogates,  brought  up  for  review  by  the  appellate 
tribunals,  all  of  the  questions,  whether  of  fact  or  law,  which 
were  determined  in  the  court  of  original  jurisdiction. 

Such  appeals  are  now  to  be  determined  in  this  court  solely 
upon  the  questions  of  law  presented,  except  in  the  special  case 
referred  to.  (In  the  MaUer  ofRoas^  87  N.  Y.  614 ;  Dcuoia  v. 
Clark,  id.  623.) 

In  these  as  in  other  appeals  to  diis  court,  however,  we  look 
into  the  evidence  given  on  the  trial  only  for  the  purpose 
of  seeing  whether  there  is  competent  evidence  to  support  the 
conclusions  of  fact  found  by  the  trial  court,  and  if  we  find  such 
evidence,  we  are  concluded  by  its  findings. 

The  Code  of  Civil  Procedure  has  also  put,  in  the  form  of  a 
statutory  enactment,  a  rule  in  relation  to  the  proof  necessary 
to  show  the  valid  execution  of  a  will  which  had  indeed  before 
then  been  well  settled,  but  had  previously  existed  by  force  of 
adjudication  alone,  viz. :  That  the  due  execution  of  a  will 
might  be  established  by  competent  evidence,  even  against  the 
positive  testimony  of  the  subscribing  witnesses  thereto. 

So  much  of  section  2620  as  is  material  to  the  point  under 
discussion  reads  as  follows :  '^  If  such  a  subscribing  witness  has 
forgotten  the  occurrence,  or  testifies  against  the  execution  of 
the  will,  the  will  may,  nevertheless,  be  established  upon  proof 
of  the  handwriting  of  the  testator  and  of  the  subscVibing  wit- 
nesses, and  also  of  such  other  circumstances  as  would  be 
sufficient  to  prove  the  will  upon  the  trial  of  an  action." 

Although  the  occasions  in  which  all  of  the  subscribing 
witnesses  testified  positively  against  the  due  execution  of  a 
will  have  been  infrequent  of  late  years,  a  number  of  such  in- 
stances are  reported  among  the  earlier  English  cases  which  have 
been  cited  with  approval  in  recent  cases  in  our  courts.    Those 
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^saeA  HB  rtiLioeti  snd  oommented  upon  in  the  case  of  Tarrant 
T.  Wtr^  1^  J'^ig^  Denio,  reported  as  a  note  to  the  case 
»f  Z'-ttwew  )f  Auburn  8emina/ry  v.  Calhoun  (25  N.  T.  425). 
JJrcr  iTsvifiwin^  the  English  authorities,  and  referring  to  the 
•s^iienL'ft  }f  sabtaaibing  witnesses,  he  says :  "  My  purpose  is  to 
aiM^  'hsL  whether  their  denial  of  what  they  had  attested  pro- 
eeeos  imnt  pCTversity  or  want  of  recollection,  the  testament 
amy  in  efrher  case  be  supported."     It  was  said  by  Judge 

*  -t  tniD  i:i  Trustees  of  Auburn  Seminary  v.  Calhoun  {supra) : 
-*  It  is  :»:o  late  to  claim  that  the  facts  making  due  execution  must 
mZ  /r  ^my  of  thetn  be  established  by  the  concurring  testimony 

•  »c  tlie  two  subscribing  witnesses.  Both  of  those  witnesses 
uio&c  be  examined,  but  the  will  may  be  established  even  in  di- 
rect opposition  to  the  testimony  of  both  of  them."  The  prin- 
ciple h«re  stated  was  approved  in  Rugg  v.  Bv^g  (83  N.  Y. 
3lJ4>.  In  the  case  of  Lewis  v.  Lewis  (11  id.  224)  it  was 
^aKi  by  Judge  Allien  :  "  The  onus  of  showing  a  compliance 
with  the  statute  devolves  upon  the  party  seeking  to  establish 
the  will,  but  the  formal  execution  and  publication  may  be 
shown  by  persons  other  than  the  subscribing  witnesses,  or  in- 
fifrred  from  circumstances  as  well  as  established  by  the  direct 
and  positive  evidence  of  the  attesting  witnesses.  It  cannot, 
however,  be  presumed  in  opposition  to  positive  testimony, 
merely  upon  the  ground  that  the  attestation  clause  is  in  due 
R^n  and  states  that  all  things  were  done  which  are  required 
lv>  be  done  to  make  the  instrument  valid  as  a  will."  In 
JiMWHCty  V.  Thome  (2  Barb.  Ch.  59)  Chancellor  Walwobth 
$tHt^x»  the  rule  to  be:  "A  will  may,  therefore,  be  sustained 
own  in  opposition  to  the  positive  testimony  of  one  or  more  of 
tho  t^uUsH-Tibing  witnesses,  who  either  mistakenly  or  corruptly 
^NVt>ar  that  the  formalities  required  by  the  statute  were  not 
ovunpUtnl  with,  if  from  other  testimony  in  the  case  the  court 
v^r  jury  J«  satistied  that  the  contrary  was  the  fact."  To  similar 
t>tYtvt  i»  Chitfee  V.  Baptist  Missionary  Convention  (10  Paige, 
^W  In  (h\^r  v.  (?r«er  (24  N.  Y.  52),  Judge  Sblden  says: 
^'  A  will  d\ily  attested  upon  its  face,  the  signatures  to  which 
HIV  rtll  tfi>nniuo,  may  bo  admitted  to  probate,  although  none  of 
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the  subscribing  witnesses  are  able  to  swear  from  recollection 
that  the  formalities  required  by  the  statute  were  complied 
with  ;  and  even  although  some  of  them  should  swear  positively 
that  they  were  not,  if  the  other  evidence  warrants  the  in- 
ference that  they  were." 

The  precise  force  which  should  be  accorded  to  a  full  attesta- 
tion clause  regularly  authenticated  is  not  very  clearly  defined 
in  the  cases,  but  they  all  agree  in  the  conclusion  that  it 
is  entitled  to  great  weight  in  the  determination  of  the  question 
of  fact  involved.  (Blake  v.  Knight^  3  Curteis,  547;  OrsevY. 
Oraer,  24  N.  Y.  55.) 

A  regular  attestation  clause,  shown  to  have  been  signed  by 
the  witnesses  and  corroborated  either  by  the  circumstances 
surrounding  the  execution  of  the  instrument,  the  testimony  of 
other  witnesses  to  the  fact  of  due  execution  or  other  competent 
evidence  has  been  held  in  many  other  cases,  as  well  as  those 
already  cited,  to  be  sufficient  to  establish  a  will  signed  by  the 
testator,  even  against  the  positive  evidence  of  the  attesting 
witnesses  to  the  contrary.  • 

We  have  been  cited  by  the  appellant's  coansel  to  a  number 
of  cases  in  which  the  courts  have  refused  probate  to  wills 
where  it  did  not  affirmatively  appear  that  the  necessary  condi- 
tions liad  been  performed,  or  upon  the  evidence  of  one  or  more 
of  the  attesting  witnesses  to  the  effect  that  some  or  all  of  the 
requirements  of  the  statute  had  not  been  complied  with  in  its 
execution.  {Chafee  v.  Baptist  Miss.  Con.^  10  Paige,  85; 
Butherford  v.  Butherfordy  1  Den.  33 ;  Lewis  v.  Lewisy  1 1  id. 
220.)  To  these  cases  may  be  added  the  case  of  WooUey  v. 
WooUey  recently  decided  in  this  court.*  Such  cases  are  quite 
frequent  in  the  reports,  and  some  of  them  arising  under  the 
former  practice  by  which  the  facts  were  reviewed,  are  even 
cases  where  the  appellate  courts  have  differed  in  their  view  of 
the  weight  of  evidence  with  the  trial  court  and  have  arrived 
at  contrary  conclusions ;  but  these  decisions  do  not  conflict 
with  the  principles  laid  down  in  the  cases  above  cited.  They 
differ  only  in  the  facts  to  which  the  rules  of  law  are  applicable. 

*  Anlt^  p.  23t 
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The  determination  of  the  question  of  fact  involved  in  the 
inquiry  as  to  whether  a  will  has  been  properly  executed  or  not 
is  governed  by  the  same  rules  which  control  in  tlie  trial  of 
other  questions  of  fact.  The  proponent  has  the  affirmative  of 
the  issue,  and  if  he  fails  to  convince  the  trial  court  by  satis- 
factory evidence  tliateach  and  every  condition  required  to  make 
a  good  execution  of  a  will  has  been  complied  with,  he  will 
necessarily  fail  in  establishing  such  will. 

It  would  undoubtedly  have  been  competent  for  the  trial 
court  in  this  case  to  have  denied  probate  to  the  will  in  question 
upon  the  evidence  before  it,  and  in  that  event  we  should  have 
been  bound  by  its  decision.  This,  however,  it  has  not  done, 
but  on  the  contrary  has  found  that  the  will  was  duly  executed. 

Upon  referring  to  the  evidence  in  the  case,  we  certainly  find 
quite  an  unusual  and  extraordinary  condition.  The  two  per- 
sons purporting  to  have  signed  this  will  as  subscribing  witnesses, 
not  only  each  testify  that  none  of  the  formalities  required  by 
the  statute  were  complied  with  in  its  execution  in  their  presence, 
but  also  positively  deny  that  either  of  them  was  present  at  its 
execution  or  signed  the  attestation  clause.  No  greater  weight 
can  be  given  to  that  part  of  the  evidence  of  these  witnesses 
wherein  they  deny  that  the  several  formalities  required  by  the 
statute  were  unperformed  in  the  execution  of  this  will,  than  to 
their  more  important  testimony  that  they  were  not  present  on 
the  occasion  and  did  not  sign  the  attestation  clause.  It  follows 
of  course  Uiat  if  they  do  not  recollect  or  perversely  refuse  to 
testify  to  the  interview  itself,  that  they  would  also  deny  the 
seveial  incidents  which  accompanied  such  an  interview. 

If,  therefore,  it  was  established  by  competent  evidence  that 
these  witnesses  were  mistaken  as  to  the  fact  of  acting  as  wit- 
nesses to  the  execution  of  this  will,  it  would  almost  necessarily 
follow  that  they  were  also  mistaken  in  their  testimony  as  to 
the  several  particulars  occurring  at  the  time  of  such  signing. 
"  If  so  important  a  fact  as  the  signature  of  their  names  as  wit- 
nesses has  escaped  recollection,  the  accompanying  incidents 
must  liave  shared  the  same  fate."  "  The  denial  of  the  principal 
event  necessarily  involves  all  the  details  in  the  same  result." 


1884.]  Mattbb  OF  Will  OF  OoTTKBLX.  337 

Opinion  of  the  CJourt,  per  Ruger,  Ch.  J. 

{Peebles  v.  Case,  2  Bradf.  236.)  Upon  looking  into  the  evi- 
dence we  find  that  it  was  in  proof  that  the  testator  boarded 
and  lodged  with  the  alleged  subscribing  witnesses  (who  were 
husband  and  wife)  not  only  at  the  time  the  will  purported  to 
have  been  executed,  but  haS  done  so  for  several  years  previous 
thereto.  That  the  husband  had  been  a  subscribing  witness  to 
a  will  previously  executed  by  the  testator,  and  that  the  will  in 
dispute,  apparently  properly  executed,  was  found  among  the 
papers  of  the  deceased  after  his  death.  It  also  appeared  that 
the  will,  as  well  as  the  attestation  clause,  was  wholly  in  the 
handwriting  of  the  testator,  and  also  bore  his  undoubted  signa- 
ture at  the  end  thereof.  The  testator  declared  during  his  last 
sickness  that  the  will  executed  as  he  had  described  it  was  either 
among  his  papers  or  that  he  had  given  it  to  his  executor.  A 
bag  containing  the  testator's  papers,  and  among  which  was  the 
will  in  question,  was  produced  by  the  executor  at  a  meeting  of 
the  testator's  relatives,  including  the  contestants,  held  at  such 
executor's  house  on  the  day  of  the  testator's  death,  and  its  con- 
tents were  then  for  the  first  time  made  known  to  the  parties 
interested  by  one  of  such  relatives,  who  read  it  in  the  presence 
of  the  persons  there  assembled.  Specimens  of  the  handwriting 
of  each  of  the  subscribing  witnesses  were  properly  'put  in  evi- 
dence on  the  trial,  and  from  a  compiarison  of  such  specimens 
with  the  signatures  of  the  witnesses  to  the  attestation  clause, 
experts  testified  that  such  signatures  were  respectively  in  the 
genuine  handwriting  of  such  witnesses.  But  little  is  disclosed 
by  the  case  with  reference  to  the  occupation,  condition  or  char- 
acter of  the  testator ;  but  it  does  appear  that  he  was  a  bachelor 
about  fifty  years  of  age  and  possessed  of  property  of  the  value 
pf  about  $12,000 ;  that  he  had  been  for  some  time  afflicted  with 
a  disease  from  which  his  death  within  a  short  period  might 
reasonably  have  been  anticipated.  The  will  in  question  was 
the  second  made  by  him  within  a  period  of  about  five  years, 
aqd  the  subject  of  a  testamentary  disposition  of  his  property 
had  obviously  for  some  years  been  within  his  earnest  contem- 
plation. 

The  prior  wiU,  duly  canceled,  was  put  in  evidence  on  the 
SicKELS  —  Vol.  L.  43 
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trial,  and  although  its  contents  do  not  appear  in  the  record,  it 
was  proved  to  have  been  executed  in  accordance  with  the  forms 
prescribed  by  the  statute. 

The  surrogate  has  found  as  a  fact  upon  conflicting  yet  com- 
petent evidence,  that  the  subscribing  witnesses  to  the  will  in 
question  in  fact  signed  the  attestation  clause. 

We  thus  have  an  holographic  will,  not  only  properly  signed 
and  executed  by  the  testator,  but  also  signed  by  the  witnesses, 
and  appearing  upon  its  face  to  be  entirely  regular,  and  pur- 
porting to  have  been  executed  with  all  of  the  formalities  and 
in  the  manner  required  by  the  law  to  make  a  good  and  valid 
will.  i 

The  witnesses  to  the  will  have,  by  signing  the  attestation 
clause,  certified  to  facts  taking  place  upon  its  execution,  directly 
conflicting  with  the  evidence  given  by  them  upon  the  trial. 
To  believe  this  evidence  requires  us  to  suppose  that  the  testator 
deliberately  forged  the  names  of  witnesses  to  his  will  at  a  time 
and  under  circumstances  when  it  was  just  as  convenient  for 
him  to  have  obtained  their  genuine  signatures  thereto.  Upon 
this  evidence  the  surrogate  has  refused  to  give  credit  to  their 
testimony,  and  must,  we  think,  necessarily  have  found,  for 
reasons  appearing  sufficient  to  him,  that  none  of  the  evidence 
given  by  them  was  entitled  to  belief.  While  no  motive  or 
reason  appears  upon  the  face  of  the  evidence  incorporated  in 
the  record  before  us,  for  imputing  corruption  of  perjury  to 
the  subscribing  witnesses  in  giving  such  evidence,  yet  to  be- 
lieve what  they  testify  to  on  the  subject  involves  consequences 
so  unnatural  and  improbable  that  we  are  constrained  to  hold 
that  the  surrogate  was  justified  in  discrediting  their  testimony. 

The  affirmative  evidence  tending  to  show  an  omission  on  the 
part  of  the  testator  and  witnesses  to  comply  with  the  require- 
ments of  the  law,  in  the  execution  of  the  will,  having  been 
thus  discredited  by  the  court  below,  it  only  remains  to  deter- 
mine whether  there  was,  within  the  rule,  sufficient  evidence  of 
the  facts  to  authorize  the  surrogate  to  find  the  due  execution 
of  the  will. 

It  would  seem  from  the  language  of  the  Code  that  proof  of 
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the  handwriting  of  the  testator,  and  of  the  subscribing  wit- 
nesses, to  a  proper  attestation  clause,  was  regarded  as  the 
most  important  and  conclusive  fact  on  the  trial  of  an  issue 
as  to  a  proper  execution  of  a  will.  Such  evidence,  in  connec- 
tion with  other  circumstances  tending  to  prove  its  due  execu- 
tion, would  seem,  within  all  the  authorities,  to  justify  a  decree 
admitting  it  to  probate,  even  against  the  positive  evidence 
of  the  subscribing  witnesses.  It  was  always  considered  to 
afford  a  strong  presumption  of  compliance  with  the  require- 
ments of  the  statute,  in  relation  to  the  execution  of  wills,  that 
they  had  been  conducted  under  the  supervision  of  experienced 
persons,  familiar  not  only  with  the  forms  required  by  the  law, 
but  also  with  the  importance  of  a  strict  adherence  thereto. 
{Chambers  v.  Queen* 8  Proctor^  2  (>urteis,  415  ;  In  re  Kellum^ 
52  N".  Y.  519  ;  G(y\3e  v.  Gawen^  3  Curteis,  151 ;  Peck  v.  Ca/ry^ 
27  N.  T.  9.) 

We  think  tl^t  that  presumption  also  arises  in  this  case.  The 
testator  had  not  only  once  correctly  gone  through  the  cere- 
mony of  executing  a  will,  but  by  drawing  the  attestation  clause 
in  question  he  had  at  the  time  necessarily  brought  before  his 
mind  each  one  of  the  conditions  imposed  by  the  statute  as  ne- 
cessary to  its  valid  execution.  It  is  quite  unreasonable  to  sup- 
pose that  such  a  person  having  drawn  and  signed  a  will,  and 
having  added  thereto  a  proper  attestation  clause,  should  have 
provided  witnesses  therefor,  and  required  them  to  sign  a  certifi- 
cate to  the  effect  that  each  of  the  required  formalities  had  then 
been  observed,  without  also  providing  for  their  actual  per- 
formance. He  liad  knowledge  of  the  necessity  of  the  act  re- 
quired, to  the  validity  of  the  business  he  was  then  transacting, 
and  to  hold  that  he  omitted  it  would  obhge  us  to  ascribe  to 
him  the  intention  of  performing  a  vain  and  useless  ceremony 
at  the  expense  of  time  and  labor  to  himself  and  the  com- 
mission of  a  motiveless  crime.  The  presumptions  arising 
from  the  certificate  of  the  subscribing  witnesses,  and  the 
supervision  of  an  experienced  person  that  the  requisite 
formalities  were  complied  with,  are  fortified  by  the  acts 
and  conduct  of  the  testator.  Nearly  three  years  elapsed  be- 
tween the  date  of  the  will  and  the  death  of  the  testator,  and 
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he  liad,  therefore,  ample  time  and  opportunity  to  supply  any 
defects  in  its  execution,  if  any  existed,  but  at  the  last  moment, 
when  the  subject  of  a  will  was  brought  to  his  attention,  he 
evidently  supposed  that  he  had  made  a  valid  testamentary  dis- 
position of  his  property. 

It  also  appears  that  it  was  executed  while  the  testator  was 
living  in  the  family  of  the  alleged  witnesses ;  that  one  of 
tlietri  had  formerly  acted  in  a  similar  capacity  for  him,  and 
that  they  were  both,  persons  who  for  convenience,  as  well  as 
from  their  relations  to  the  testator,  would  naturally  have  been 
selected  as  witnesses  to  a  will  drawn  by  himself,  and  whose 
execution  he  personally  supervised. 

We  think  the  various  circumstances  to  which  we  have  re- 
fen-ed,  in  connection  with  the  full  and  regular  attestation 
clause  in  the  handwriting  of  the  testator,  proved  to  have  been 
feigned  by  the  witnesses,  were  suflScient  to  authorize  the  find- 
ing by  the  court  below  establishing  the  wilU 

Of  course  no  controversy  can  arise  in  this  'case  over  any 
question  as  to  the  real  intention  of  the  testator  in  the  disposi- 
tion made  by  this  will  of  his  property,  for  not  only  were  his 
wishes  deliberately  formed,  but  they  are  recorded  in  his  own 
hiuidwriting,  which  implies  care  and  deliberation  on  his  part  in 
framing  its  provisions  and  directions.  It  is  the  duty  of  the 
court  to  carry  into  effect  a  testator's  intentions  when  they  can 
be  discovered,  provided  they  do  not  contravene  any  provision 
of  law. 

It  follows  from  these  views  that  the  judgment  appealed 
from  should  be  affirmed. 

All  concur,  except  Eapallo,  J.,  not  voting. 

Judgment  affirmed. 


109    *7i| 

|i38  as* 

160    MZ\ 


In  the  Matter  of  the  Accounting  of  John  Consalfs,  as 
Executor,  etc. 

"V^'here,  after  the  making  of  a  loan,  a  promissory  note  was  given  bj  the 
borrower  to  the  lender  for  the  som  loaned,  under  an  agreement  that  the 
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former  ebould  pay  more  tban  lawful  interest,  Jieldt  that  while  the  defense 
of  usury  was  good  as  against  the  note,  the  lender  was  entitled,  in  the 
absence  of  evidence  that  the  loan  was  made  originally  upon  an  usurious 
agreement,  to  riscover  the  sum  loaned  with  lawful  interest,  deducting 
therefrom,  payments  of  interest  which  had  been  made  at  the  usurious 
rate  agreed  upon. 

The  statute  of  limitations  was  set  up  as  a  bar  to  a  claim  for  the  original 
loan.  Heldy  that  the  payments  of  interest,  although  made  and  indorsed 
upon  the  usurious  note,  were  to  be  considered  as  made  for  the  money 
originally  loaned,  and  might  be  resorted  to,  to  take  the  case  out  of  the 
statute. 

In  the  account  filed  upon  the  accounting  of  an  executor,  he  charged  him- 
self with  a  note  given  by  him  to  his  testatrix,  but  credited  himself  with 
the  amount  thereof  on  the  ground  that  it  was  void  for  usury.  Objections 
were  filed  to  this  credit.  Evidence  was  given  showing  that  the  note  was 
made  under  an  usurious  agreement,  but  for  money  previously  loaned, 
and  no  proof  was  made  that  the  original  loan  was  usurious.  Held,  that 
the  executor  was  properly  charged  with  the  amount  of  the  original  loan 
and  lawful  interest  thereon,  less  payments  ;  that  it  was  not  necessary  to 
state  the  charge  in  the  objections  filed  to  the  account. 

The  provision  of  the  Revised  Statutes  (2  R.  S.  84,  §  13),  abolishing  the  com- 
mon-law rule  under  which  the  appointment  of  a  debtor  as  executor  by 
his  creditor  discharges  the  debt,  and  making  the  executor  liable  for  "  any 
just  claim  "  the  testator  had  against  him,  **  as  for  so  much  money  in  his 
hands,'*  includes  an  indebtedness  of  a  firm  of  which  the  executor  is  a 
member;  and  the  same  should  be  mcluded  in  the  inventory  and  charged 
to  the  executor. 

(Argued  March  5,  1884  ;  decided  March  21, 1884.) 

Appeal  by  John  Consalus,  executor  of  the  will  of  Amelia 
Hall,  deceased,  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  an  order  made  January  17,  1882,  .which  affinned  a  decree 
of  tlie  surrogate  of  the  county  of  Rensselaer  upon  settlement 
of  the  accounts  of  said  executor. 

The  material  facts  are  stated  in  the  opinion. 

Henry  A.  Merf^itt  for  appellant.  In  appeals  from  the  de- 
cision of  a  surrogate,  the  whole  case  will  be  examined  by  the 
appellate  court  as  well  upon  the  facts  as  upon  the  law.  {Schench 
V.  Jiaynor,  22  N.  Y.  420 ;  Jiohinson  v.  Rayiior,  28  id.  494.) 
The  executor  in  these  proceedings  w^as  at  liberty  to  interpose 
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usury,  or  any  other  defense  which  he  had  to  the  note  or  claim 
in  question.  {Martin  v.  Gage^  9  N.  Y.  398  ;  3  K.  S.  171, 
§  14:  [5tli  ed.] ;  2  Edm.  86,  §  13 ;  Everts  v.  Everts,  62  Barb.  577 ; 
Streal  v.  Fortune,  2  Bradf.  116.)  The  interest  upon  the  note 
in  question  received,  or  taken  and  agreed  to  be  received  or 
taken,  being  greater  than  that  permitted  by  law,  the  same  is 
void.  (1  K.  S.  772,  §  5 ;  1  Edm.  ed.  726,  §  5.)  Where  the 
defense  of  usury  is  int^^rposed  a  plaiutiflE  cannot  recover  upon 
the  original  demand,  even  if  valid,  where  the  same  is  not  set 
forth  and  claimed  to  be  recovered  for  in  the  pleadings.  {Ilausee 
V.  Phinney,  20  Hun,  153.)  Payment  and  receipt  of  usurious 
interest  v&  prima  facie  evidence  of  a  corrupt  agreement.  {N. 
r.  F.  Ins.  Co.  V.  Ely,  2  Cow. '678,  716  ;  Shoop  v.  Clark,  4 
Abb.  Ct.  of  A  pp.  235  ;  Ferrall  v.  Shain,  1  Saund.  292  ;  iZam- 
irwiidv.  Hopping,  13  Wend.  505;  Catlin  v.  Gunter,  11  K. 
Y.  368 ;  Storei^  v.  Coe,  2  Bosw.  661 ;  Smith  v.  Hat/iorn,  88 
N.  Y.  211 ;  Fiedler  v.  Darrin,  60  id.  437.)  If  any  part  of 
the  consideration  of  the  note  was  usurious,  it  tainted  and  in- 
validated the  whole  security.  (Jaxikson  v.  Packard,  6  Wend. 
415  ;  Fulton  Bank  v.  Benedict,  1  Hall,  480.)  The  decree  of 
the  surrogate  is  erroneous  and  should  be  reversed,  and  if  upon 
questions  of  law,  sent  back  to  the  surrogate.  {Sheridan  v. 
Houghton,  84  N.  Y.  643.) 

Esek  Cowen  for  respondent.  The  burden  of  proof  is  on 
the  party  setting  up  usury  to  show  affirmatively  a  corrupt 
agreement,  and  if  the  facts  are  just  as  consistent  with  a  pay- 
ment for  forbearance,  as  upon  a  loan  the  defense  will  not  be 
sustained.  {Booth  v.  Swezy,  8  N.  Y.  276  ;  Law  v.  Merrils, 
6  Wend.  268 ;  Hammond  v.  Smith,  17  Yt.  231.) 

Earl,  J.  The  appellant,  John  Consalus,  was  nominated 
in  the  will  of  Mrs.  Amelia  W.  Hall  as  her  executor,  and  letters 
testamentary  were  issued  to  him  in  July,  1876.  The  respond- 
ent, James  W.  Ward,  was  a  legatee  named  in  the  will,  and  in 
January,  1880,  he  filed  a  petition  with  the  surrogate  for  the 
purpose  of  compelling  the  executor  to  account  and  pay  his 
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legacy.  In  pursuance  of  the  citation  served  upon  the  execu- 
tor, he  appeared  before  the  surrogate  and  filed  his  account,  in 
which  he  charged  himself  with  a  note  of  $8,000,  as  follow^ : 
"Note  of  John  Consalus,  which  is  claimed  to  be  illegal  and 
void,  and  nothing  due  thereon,  $8,000  ;"  and  lie  credited  hnn- 
self  as  follows:  "Note  of  John  Consalus,  claimed  to  be  void 
by  usury,  $8,000."  "Ward  filed  objections  to  the  account, 
among  which  was  one  to  the  credit  of  $8,000.  The  matter 
came  to  a  hearing  before  the  surrogate ;  and  the  counsel  for 
Ward  put  in  evidence  a  note  dated  August  15,  1874,  for 
$8,000,  payable  two  years  after  date,  with  interest  semi-annu- 
ally. On  the  back  of  this  note  were  three  indorsements  of 
$400  each,  for  semi-annual  interest,  dated  respectively,  Feb- 
ruary 15,  1875,  August  17,  1875,  and  February,  1876  ;  and  he 
asked  that  the  note  with  unpaid  interest  be  charged  to  the 
executor  and  credited  to  the  estate  of  the  deceased  in  the 
account.  The  executor  then  produced  David  A.  Consalus, 
his  brother,  as  a  witness,  who  testified  that  he  and  John  Con- 
salus, the  executor,  were  partners  in  business  in  1867,  1868 
and  1869,  and  that  previous  to  February,  1869,  the  firm  had 
about  $6,000  belonging  to  Mrs.  Hall ;  that  about  February  15, 
1869,  that  sum  was  increased  to  $8,000,  and  that  on  that  day 
a  note  was  given  for  $8,000,  payable  to  Mrs.  Hall  one  year 
after  date,  signed  by  John  Consalus,  D.  A.  Consalus  and 
Emmanuel  Consalus,  the  latter  being  the  father  of  the  other 
two  and  surety  for  them ;  that  the  agreement  was  that  the 
firm  would  pay  her  the  same  rate  of  'interest  upon  the  note 
which  they  had  paid  her,  ten  per  cent,  and  that  that  rate  was 
thereafter  paid.  On  the  back  of  that  note  were  indorsements 
of  semi-annual  interest  at  the  rate  of  ten  per  cent,  except  the 
first  indorsement,  which  was  February  15,  1870,  $400  in  full 
for  interest  to  that  date.  The  last  indorsement  was  for  semi- 
annual interest,  $400,  due  August  15,  1874.  It  was  also 
proved  that  the  note  first  put  in  evidence  was  given  in  lieu  of 
the  one  last  put  in  evidence,  and  that  on  the  17th  day  of  Feb- 
ruary, 1868,  a  copy  of  an  interest  account  was  delivered  to 
Mrs.  Hall,  in  which  she  was  credited  with  interest  on  $6,000 
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from  December  21  to  February  15,  1868,  at  the  rate  of  ten 
per  cent,  $95 ;  and  from  February  5  to  February  15,  1868,  on 
$t>,000  at  ten  per  cent,  $5.56.  It  appeared  that  on  the  15th 
day  of  February,  1870,  $3,000  of  the  principal  was  paid  upon 
the  earliest  note;  and  that  on  the  15th  day  of  August,  1871, 
Mrs.  Hall  reloaned  to  Consalus  the  sura  of  $3,000  at  ten  per 
cent,  and  thereafter  the  note  was  permitted  to  stand,  and  again 
represented  $8,000. 

This  was  substantially  all  the  evidence  given  bearing  upon 
the  subject  of  usury.  There  was  undoubtedly  evidence  suffi- 
cient to  authorize  a  finding  that  the  two  notes  were  usurioos, 
and,  therefore,  void.  But  the  loan  of  $6,000  to  the  firm  of 
John  and  D.  A.  Consalus  antedated  both  notes.  It  does  not 
appear  how  long  the  firm  had  had  that  $6,000,  and  there  is  no 
direct  evidence  whatever,  as  to  the  terms  upon  which  the  loan 
of  that  sum  was  made.  There  is  no  proof  that  it  was  made 
upon  any  usurious  agreement,  but  abundant  proof  that  some 
time  after  this  money  was  loaned  to  the  firm,  they  commenced 
paying  Mrs.  Hall  interest  at  the  rate  of  ten  percent.  There  is, 
however,  no  proof,  and  no  necessary  inference,  that  there  was 
any  agreement  for  that  rate  of  interest  when  the  money  was 
first  loaned  to  the  firm.  The  payment  of  that  rate  of  interest 
may  have  been  by  an  arrangement  afterward  made,  and  it  may 
have  been  voluntarily  paid.  Whatever  usurious  agreement 
was  made  subsequently  to  the  original  loan  cannot  aflPect  it. 
but  simply  avoids  the  notes  which  were  subsequently  given. 

The  surrogate  found  that  the  reloan  of  the  $3,000  was  upon 
a  usurious  agreement ;  and  held  that  Consalus  was  not  bound 
to  pay  that ;  but  held  that  he  was  bound  to  pay  the  balance  of 
the  original  loan,  which  was  less  than  the  $6,000,  with  interest 
at  the  rate  of  seven  per  cent  to  the  first  of  January,  1880,  and 
at  six  per  cent  thereafter ;  and  the  payments  in  excess  of  the 
legal  rate  of  interest  were  credited. 

We  cannot  say  that  the  surrogate  erred  in  his  conclusions  of 
fact.  A  defense  of  this  kind  under  the  circumstances  here 
existing  should  have  been  made  out  by  very  clear  and  satis- 
factory evidence.     And  there  certainly  was  no  proof,  con- 
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cliisivo  ill  law,  that  the  original  loan  of  $6,000,  or  even  of  the 
$2,000  additional,  subsequently  made,  were  upon  any  usurious 
consideration  ;  and  hence  it  follows  that  when  the  two  usurious 
notes  were  brushed  away,  the  firm  remained  liable  to  pay  so 
much  of  the  original  loan  as  had  never  been  paid. 

It  is  objected  that  the  surrogate  had  no  right  to  chc^rge  Con- 
salus with  the  original  loan,  because  in  the  objections  filed  to 
his  account,  no  such  claim  was  made.  But  that  was  not  neces- 
sary. There  were  no  pleadings  or  specifications  required. 
He  was  called  upon  to  render  his  account,  and  he  was  bound 
to  account  for  whatever  he  owed  the  testatrix  at  her  death. 

The  further  claim  was  made,  on  behalf  of  the  executor,  that 
the  original  loan  was  barred  by  the  statute  of  limitations. 
The  answer  to  that  is,  that  the  numerous  payments  made 
down  to  the  time  of  the  testatrix's  death,  although  made  and 
indorsed  upon  the  usurious  notes,  were  made  for  the  money 
originally  loaned,  and  they  may  be  regarded  as  payments  of 
interest  upon  that  loan;  and  hence  the  statute  furnishes  no 
bai\ 

It  was  also  claimed  that  the  executor  could  not  be  charged 
with  the  debts  due  from  a  firm  of  which  he  was  a  member ; 
and  that  claim  is  more  plausible,  although,  we  think,  not  well 
founded.  It  was  the  rule  of  the  common  law,  that  if  a  creditor 
appointed  his  debtor  his  executor,  the  appointment  operated 
as  a  release  or  extinguishment  of  the  debt ;  and  the  law  was 
the  same  where  the  creditor  appointed  one  of  several  joint, 
or  even  of  joint  and  several  debtors  his  executor.  In  that 
case  it  operated  as  an  extinguishment  of  the  debt  as  to  all,  and 
released  all.  The  reason  upon  which"  the  rule  was  founded 
seems  to  be  that  a  debt  is  merely  the  right  to  recover  the 
amount  by  way  of  action ;  and  as  an  executor  could  not  main- 
tain an  action  against  himself,  or  against  the  firm  of  which  be 
was  a  member,  his  appointment  by  his  creditor  to  that  oflSce 
suspended  the  action  upon  the  debt,  and  thus  practically  dis- 
charged it.  (Williams  on  Executors,  1180 ;  Bauctis  v.  Stover, 
89  K  Y.  1 ;  Soverhill  v.  Suydam,  59  id.  140.)  This  rule  of 
the  common  law  was  abolished  by  the  Revised  Statutes.  (2  H. 
SicKELS  —  Vol.  L.  44 
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S*  84*,  §  13.)  That  section  provides  that  "the  naming  of  any 
person  executor  in  a  will  shall  not  operate  as  a  dischargb  or 
be(|uest  of  any  just  claim  which  the  testator  had  against  such 
executor,  but  such  claim  shall  be  included  among  the  credits 
and  effects  of  the  deceased,  in  the  inventory;  and  such  execu- 
tor sliall  be  liable  for  the  same,  as  for  so  much  money  in  his 
hands  at  the  time  sUch  debt  or  demand  becomes  due;  and  he 
shall  apply  and  distribute  the  same  in  the  payment  of  debts 
and  legacies,  and  among  the  next  of  kin,  as  part  of  the  per- 
6on:il  estate  of  the  deceased."  As  a  member  of  this  film,  the 
executor  owed  this  debt,  and  the  whole  of  it,  to  the  testatrLx. 
As  ex(Xiutor  he  could  not  sue  the  lirm  of  which  he  was  a  mem- 
ber. There  was  no  way,  therefore,  by  which  he  could  enforce 
payment  from  the  firm  unwilling  to  pay.  Within  the  meaning 
of  tliat  section  this  was,  therefore,  a  just  claim  against  him, 
which  he  ought  to  pay,  and  which  should  be  regarded  as  so 
imicli  money  in  his  hands. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


114  m\ 


ZippoEAH  R.  Clark,   Appellant,  v.   Jambs  Macktn  et  al.. 

Respondents. 


In  an  action  bj  an  assignee  of  a  mortgage  to  foreclose  the  same  it  appeared 
that  tlie  mortgagee,  after  he  assigned  the  mortgage,  executed  a  satis- 
faction thereof,  without  consideration,  and  the  mortgage  was  canceled  of 
record ;  the  assignment  was  not  recorded. « Subsequently  the  owner  of  the 
pr^iniees  executed  another  mortgage  to  secure  an  antecedent  debt,  the 
mortgagee  having  notice  also  of  the  existence  of  plaintiff*s  mortgage. 
Thi^  second  mortgage  was  assigned,  with  guaranty  of  payment,  to  two 
of  the  defendants,  who  purchased  in  good  faith  and  without  notice  of 
plain tifTs  mortgage,  and  had  obtained  judgment  in  an  action  to  foreclose 
thij  &ame,  with  judgment  for  deficiency  against  their  assignors.  Held, 
th&t  said  defendants  were  entitled  to  a  priority,  but  that  plaintiff  was 
equitably  entitled  to  be  subrogated  to  all  the  rights  of  said  defendants 
and  that  such  relief  could  be  granted  in  this  action. 
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Judgment,  therefore,  ordered,  directing  that  upon  payment  to  said  defend- 
ants  of  amount  due  for  principal,  interest  and  coats  upon  their  judg- 
luent,  plaintiff  be  subrogated  as  aforesaid,  knd  that  said  defendants 
assign  to  him  their  judgment,  bond  and  mortgage,  and  guaranty. 

Also  JijeLd,  that  it  was  not  essential  to  the  granting  of  such  relief  that  it 
should  be  demanded  in  the  complaint,  nor  was  it  an  objection  that 
defendants'  assignors  were  not  parties. 

(Argued  March  5, 1884  ;  decided  March  21,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  September  11,  1883,  which  affirmed  that  por- 
tion of  the  judgment  herein  which  dismissed  the  complaint  as 
to  defendants  Mackin  and  Yerplanck,  which  judgment  was 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below,  30  Hun,  4:11.) 

This  action  was  brought  to  foreclose  a  mortgage  executed  in 
February,  1856,  by  Jonah  Miller  to  Abraham  Impson,  to 
secure  the  payment  of  his  bond  for  $1,000. 

Impson  assigned  the  mortgage  to  Matilda  Durland,  April  30, 
1856,  she  assigned  it  to  James  Durland,  April  1,  1861,  who  as- 
signed it  to  the  plaintiff,  January  13, 1880.  None  of  the  assign- 
ments were  recorded.  The  premises  were  sold  and  conveyed  to 
the  defendant  McNeal  in  May,  1863.  In  October,  1873,  Imp- 
son  executed  and  delivered  to  McNeal  a  satisfaction-piece  of  the 
mortgage  without  payment  or  consideration,  which  was  duly  re- 
corded. On  the  22d  day  of  January,  1876,  McNeal  executed  and 
delivered  to  Homer  Ramsdell  and  others  a  mortgage  covering 
the  same  premises,  with  others,  for  an  antecedent  indebtedness, 
and  without  other  consideration.  This  mortgage  was  duly  re- 
corded, and  was  taken  with  notice  of  the  existence  of  the  mort- 
gage in  suit.  This  mortgage  was  assigned  to  defendants 
Mackin  and  others,  as  executors,  for  value,  and  without  notice 
of  the  existence  of  the  plaintiff's  mortgage,  and  their  assign- 
ment was  duly  recorded.  In  this  assignment  the  assignors 
guaranteed  the  payment  of  the  mortgage.  Said  executors 
have  foreclosed  this  mortgage,  and  under  the  judgment  have 
sold  all  the  land  covered  by  it,  except  the  premises  in  question. 
Other  facts  appear  in  the  opinion. 
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Heiiry  Bacon  for. appellant.  The  mortgage  to  Eamsdell  & 
Co.  having  been  taken  with  actual  notice  of  the  existence  of 
plaintiff's  'mortgage,  and  not  upon  the  faith  of  the  record, 
or  an  antecedent  debt,  was  in  their  hands  subsequent  and  sub- 
ject to  the  plaintiff's  mortgage.  (R.  S.,  part  2,  chap.  3,  §  1; 
Jackson  v.  Burgott^  10  Johns.  457;  Butler  v.  Yiele^  44  Barb. 
166 ;  Dicheraon  V.  TiUingha%t^  4  Paige,  215  ;  Weaver  v.  Bar^ 
den,  49  N.  T.  286 ;  Wood  v.  Eohinson,  22  id.  564 ;  Cary  v. 
White,  52  id.  138 ;  Toung  v.  Guy,  87  id.  457.)  The  respond- 
ents took  only  the  rights  which  Eamsdell  &  Co.  had  under  the 
mortgage,  and  it  is  in  their  hands  affected  by  the  same  equities 
and  rights  as  in  the  hands  of  their  assignors.  {Sliafer  v. 
lieilly,  50  N.  Y.  61 ;  Trustees  of  Union  College  v.  Wfieeler, 
61  id.  88 ;  Greene  v.  Warwick,  64  id.  220 ;  De  Lancey  v. 
Steams,  66  id.  157 ;  Young  v.  Guy,  87  id.  457,  462.)  The 
plaintiff's  mortgage,  having  been  recorded  before  the  respond- 
ent's mortgage  or  assignment,  was  a  prior  lien  unless  affected 
by  the  recording  of  the  satisfaction- piece.  The  non-recording 
of  the  assignment  under  which  plaintiff  claims  did  not  of 
itself  affect  that  lien.  Neither  did  the  recording  of  the  de- 
fendants' assignment  of  itself  affect  that  lien.  (1  R.  S.  756, 
§§  1,  36,  37 ;  Purdy  v.  Huntington,  42  N.  Y.  334 ;  Cqmphell 
V.  Veddsr,  1  Abb.  Ct.  of  App.  295.)  The  satisfaction-piece 
was  not  a  conveyance  within  the  statutory  definition  of  tliat 
word.  (R.  S.  762,  §  38 ;  Bacon  v.  Van  Schoonhoven,  84  N. 
Y.  450 ;  Stoddard  v.  Hart,  23  id.  556 ;  Trimm  v.  Marsh,  54 
id.  599 ;  Collins  v.  Torry,  7  Johns.  278  ;  Sedgwick  v.  Hollen- 
heck,  id.  376.)  The  respondents  having  taken  with  their 
assignment  a  guaranty  of  payment  from  Ramsdell  &  Co.,  the 
mortgage  in  their  hands  is  subject  to  the  same  equities  as  if  in 
the  hands  of  RamsdeU  &  Co.  {Trust  Co.  v.  JTat.  B'k,  101 
U.  S.  68 ;  Omaha  Nat  B'k  v.  Walker,  23  Alb.  L.  J.  437.) 
When  two  funds  are  specifically  bound  for  one  debt,  and  one 
of  the  funds  only  bound  for  another  debt,  the  other  debt  has 
a  preference  in  the  only  fund  to  which  it  is  entitled  to  resort. 
{Hawley  v.  Mancius,  7  Johns.  Ch.  174 ;  Besley  v.  Lawrence, 
11  Paige,  581 ;  Geller  v.  Hoyt,  7  How.  265 ;  Ingalls  v.  Mar- 
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gan,  Ex.,  10  K  Y.  178 ;  Taylor  v.  Dodd,  58  id.  335.)  If  tlie 
conrt  hold  that  as  between  the  present  parties  to  the  record 
the  mortgage  held  by  the  trustees  of  De  Witt  was  prior  in 
lien  to  the  plaintifiPs  mortgage,  and  that  they  were  entitled 
to  be  first  paid  out  of  the  proceeds,  it  would  be  the  absolute 
legal  right  of  the  plaintiff  to  pay  the  amount  due  to  the  de- 
fendants and  be  subrogated  to  all  their  rights,  not  only  in  the 
mortgage  but  iq  the  collateral  security  —  the  guaranty.  {Cole 
V.  Malcolm^  66  N.  Y.  363 ;  Haryies  v.  Jifotty  64  id.  397;  Frost 
V.  Yonkera  Sv^ga  B^h,  70  id.  553 ;  Twomhly  v.  Caaaidy,  82 
id.  155  ;  Nqi,  B^h  of  Lanaingburgh  v.  SiUiman,  65  id.  475.) 
Being  subrogated  to  the  rights  of  the  trustees  under  the  guar- 
anty, they  could  enforce  it  against  Ramsdell  &  Townsend. 
{Allen  V.  Rightmere,  20  Johns.  364 ;  Mann  v.  Ekford,  Ex,, 
15  Wend.  501 ;  Cody  v.  Shdd^n,  38  Barb.  103.)  Ramsdell 
&  Co.,  on  paying  on  their  guaranty  and  receiving  back  the 
bond  and  mortgage,  would  not  be  protected  under  the  rights 
acquired  by  the  respondents  as  horia  fide  holders.  (Story's 
Eq.  Jur.,  §  410;  Daniells  on  Negotiable  Instruments,  §  805; 
Quinn  v.  Fuller,  7  Cush.  224  ;  SchuU  v.  Large,  6  Barb.  373- 
380.)  The  relation  of  the  appellant  to  flie  respondents,  if 
their  mortgage  is  a  prior  lien,  was  one  of  guaai  suretyship, 
and  which  entitled  the  plaintiff  to  an  assignment,  not  only  of 
the  bond  and  mortgage,  but  also  of  the  guaranty,  upon  pay- 
ment of  the  amount  due  on  the  respondents'  mortgage.  {Gria- 
wold  V.  JacJcaon,  2  Edw.  Ch.  461 ;  Hayea  v.  Ward,  4  Johns. 
Ch.  122 ;  Banga  v.  Strong,  10  Paige,  11 ;  Paine  v.  Jonea,  76 
N.  Y.  274.)'  The  persons  composing  the  firm  of  Ramsdell  & 
Co.  were  not  necessary  parties  to  this  action.  {Em,  Ind.  Svga. 
B'k  V.  Goldman,  75  N.  Y.  127 ;  Twomhly  v.  Caaaidy,  82  id. 
155;  Ryeraon  v.  Welling,  Ct.  of  App.,  Nov.,  1883;  Code, 
§§  452,  488,  489.)  The  plaintiff,  by  her  assignment,  acquired 
the  rights  of  Durla^d  under  the  mortgage  while  held  by  him. 
{Varick  v.  Brigga,  6  Paige,  323;  Myera  v.  Davia,  22  N. 
Y.  489.) 

E.  A.  Brewaier  for  respondents.     The  assignment  of  the 
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Ramsdell  mortgage  to  the  respondents  was  a  conveyance 
within  the  meaning  of  the  Recording  Act.  (1  R.  S.  756,  §§  1, 
87,  38  ;  Van  Keurm  v.  Corkins,  66  K  Y.  77 ;  Westbrook  v. 
GleasoTby  79  id.  25  ;  Bacon,  v.  Van  Schoonhoven^  87  id.  446  ; 
Decker  v.  Boice^  83  id.  215.)  Before  the  respondents  as  hold- 
ers of  the  Ramsdell  mortgage  can  be  charged  with  any  duty 
respecting  equities  existing  in  favor  of  the  plaintiff  as  against 
Ramsdell  and  Townsend,  or  of  any  equities  in  her  favor  as  a 
younger  incumbrance,  actual  notice  of  the  facts  out  of  which 
such  equities  arise  must  be  brought  home  to  them.  {Howard 
Ins.  Co.  V.  Ilalaeyy  8  N.  Y.  271 ;  Baylies  on  Sureties  and 
Guarantors,  256 ;  Chiton  v.  Knapp,  6  Paige,  35 ;  Gahn  v. 
NiemcewiczSj  11  Wend.  312  ;  Elwooil  v.  Deifendorf^  5  Barb. 
399.)  The  guaranty  of  Ramsdell  and  Townsend,  which  accom- 
panied their  assignment  to  respondents,  was  not  a  fund  or 
security  out  of  which  the  mortgage  debt  might  be  collected. 
It  was  a  mere  warranty  that  the  mortgagor  would  pay ;  not  a 
promise  that  the  guarantor  would  pay.  (Baylies  on  Sureties, 
4 ;  Ellsworth  v.  Lockwoody  42  N.  Y.  97 ;  Frost  v.  Yonkers 
Svgs.  B'ky  70  id.  553.)  A  mortgagee  by  assigning  with  guar- 
anty comes  under  no  obligation  to  any  other  mortgagee,  prior 
or  subsequent.  {Carter  v.  Holohan^  92  N.  Y.  498.)  The  debt 
from  McNeal  to  Ramsdell  &  Co.  being  due,  and  Ramsdell  & 
Co.,  at  the  timd  of  crediting  McNeal  with  the  amount  of  the 
mortgage,  having  the  right  to  enforce  their  claim  against 
McNeal  presently,  and  which  right  they  relinquished  by  receiv- 
ing the  mortgage,  and  their  power  to  collect  the  original  debt 
being  suspended  until  the  mortgage  came  due,  they  parted 
with  value  which  constitutes  a  sufficient  consideration  to  make 
Ramsdell  &  Co.  bona  Jide  purchasers.  {Burns  v.  Rowlandy 
40  Barb.  369 ;  Pratt  v.  Coman,  37  N.  Y.  443.) 

Miller,  J.  Within  well-settled  rules  the  mortgage  belong- 
ing to  the  plaintiff  was  not  entitled  to  a  priority  over  the 
mortgage  held  by  Mackin  and  Verplanck  as  executors.  The 
assignment  of  the  mortgage  held  by  them  was  taken  without 
any  knowledge,  or  notice,  of  the  existence  of  the  mortgage 
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held  by  the*  plaintiff,  which  had  been  satisfied  of  record,  and 
under  snch  circumstances  the  plaintiff  had  no  right  to  priority. 
The  authorities  settle  this  question  beyond  any  controversy, 
and  the  respondents,  as  bona  fide  purchasers,  were  clearly  en- 
titled to  a  preference  over  the  plaintiff's  mortgage.  (Fan 
Keuren  v,  Corhins^  66  N.  T.  77 ;  Bacon  v.  Van  Schoonhoven^ 
87  id.  446.)  It  follows  that  no  error  was  committed  by  the 
court  in  holding  to  this  effect. 

The  plaintiff  has,  however,  an  equity  in  reference  to  her 
mortgage  which  should  be  protected,  if  it  can  be  done,  with- 
out impairing  the  rights  of  the  respondents.  In  the  hands  of 
a  mortgagee  who  had  notice  of  the  existence  and  of  the  valid- 
ity of  the  plaintiff 's  mortgage,  the  latter  would  be  enti- 
tled to  a  priority.  The  plaintiff  should  not  be  deprived  of 
such  equitable  right  because  the  mortgage  has  been  assigned 
to  other  parties  without  notice,  and  no  reason  would  seem  to 
exist  why  the  plaintiff,  in  an  equitable  action,  should  not  be 
permitted  to  redeem  the  mortgage  to  Ramsdell  &  Co.,  and  to 
acquire  all  the  rights  which  passed  by  virtue  of  their  assign- 
ment of  the  mortgage  to  the  respondent,  and  the  guaranty 
contained  in  the  same,  and  to  be  subrogated  in  their  place. 
The  right  of  a  junior  incumbrancer  to  be  subrogated  in  the 
place  of  a  senior  incumbrancer  upon  payment  of  tlie  lien  of 
the  latter,  rests  upon  the  principle  that  justice  and  equity  re- 
quire that  he  should  be  entitled  to  the  rights  and  securities  of 
the  senior  incumbrancer.  JSeisbound  to  pay  the  demand  of  the 
senior  incumbrancer  before  his  own  can  be  liquidated,  and  upon 
so  doing  it  is  but  equitable  and  just  that  he  should  be  allowed  to 
control  the  lien  which  stands  in  the  way  of  obtaining  the 
amount  of  his  debt.  {Twomhly  v.  Caaddy^  82  N.  Y.  155; 
Cole  V.  Malcolm^  66  id.  363 ;  Frost  v.  YonTcera  Sav.  Jianh^  70 
id.  553.)  The  plaintiff,  it  would  seem,  having  no  knowledge 
of  the  action  brought  for  the  foreclosure  of  the  mortgage  to 
Ramsdell  &  Co.,  and  not  being  a  party  to  the  same,  had  no 
opportunity  to  claim  the  equitable  interposition  of  the  court 
in  her  behalf.  We  see  no  reason  why  this  cannot  be  done  in 
the  present  action,  and  are  of  the  opinion  that  a  provision 
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should  be  made  in  the  decree  by  which,  upon  payment  of  the 
respondents'  mortgage  and  interest  and  the  costs  which  have 
been  incurred  in  foreclosing  the  same  and  costs  in  this 
action,  they  should  assign  the  same  to  the  plaintiff.  No  in- 
jury is  done  to  the  respondents  by  such  a  provision,  and  Rams- 
dell  &  Co.  will  not  lose  any  of  the  legal  rights  which  belong 
to  them.  The  fact  that  Ramsdell  &  Co.  are  not  parties  can- 
not affect  this  disposition  of  the  case.  The  claim  of  the  plaint- 
iff in  the  action  is  as  against  the  holders  of  the  mortgage  to 
Ramsdell  &  Co.,  and  it  is  not  apparent  that  their  rights  can 
be  unlawfully  affected,  or  impaired,  by  a  judgment  directing 
the  respondents  to  transfer  tlie  mortgage  to  the  plaintiff. 
If  this  is  done  the  plaintiff  would  be  at  liberty  'to  take  such 
measures,  as  she  may  be  advised,  for  the  protection  of  her 
rights  as  against  Ramsdell  &  Co.,  and  the  latter  parties  would 
be  at  liberty  to  interpose  such  objection,  or  defense,  as  they 
may  have  to  the  plaintiff's  claim.  In  this  form  the  rights  of 
all  the  parties  will  be  fully  protected  and  justice  done.  It  is 
no  objection  to  granting  relief  to  the  plaintiff,  by  directing  an 
assignment  of  the  mortgage  to  her,  that  no  such  relief  is  de- 
manded in  the  complaint.  The  action  was  for  the  foreclosure 
of  the  mortgage,  and  the  respondents  were  made  parties  be- 
cause they  held  an  alleged  subsequent  incumbrance  npon  the 
premises.  The  answer  of  the  respondents  sets  up  the  execu- 
tion of  the  bond  and  mortgage  to  Ramsdell  &  Co.,  and  the 
assignment  thereof  to  the  respondents,  and  denies  that  the 
lien  is  subsequent  to  the  mortgage  of  the  plaintiff.  No  reply 
was  necessary  to  this  answer,  and  upon  the  trial  it  would  ap- 
pear to  be  entirely  proper  for  the  plaintiff  to  claim  the  right  to 
an  assignment  of  the  bond  and  mortgage,  and  the  judgment 
thereupon.  Such  a  provision  in  the  decree  could  not  affect 
the  rights  of  Ramsdell  &  Co.,  for  they  would  be  at  perfect 
liberty  to  contest  any  claim  which  the  plaintiff  might  have 
against  them  by  virtue  of  the  bond  and  mortgage  assigned 
and  tlie  judgment  of  foreclosure  upon  the  same. 

Judgment  should  be  modified  by  directing  that  on  payment 
by  the  plaintiff  to  the  respondents,  Mackin  and  Verplanck, 
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executoi*8,  of  the  amount  due  for  principal,  interest  and  costs 
on  the  judgment  recovered  by  them  against  McNeal,  and  the 
costs  of  this  action  and  of  this  appeal,  the  plaintiff  be  sub- 
rogated to  all  the  rights  said  respondents  now  have  to  said 
judgment  and  the  bond  and  mortgage  of  McNeal,  and  upon 
the  guaranty  of  Ramsdell  &  Co.,  contained  in  the  assignment 
of  said  mortgage  to  said  respondents,  and  that  on  said  pay- 
ment being  made  within  .ninety  days  said  respondents  do  as- 
sign said  judgment,  and  said  bond  and  mortgage  and  guaranty 
to  the  plaintiff. 

Should  the  plaintiff  fail  to  make  said  payments  the  judg- 
ment should  be  affirmed,  with  costs. 

All  concur,  except  Rugeb,  Ch.  J.,  Andbews  and  Danforth, 
J  J.,  who  are  for  affirmance,  without  modification. 

Judgment  in  accordance  with  opinion.  ' 


Lucy  A.  Spencer,  Respondent,  v.  Huldah  E.  Spencer,  as  i— gjg ^m 

Administratrix,  etc.,  Appellant.  *  I    78  AD*1^ 

Where  a  real  estate  mortgage  without  an  accompanying  bond  is  given  upon 
an  advance  of  money,  in  the  absence  of  evidence  to  the  contrary,  the  pre- 
sumption is  that  the  advance  was  made  upon  the  terms  and  conditions 
contained  in  the  mortgage ;  and  if  the  mortgage  contains  no  covenant  or 
promise  on  the  part  of  the  mortgagor  to  pay  the  moneys  advanced,  the 
mortgagee  must  look  to  the  mortgaged  premises  alone  for  reimburse- 
ment.    (1  R.  S.  738,  §  189.) 

Where  mortgaged  premises  have  been  conveyed  by  the  mortgagor,  subject 
to  the  payment  of  the  mortgage,  to  the  extent  of  their  value  the  mort- 
gagor occupies  the  position  of  and  is  entitled  to  the  same  rights  as  a 
surety,  and  if  the  holder  of  the  mortgage,  by  a  valid  contract  with  the 
owner  of  the  equity  of  redemption,  extends  the  time  of  payment,  the 
mortgagor,  to  the  extent  of  such  value,  is  discharged  from  any  personal 
liability. 

(Argued  March  6,  1884  ;  decided  March  21,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
Sickels — Vol.  L.  45 
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made  July  2,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

This  was  a  submission  under  the  statute  of  a  claim  against 
the  estate  of  Jirah  P.  Spencfir,  defendant's  intestate. 

The  contention  was  principally  as  to  a  counter-claim  pre- 
sented  by  defendant.  Plaintiff  had  executed  to  said  intestate 
a  mortgage  securing  the  payment  of  $1,292,  as  specified  in  the 
mortgage.  The  mortgage  contained  no  covenant  or  promise  on 
the  part  of  the  mortgagor  to  pay,  but  recited  that  a  bond  accom- 
panied it.  No  bond  was  produced  and  the  referee  found  that 
no  bond  was  in  fact  executed,  also  that  no  pre-existing  debt  was 
established.  It  was  proved  on  the  trial  that  plaintiff  conveyed 
the  premises  subject  to  the  payment  of  the  mortgage  to  one 
Liveimore ;  tliat  said  intestate  was  present  at  the  time  of  the 
conveyance  and  received  on  behalf  of  plaintiff  the  portion  of 
the  purchase-price  then  paid.  Defendant  after  her  appointment 
by  written  agreement,  foimded  upon  a  good  consideration, 
made  with  one  Morgan,  who  then  owned  the  equity  of  redemp- 
tion, extended  the  time  for  the  payment  of  the  mortgage. 
After  the  expiration  thereof  slie  foreclosed  the  mortgage  by 
advertisement,  and  a  deficiency  arose,  the  amount  whereof 
defendant  sought  to  counter-claim. 

Further  facts  appear  in  the  opinion. 

M,  J^.  Waters  for  appellant.  Nothing  but  a  satisfaction  of 
the  debt  extinguishes  the  indebtedness,  or  even  extinguishes  in- 
dependent contracts  or  securities.  {Butler  v.  MiUery  1  Comst. 
496,  500.)  As  the  giving  of  the  bond  was  affirmatively  proved 
by  at  least  one  disinterested,  unimpeached,  uncontradicted  wit- 
ness, no  question  of  fact  as  to  giving  it  was  presented  to 
the  referee.  {OulhaTie  v.  iV^.  F.  O.  K  It  Co.,  60  K  Y.  133.) 
To  justify  the  reformation  of  a  written  instrument  on  the  ground 
of  mistake  in  it,  the  mistake  should  be  proved  as  much  as  if 
admitted.  {Ford  v.  Joyce,  78  N.  Y.  618.)  The  same  ques- 
tion arises  in  this  case  as  would  arise  in  an  action  by 
defendant  against  Livermore  on  the  covenant  in  his  deed. 
If  the  covenant  in  the  deed  be  valid  then  the  plaintiff  was 
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personally  responsible  for  the  debt.  {Trotter  v.  Hughes^ 
2  Kern.  74;  Kimg  v.  Whutely,  10  Paige,  465;  Thayer 
V.  Marsh,  75  N.  Y.  340,  342;  Beers  v.  Burr,  24  id.  178; 
Vrooman  v.  Turner,  69  id.  280*)  The  recital  in  the  mort- 
gage is  evidence  of  the  bond,  and  it  need  not  be  produced 
or  its  absence  accounted  for.  {Jackson  v.  Ha/ringtan,  9  Cow. 
86 ;  Gaylord  v.  Knapp,  15  Hun,  89.)  As  no  part  of  plaintiffs 
debt  has  been  paid,  except  the  amount  realized  upon  the  fore- 
closure, and  as  it  was  not  extinguished  by  the  mortgage,  it  is  a 
proper  counter-claim.  {Howe  v.  Fisher,  2  Barb.  Ch.  559-570 ; 
Gaylord  v.  Knapp,  15  Hun,  87-89.)  A  foreclosure  was  not 
necessary  to  ripen  the  demand  into  a  counter-claim.  (10  Paige, 
595 ;  Ma/rshall  v.  Dames,  78  N.  Y.  414,  422.)  Plaintiff  was 
not  discharged  from  liability  by  reason  of  the  execution  of  the 
instruments  purporting  to  extend  the  time  of  payment  of  the 
mortgage,  as  neither  the  mortgagee,  nor  the  executrix,  had 
notice  that  Morgan  was  a  grantor,  or  that  he  had  assumed  any 
liability  whatever.  {Ma/rshaU  v.  Davies,  78  N.  Y.  415,  420, 
421.)  The  agreements  were  without  consideration,  and  conse- 
quently void.  (25  N.  Y.  189;  11  Wend.  312;  id.  318; 
25  N.  Y.  189 ;  30  id.  474  ;  10  Barb.  312 ;  11  Wend.  107.)  A 
coimter-claim  to  the  extent  necessary  to  extinguish  the  de- 
mand of  the  claimant  was  proper.     (88  N.  Y.  453.) 

(7.  A,  Clark  for  respondent.  An  agr^ment  to  refer  should 
present  substantially  the  issues  between  the  parties  and  is  the 
substitute  for  the  pleadings  in  an  ordinary  action.  (Redfield's 
Surrogate's  Pr.  [2d  ed.]  534 ;  Woodin  v.  Bagley,  13  Wend. 
453-455.)  If  the  estate  of  Jirah  P.  Spencer  had  a  demand 
against  the  claimant  in  this  proceeding  exceeding  her  claim,  his 
representative  should  have  established  it  by  action.  {Mowry 
V.  Peet,  88  N.  Y.  453.)  Where  a  deed  contains  a  covenant 
upon  the  part  of  the  grantee  to  pay  a  mortgage  upon  the 
premises  executed  by  the  grantor,  the  relation  of  principal  and 
surety  is  created  between  the  parties,  and  an  agreement  by 
the  holder  of  the  mortgage  with  the  grantee  to  extend  the 
time  of  payment,  made  without  the  consent  of  the  grantor. 
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discharges  the  grantor.  {Caho  v.  DavieSy  73  N.  T.  211 ; 
Paine  v.  Jo^neSj  76  id.  274.)  The  seal  attached  to  a  sealed 
instrument  is  presumptive  evidence  of  a  sufficient  considera- 
tion, and  the  provision  of  the  Bevised  Statutes  does  not 
change  the  rule  of  law  that  parol  evidence  is  inadmissible  to 
contradict  or  vary  a  written  instrument.  {McOurtis  v.  StevenSy 
13  ^end.  537.)  If  a  consideration  is  expressed,  no  proof  of 
its  actual  payment  need  be  given,  and  it  cannot  be  con- 
troverted by  evidence,  and  it  is  sufficient,  although  the  amount 
be  only  nominal.  {Wood  v.  Cfhapiny  13  N.  Y.  509-617; 
Calkins  v.  Longy  22  Barb.  99 ;  Dtmham  v.  Cov/rUrymany  66 
id.  268.)  The  positive  evidence,  and  all  the  circumstances  and 
acts  of  the  mortgagee  corroborating,  overcame  the  evidence  of 
the  recital  in  the  mortgage.  {Qaylord  v.  Knappy  15  Hun,  87.) 
There  being  no  covenant  in  the  mortgage  to  pay,  and  no  bond, 
no  personal  liability  of  the  plaintiff  can  be  implied.  (1  R.  S. 
738,  §139;  R.  S.  [Banks'  7th  ed.]  2195,  §  139;  Howe  v. 
Fishery  2  Barb.  Ch.  549.) 

RuGEB,  Ch.  J.  The  referee  has  found  as  a  fact,  upon  con- 
flicting evidence,  that  no  bond  was  given  by  the  plaintiff  to 
accompany  the  mortgage  upon  which  the  defendant's  counter- 
claim  in  this  proceeding  is  based. 

There  was  evidence  to  support  this  finding,  and  we  are  con- 
cluded by  it  as  to  the  existence  of  the  fact  in  dispute,  {fidy- 
lord  V.  Knappy  15  Hun,  87.) 

He  has  also  found  that  there  was  no  evidence  to  establish 
the  fact  of  a  pre-existing  debt  from  the  plaintiff  to  the  defend- 
ant for  which  the  mortgage  was  given.  Some  evidence  is 
produced  to  show  that  the  defendant's  intestate  advanced 
money  for  the  benefit  of  the  plaintiff,  at  the  time  the  mortgage 
was  executed.  In  the  absence  of  any  evidence  to  the  contrary, 
we  must  assume  that  it  was  advanced  upon  the  terms  aud 
conditions  specified  in  the  written  contract  which  was  executed 
at  the  time  of  the  advances. 

This  contract  did  not  contain  any  covenant  or  promise  on 
the  part  of  the  mortgagor  to  repay  the  moneys  advanced,  but 
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provided  in  effect  that  the  mortgagee  should  look  to  the 
premises  mortgaged,  alone,  for  the  reimbm'seraent  of  his  ad- 
vances.    (IE.  S.  2195,  §139.) 

The  evidence  of  one  witness  who  testified  to  the  effect  that 
the  mortgage  was  given  for  an  amount  due  the  mortgagee 
does  not  specify  who  it  was  due  from,  or  the  consideration  of 
the  indebtedness.  Such  evidence  is  properly  construed  as 
meaning  that  it  is  due  and  payable  according  to  the  terms  then 
provided  for  its  payment.  There  is  no  other  evidence  in  the 
case  which  is  suflBcient  in  law  to  establish  the  pre-existence  of 
a  debt  due  to  the  defendant  by  plaintiff,  when  the  mortgage 
was  given. 

We  are,  therefore,  of  the  opinion  that  the  defendant's 
counter-claim  was  properly  rejected  by  the  referee. 

We  are  further  of  the  opinion  that  if  it  be  conceded  that 
the  plaintiff  was  personally  liable  either  upon  a  bond  or 
pre-existing  indebtedness,  for  any  deficiency,  arising  upon  a  sale 
of  the  mortgaged  premises,  that  the  agreement  of  October  18, 
1878,  between  the  defendant  and  Morgan,  the  owner  of  the 
equity  of  redemption,  being  founded  upon  a  good  considera- 
tion, and  providing  for  an  extension  of  the  time  of  payment 
of  the  mortgage  debt,  beyond  the  period  fixed  therefor  by  the 
mortgage,  deprived  the  plaintiff  of  the  privilege,  to  which  she 
would  otherwise  be  entitled,  of  paying  the  debt  when  it  became 
due,  and  using  the  mortgage  to  reimburse  herself  to  the  extent 
of  the  value  of  the  land  mortgaged  for  the  mojieys  she  had 
thus  paid. 

This  agreement  was  a  valid  contract  and  would  preclude 
the  holder  of  the  mortgage  from  enforcing  it  against  the  land 
until  after  the  expiration  of  the  extended  time. 

The  defendant's  intestate  being  present  and  participating 
in  the  negotiations  which  preceded  the  execution  of  the 
contract,  whereby  Livermore,  the  plaintiffs  grantee,  assumed 
the  payment  of  the  mortgage  in  question,  and  taking  the  entire 
consideration  paid  by  Livermore  upon  such  purchase,  in  the 
absence  of  any  request  by  the  defendant  for  a  finding  to  the 
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contrary,  may  be  assumed  to  have  taken  cognizaDce  of  the 
terms  and  conditions  of  the  contract,  and  had  notice  of  the 
fact  that  the  plaintiff  thereby  became  a  mere  surety  for  the 
payment  of  the  mortgage  debt.  However  this  may  be,  he 
certainly  had  notice  from  the  relation  of  the  parties  and  the 
nature  of  a  mortgage  security,  that  the  land  was  the  primary 
fund  for  the  payment  of  the  mortgage  debt,  and  to  the  extent 
of  the  value  of  such  land  the  plaintiflE  occupied  the  position  of 
a  surety  and  was  entitled  upon  payment  of  the  mortgage  debt 
to  be  substituted  to  the  mortgage  security  as  it  originally 
existed,  with  the  right  to  proceed  inmiediately  against  the  lands 
for  her  indemnity. 

We  recently  decided  in  the  case  of  Murray  v.  Marsha* 
that  the  grantor  of  real  estate  who  had  conveyed  the  same 
subject  to  the  payment  of  a  mortgage,  occupied  to  the  extent 
of  the  value  of  the  land  the  position  of,  and  was  entitled  to  the 
same  rights  as  a  surety,  and  when  the  holder  of  the  mortgage 
had  by  a  valid  contract  with  the  owner  of  the  equity  of  re- 
demption postponed  the  time  for  its  payment  beyond  the 
time  therein  provided,  he  had  so  impaired  the  equitable  rights 
of  the  mortgagor  as  to  discharge  him  from  liability  to  the  extent 
of  the  value  of  the  land  mortgaged. 

•  The  undisputed  evidence  in  the  case  shows  that  the  land  in 
jquestion  exceededf'  in  value  the  amount  of  the  mortgage  when 
[the  agreement  of  extension  was  made. 

We,  therefore,  think  that  by  treating  with  the  principal 
debtor  in  the  manner  stated,  and  dealing  with  the  land  which 
constituted  the  primary  fund  for  the  payment  of  the  mortgage 
debt  in  such  manner  as  deprived  the  plaintiff  of  her  right  as  a 
surety  to  resort  to  it  for  her  indemnity,  the  defendant  has  re- 
leased her  from  liability,  if  any  existed,  for  the  payment  of  the 
mortgage  debt.  {Oalvo  v.  Davies,  7S  N.  Y.  211;  Paine  v. 
Jones,  76  id.  274.) 

There  being,  therefore,  no  view  of  the  case  under  wliich  the 
plaintiff  was  liable  to  the  defendant  in  any  sum  of  money  wliich 
could  be  used  as  an  offset  in  this  proceeding,  judgment  was 
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properly  rendered  against  her  for  the  balance  due  on  the  loan 
of  $708. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Henry  Hess  et  al.,  Eespondents,  v.  Rosalie  Rau,  as  Execu-     iil  Sb| 
trix,  etc.,  Appellant.  \i^_^ 

|i8i  fiao 
Where  a  broker  had  ^old  stock  short  for  a  customer,  and  in  accordance 

with  the  usual  custom  had  borrowed  the  stock  for  delivery,  becoming 

himself  obligated  to  return  the  borrowed  stock,  and  borrowing  from  time 

to  time  as  required  to  replace  the  stock  previously  borrowed ,  and  while 

the  transaction  was  so  kept  alive  the  customer  died,  field,  that  the  broker 

had  authority,  acting  in  good  faith,  to  continue  it  in  the  same  manner 

until  the  appointment  and  qualification  of  a  legal  representative  of  the 

estate  of  the  deceased,  upon  whom  the  proper  notice  could  be  served  in 

order  to  close  it. 

The  rule  that  the  death  of  the  principal  revokes  the  authority  of  the 
a^nt  does  not  apply  in  such  case,  as  the  agency  is  coupled  with  an 
interest. 

As  to  whether  circumstances  might  not  exist  which  would  justify  ttie 
broker  in  closing  the  transaction  without  awaiting  the  qualification  of 
an  executor  or  administrator,  quoBre. 

(Argued  March  7,  1884  ;  decided  March  21,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  November  16, 1883,  which  alBSrmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  verdict  and  aflSrmed  an  order  de- 
nying a  motion  for  a  new  trial.  (Reported  below,  17  J.  &  S. 
324.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiffs,  a  firm  of  stock  brokers,  on  account  of  certain 
stock  transactions  carried  on  by  them  for  defendant's  testator. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 
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Leopold  WaUach  for  appellant.  There  is  no  presumption 
in  favor  of  the  account  because  it  was  kept  some  time  without 
objection  as  defendant's  testator  was  excused  by  reason  of  his 
illness.  {Lochwood  v.  Thome,  18  N.  Y.  288,  289.)  The  rela- 
tionship of  the  parties  was  that  of  principal  and  agent,  and  their 
rights  so  far  as  the  short  sales  are  concerned  must  be  deter- 
mined by  the  laws  affecting  that  relation.  (Story  on  Agency 
[9thed.],  31,  ^23;  FoUy,  Turner,  6  Bing.  702-706;  Dos 
Passos  on  Stock  Brokers,  etc.,  180-182  ;  KnowUon  v.  Fitch^ 
52  N.  Y.  288 ;  White  v.  Smith,  54  id.  525 ;  Staptes  v.  Oovld, 
9  id.  520 ;  Bruce^s  Appeal,  5  Sm.  [Penn.]  294 ;  Baker  v.  I>raic^, 
66  N.  Y.  518 ;  53  id.  211 ;  Markham  v.  Jaudon,  41  id.  235, 
240,  241 ;  WhiU  v.  Smith,  54  id.  522.)  Death  of  the  princi- 
pal is  a  revocation  of  the  agent's  authority.  (Story  on  Agency 
[9th  ed.],  579,  §§  462,  481;  Motley  v.  Read,  43  Vt.  633; 
Da'iyis  v.  Latie,  10  N.  H.  156,  159 ;  Oppenheim  v.  Woif,  3 
Sandf.  571 ;  Helm^  v.  St.  JoJm,  8  Hun,  166 ;  Watt  v.  WaU, 
2  Barb.  Ch.  371;  Hunt  v.  Rousm/mier,  8  Wheat.  174-217; 
Saltma/rah  v.  Smith,  32  Ala.  407 ;  Gale  v.  Tappan,  12  N.  H. 
146-148 ;  Co7iey  v.  Sanders,  28  Ga.  511 ;  Lincoln  v.  Emerson, 
108  Mass.  87 ;  Lepard  v.  Vernon,  2  V.  &  B.  51 ;  Houstoun  v. 
Robertson,  6  Taunt.  448 ;  Story  on  Agency,  §§  488,  885 ;  Lacy 
V.  HiU,  L.  K.,  8  Ch.  App.  921 ;  Thacker  v.  Ha/rdy,  L.  R,  4 
Q.  B.  Div.  689 ;  L.  R.,  18  Eq.  Oases,  182.)  The  unexpected 
emergency,  the  death  of  Henry  Rau,  and  the  dangerous  fluctu- 
ating character  of  the  stocks  dealt  in,  were  a  suflicient  author- 
ity to  plaintiffs  to  sell  the  stocks  without  notice.  {Liotard 
v.  Graves,  3  Caines,  226 ;  Williams  v.  Shackelford,  16  Ala. 
318 ;  Greenleaf  v^  Moody,  13  Allen,  363 ;  Lawlor  v.  Keoquick, 
1  Johns.  Cas.  175-179 ;  Judson  v.  Sturges,  5  Day,  556,  560 ; 
Forrestier  v.  Boardmam,,  1  Story,  43  ;  Story  on  Agency,  §§  885, 
483 ;  Bunt  v.  Rousmanier,  8  Wheat.  174,  203.) 

L>.  M.  Porter  for  respondents.  Short  sales  are  legal.  (  WhiU 
V.  Smith,  54  K  Y.  522 ;  Knowlton  v.  Fitch,  52  id.  288 ;  Cam- 
eron  v.  Durkheim,  55  id.  425.)  As  ^o  person  had  qualified 
to  administer   Henry  Rau's  affairs  up  to  a  few  days  before 
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notice  to  close  the  transactions  was  given  to  the  defendant,  the 
plaintiffs  were  not  required  to  close  the  transaction,  except  as 
and  at  the  time  they  did.  ( WMte  v.  Smith,  54  N.  Y.  522 ; 
jETiM  V.  Zacy  [Scrimgeour^s  Appeal]^  8  Law  Rep.  921 ;  7  Eng. 
Eep.  [Moak's  ed.]  473 ;  Dos  Passos  on  Stock  Brokers,  etc.,  p. 
182,  277 ;  Prince  v.  Robinson^ 8  AdrmHra^  15  Eep.  163 ;  Qru- 
roan  v.  Smithy  81  N.  T.  25.)  It  was  proper  to  show  the  receipt 
of  the  account  and  notice  by  the  defendant  and  her  refusal  to 
refer,  and  that  she  did  not  object  to  the  time,  place  and  manner 
at  and  by  which  the  stocks  were  closed  out.  (  WUl(yughby  v. 
Ccyimtock,  3  Hill,  389.) 

Andbews,  J.  We  are  satisfied  from  a  pferusal  of  the  evi- 
dence that  short  sales  of  six  hundred  shares  of  t&e  Delaware, 
Lackawanna  and  Western  railroad  stock,  and  three  hundred 
shares  of  the  stock  of  the  New  Jersey  Central  Kailroad  Com- 
pany, were  made  as  claimed  by  the  plaintiff  in  July  and  August, 

1880,  prior  to  Kau's  death,  by  his  orders  and  upon  his  account, 
and  that  the  finding  of  the  jury  upon  this  point  cannot  be  dis- 
turbed. 

The  principal  controversy  arises  out  of  the  conduct  of  the 
plaintiffs  in  respect  to  the  stock  speculation  subsequent  to  Kau's 
death,  which  occurred  October  29,  1880.  At  that  time  the 
transaction  had  not  been  closed.  The  plaintiffs,  on  the  sale  of 
the  stocks,  borrowed  them  for  delivery  according  to  the  usual 
custom,  and  had  become  obligated  to  return  the  borrowed  stocks 
to  the  persons  from  whom  they  had  been  borrowed  when  called 
for.  Ran  did  not  furnish  the  stocks  for  delivery,  but  relied 
upon  the  brokers  to  procure  them  according  to  the  custom  of 
the  street  in  the  usual  way.  Rosalie  Eau,  the  executrix,  quali- 
fied December  29,  1880,  and  then  for  the  first  time  was  there 
a  legal  representative  of  Rau's  estate.  Daring  the  time  inter- 
vening between  the  death  of  Ran  and  the  qualification  of  the 
executrix,  the  plaintiffs  kept  the  transactions  alive  by  borrowing 
stocks  from  time  to  time  to  replace  the  stocks  previously  bor- 
rowed which  had  been  called  for.     On  the  5th  of  January, 

1881,  they  notified  the  executrix  to  furnish  additional  margin, 
SiCKELS  —  Vol.  L.  46 
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and  that  in  default  of  so  doing  they  would  buy  in  the  stocks  on 
her  account,  January  7,  1881,  at  a  time  and  place  named  in  the 
notice.  The  margin  not  being  furnished,  the  plaintiffs  bought 
in  the  stocks  on  that  day  at  a  loss  on  the  transactions  of  $9,487.98. 

It  is  claimed  by  the  counsel  for  the  defendant  that  upon  the 
familiar  doctrine  of  agency,  the  death  of  Ran  operated  as  a 
revocation  of  the  plaintiffs'  prior  anthority.  The  application 
of  this  principle,  it  is  said,  disabled  the  plaintiffs  from  continu- 
ing the  speculation  by  borrowing  stocks  thereafter  on  account 
of  his  estate.  This  claim  is  supplemented  by  the  further  one 
that  the  plaintiffs  were  bound  within  a  reasonable  time  after 
Eau's  death  to  close  the  transaction  by  buying  in  the  stocks, 
although  no  representative  of  his  estate  had  meanwhile  been 
appointed.  We  are  of  opinion  that  neither  of  these  claims  can 
be  sustained. 

It  is  unnecessary  to  explain  the  nature  of  a  short  sale  of 
stock,  or  to  re-state  the  practical  methods  adopted  to  accom- 
plish the  purpose  of  the  seller  who  usually  has  nothing  to 
sell,  but  wants  to  realize  a  profit  by  selling  something  he  has 
not  got  at  the  price  of  to-day,  and  buying  it  in  at  a  lower  price 
to-morrow.  These  operations  have  been  explained  in  several 
cases  in  this  court.  (EnowUon  v.  Fitch^  52  N.  Y.  288  ;  White 
V.  Smithy  54  id.  522.)  It  is  sufficient  for  the  present  purpose 
to  say  that  the  broker  employed  in  the  transaction,  borrows  the 
stock  to  make  delivery  on  his  own  account  as  between  himself 
and  the  lender,  and  repeats  the  process  of  borrowing  so  long  as 
the  transaction  with  his  customer  is  open  and  as  the  exigency 
requires.  The  broker  and  the  customer  have  mutual  and  cor- 
relative rights  and  duties.  The  former  undertakes  to  carry  the 
stock  a  reasonable  time  so  as  to  afford  the  customer  an  oppor- 
tunity to  realize  the  expected  profits,  while  the  customer  on  his 
part  is  bound  to  keep  his  margin  good  so  as  to  secure  the  broker 
against  loss.  But  the  customer  is  entitled  to  notice  before  the 
broker  can  close  him  out  by  buying  in  the  stock  on  his  account. 

It  is  clear  that  after  the  death  of  Ran,  the  plaintiffs  could 
not  enter  into  fresh  transactions  in  the  purchase  or  sale  of  stocks 
on  account  of  Rau  or  his  estate,  in  execution  of  unexecuted 
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orders  or  a  general  authority  to  deal  in  stocks  for  his  account 
given  before  his  death.  But  the  rule  that  the  death  of  a 
principal  revokes  the  authority  of  an  agent  has  a  well-settled 
exception  when  the  agency  is  coupled  with  an  interest.  {Sunt 
V.  Rousmcmier^  8  Wheaton,  174.)  The  death  of  Rau  left  the 
plaintiffs  in  the  position  they  had  previously  occupied,  of  being 
borrowers  of  tlie  stocks  to  deliver,  with  a  personal  liability  to 
replace  them  when  called  for  by  the  lenders.  This  obliga- 
tion was  not  and  could  not  be  terminated  by  Rau's  death.  The 
estate  of  Rau  on  the  other  hand  was  bound  to  indemnify  the 
plaintiffs  for  any  loss  they  might  sustain  on  closing  out  the 
transactions,  or  as  the  phrase  is,  "  covering  the  sale." 

Until  the  appointment  of  a  representative  of  Rau's  estate 
there  was  no  one  on  whom  the  plaintiffs  could  call  for  addi- 
tional margin  or  to  close  the  transactions,  and  no  one  to  give 
directions  in  its  behalf.  The  result  of  continuing  the  transac- 
tions might  be  favorable  or  unfavorable,  but  which,  could  not 
be  foreseen.  The  speculation  was  Rau's,  and  while  he  lived 
he  could  control  the  adventure  so  long  as  he  performed  his 
duty  under  the  contract.  Upon  his  death  this  right  naturally 
devolved  upon  his  representatives.  What  the  plaintiffs  did 
was  to  keep  the  speculation  in  statu  quo  awaiting  the  qualifi- 
cation of  the  executrix,  the  only  change  meanwhile  in  the 
situation  arising  from  the  fluctuations  in  the  market  price  of 
the  stocks.  As  it  turned  out  it  would  have  been  to  the  ad- 
vantage of  the  estate  if  the  stocks  had  been  bought  in  immedi- 
ately after  Rau's  death.  But  if  this  course  had  been  taken  and 
the  market  had  gone  the  other  way,  the  plaintiffs  would  then 
have  been  called  upon  to  justify  the  transaction.  We  think 
the  plaintiffs  were  not  bound  to  place  themselves  in  this 
dilemma,  but  were  authorized,  acting  in  good  faith,  to  main- 
tain the  existing  situation  until  a  representative  of  the  estate 
should  be  appointed.  They  had  such  an  interest  in  the  transac- 
tion by  reason  of  the  personal  obligation  they  had  assumed,  as 
entitled  them  to  continue  it  until  that  time. 

The  act  of  buying  in  the  stocks  on  account  of  the  estate, 
which  the  defendant  insists  should  have  been  done,  would  have 
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been  a  more  decisive  act  of  agency,  than  to  borrow  stocks  to 
replace  others  previously  borrowed  in  order  to  discharge  their 
own  obligation.  We  do  not  say  that  circumstances  might  not 
exist  which  would  justify  a  broker  in  closing  a  stock  transac- 
tion after  the  death  of  the  principal,  without  awaiting  the  ap- 
pointment of  a  representative,  but  however  this- may  be,  we 
think  it  plain  that  no  exigency  existed  in  the  case  now  under 
consideration,  which  imposed  any  such  duty  upon  the  plaintiffs. 

There  are  no  other  questions  calling  for  special  consideration. 

We  find  no  error  in  the  judgment,  and  it  should,  therefore, 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


James  W.  Pinley,  Administrator,  etc..  Respondent,  v,  Samuel 
S.  Bent,  as  sole  surviving  Executor  and  Trustee,  Appellant 

Where  a  legacy  is  directed  to  be  paid  at  i,  specified  time  after  the  testator's 
death,  with  a  Umitation  over  to  take  effect  in  case  of  the  death  of  the 
legatee  before  payment,  the  limitation  does  not  take  effect  if  the  legatee 
lives  to  become  entitled  to  the  legacy,  although  he  die  before  it  has  been 
actually  paid. 

The  will  of  B.  gave  his  residuary  estate  to  his  executors  in  trust,  with 
directions  to  sell  all  of  his  real  estate,  and  after  investing  a  sum  speci- 
fied for  the  benefit  of  the  testator's  wife,  to  divide  without  delay,  after 
his  decease,  the  remainder  of  the  residue  into  three  shares,  one  for  each 
of  his  three  children,  each  share  to  be  invested  and  the  income  to  be 
paid  to  the  beneficiary.  After  deducting  previous  payments  of  install- 
ments from  the  principal  the  balance  of  each  share  was  directed  to  be 
paid  to  the  beneficiary  at  the  expiration  of  five  years  after  the  testator's 
death.  The  wiU  then  provided  that  in  case  of  the  death  of  either  of  his 
children  *'  before  the  fuU  payment  of  the  whole  of  his  or  her  share,"  so 
much  thereof  as  remained  unpaid  should  be  paid  to  the  lawful  issue  of 
the  one  so  dying,  if  any,  etc.  A.,  one  of  the  testator's  said  children, 
died  more  than  five  years  after  the  death  of  the  testator,  leaving  one 
child.  At  the  time  of  her  death  a  considerable  portion  of  the  testator's 
real  estate  remained  undisposed  of,  and  she  had  not  received  her  share. 
In  an  action  to  compel  the  surviving  trustee  to  perform  the  trust,  hdd, 
that  the  direction  to  sell  operated  as  a  conversion  of  the  real  estate  into 
personalty;  that  the  shares  given  to  the  children  vested  at  once  upon  the 
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death  of  the  testator,  subject  to  be  divested  as  to  so  much  of  each  share 
as  within  the  meaning  of  the  will  remained  unpaid  in  case  of  the 
death  of  the  beneficiary  ;  that  the  words  '*  die  before  full  payment," 
mean,  not  before  actual  payment,  but  before  the  share  becomes  actually 
payable  ;  and  that,  therefore,  the  share  of  A.  was  not  divested,  but  passed 
as  part  of  her  personal  estate  to  her  legal  representatives,  not  to  her 
child. 

(Argued  March  7,  1884 ;  decided  March  21.  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  11, 
1883,  which  reversed  a  judgment  in  favor  of  defendant,  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff  as  administrator  of  the 
estate  of  Abby  Finley,  deceased,  to  compel  defendant  as  sole 
surviving  executor  and  trustee  under  the  will  of  Thomas 
Bent,  deceased,  to  carry  out  and  perform  the  requirements 
of  the  will. 

The  material  facts  are  stated  in  the  opinion. 

John  W.  Boothhy  for  appellant.  The  plaintiff  has  no  interest 
in  the  proceeds  of  the  lands  which  he  demands  should  be  sold. 
(1  Bradf.  40-42;  Everitt  v.  Everitt,  29  N.  Y.  39;  UnderhUl 
V.  Tripp^  24  How.  Pr.  51 ;  Pmney  v.  Fcmcher^  3  Bradf.  198; 
Johm<m  V.  Orook,  L.  K.,  12  Oh.  Div.  639.) 

'John  H,  Clofpp  for  respondent.  ^A  limitation  over,  to  take 
effect  in  case  of  the  death  of  the  legatee  before  he  has  received 
his  share,  does  not  take  effect,  if  the  legatee'  lives  to  become 
entitled  to  it,  though  he  may  die  before  it  has  been  paid.  (3 
Jarman  on  Wills  [5th  Am.  ed.],  672;  Manice  v.  Ma/nice^ 
43  N.  Y.  303 ;  OaakeU  v.  Hamym^  6  Ves.  169 ;  In  re  Arrow- 
smitKa  Trusts^  2  De  G.,  F.  &  J.  474 ;  Hutohin  v.  Manni/ngton^ 
1  Ves.  366 ;  MaHin  v.  Martin^  L.  R.,  2  Eq.  Gas.  404.)  Where 
the  terms  of  a  bequest  import  a  gift,  with  a  direction  to  pay  at 
a  subsequent  time,  the  legacy  vests  and  will  not  lapse  by  the 
death  of  the  legatee  before  the  time  for  payment  has  expired, 
but  will  pass  to  his  personal  representatives.     {Tra/ver  v.  Shelly 
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20  N.  Y.  89 ;  MwriU  v.  Everitt,  29  id.  39 ;  Loder  v.  Hatfield^ 

71  id.  92 ;  Livingston  v.  Greene,  52  id.  118 ;  Smith  v.  Edwards^ 
88  id.  92;  Bushnell  v.  Carpenter,  92  id.  270;  Warner  v. 
Dnrcmt,  76  id.  133.)  Where  the  executors  are  directed  to 
sell  and  convey  land  and  distribute  the  proceeds  at  a  certain 
future  period  among  the  children  of  testator,  the  conversion 
takes  place  immediately  upon  the  death  of  testator,  the  chil- 
dren take  as  legatees,  and  upon  the  death  of  any  one  after 
such  period  and  before  actual  conversion,  it  passes  to  the 
personal  representatives.  {FiaJier  v.  Bania,  66  N.  Y.  468, 
477;  Eorton  v.  McCoy,  47  id.  21 ;  Warner  v.  Durant,  76  id. 
133.)  The  surrogate  has  no  power  to  compel  a  sale  of  real 
estate  except  for  the  payment  of  debt,  etc     {Bevan  v.  Cooper, 

72  N.  Y.  327.) 

Eabl,.J.  The  testator,  Thomas  Bent,  after  making  in  his 
^  will  certain  dispositions  of  property,  devised  and  bequeathed 
all  the  residue  of  his  estate,  real  and  personal,  to  his  executors 
in  trust,  among  other  purposes,  to  sell  and  dispose  of  all  his 
real  estate  as  soon  as  they  conveniently  could  after  his  decease, 
and  to  divide  and  dispose  of  the  net  proceeds  of  the  residue  in 
the  manner  directed.  They  were  to  invest  and  keep  invested 
the  sum  of  $10,000  for  the  benefit  of  his  wife  ;  and  they  were 
also  directed  without  delay,  after  his  decease,  to  divide  the  re- 
mainder of  the  residue  of  his  real  and  personal  estate  into 
three  shares,  one  for  eaqjj  of  his  three  children,  Samuel  S., 
Elizabeth  and  Abby  and  to  invest  the  same  separately,  one 
for  each  child ;  the  investments  to  be  made  on  bond  and  mort- 
gage on  real  estate,  or  in  interest-bearing  securities  issued  by 
the  State  of  New  York,  or  of  the  United  States,  and  to  pay 
the  income  thereof  to  the  child  for  whose  benefit  the  same  was 
invested.  At  the  expiration  of  one  year  from  the  time  of  his 
decease,  they  were  to  pay  to  each  of  his  children,  out  of  the 
principal  of  his  or  her  share,  the  sum  of  $7,000,  and  at  the  ex- 
piration of  two  years  after  the  first  payment,  they  were  in  lite 
manner  to  pay  to  each  of  his  children  the  further  sum  of  $5,- 
000,  and   at   the   expiration  of  five  years  after  his  decease. 
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they  were  to  pay  to  each  of  his  children  the  balance  of  his  or 
her  share  respectively.  The  will  then  provided  as  follows : 
"  Should  either  of  my  children  die  before  the  full  payment  of 
the  whole  of  his  or  her  share  of  such  residue,  then  my  execu- 
tors shall  pay  the  share  of  the  child  so  dying,  or  so  much  thereof 
as  shall  then  remain  unpaid,  to  his  or  her  lawful  issue  then 
surviving,  and  should  such  child  have  no  lawful  issue,  then  to 
pay  over  and  divide  his  or  her  share  then  remaining  unpaid  to 
and  among  my  children  then  living,  and  the  lawful  issue  of 
such  of  them  as  may  be  then  deceased,  in  equal  proportions 
share  and  share  alike,  such  issue  to  receive  the  same  share  their 
parents  would  have  been  entitled  to  if  then  living."  The 
daughter  Abby,  who  was  the  wife  of  the  plaintiff,  died 
more  than  five  years  after  the  decease  of  her  father,  leaving 
an  infant  son.  At  the  ti^ne  of  her  death,  a  considerable  por- 
tion of  the  real  estate  left  by  the  testator  had  not  been  con- 
verted ;  and  no  portion  of  that  had  been  transferred  to  her. 
The  question  for  our  determination  is,  whether  her  interest  in 
the  proceeds  of  that  real  estate  passed  under  the  will  to  her 
son,  or  whether  it  passed  as  her  estate  to  her  personal  repre- 
sentative, the  plaintiff.  The  Greneral  Tenn  of  the  Supreme 
Court  held,  reversing  the  judgment  of  the  Special  Term,  that 
it  did  not  pass  to  her  son,  but  that  it  passed  to  the  plaintiff 
as  her  personal  representative  ;  and  we  are  of  that  opinion. 

It  is  conceded  that  the  direction  contained  in  the  will  to 
the  executors,  to  sell  the  real  estate,  operated  as  a  conversion 
thereof  into  personalty,  and  hence  for  the  purposes  of  this  will, 
and  its  construction,  and  the  devolution  of  the  estate,  it  must 
be  treated  as  personalty  from  the  time  of  the  testator's  death. 
Tt  is  clear,  from  the  language  used,  that  the  shares  given 
to  the  children  vested  at  once  upon  the  death  of  the,  testa- 
tor. The  remainder  of  the  proceeds  of  the  residue  of  the 
real  and  personal  estate  was  without  delay,  after  the  death  of 
the  testator,  to  be  divided  into  three  shares,  one  for  each  of 
his  children ;  and  one  share  was  to  be  invested  for  each  child. 
Each  child  was  to  have  the  income  of  the  share  thus  invested 
and  the  principal  was  to  be  paid  as  directed  from  time  to  time. 
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But  each  share  was  liable  to  be  divested,  as  to  so  much  of  the 
share  as  within  the  meaning  of  the  will  remained  unpaid,  in 
case  of  death  before  full  payment.  On  the  part  of  the  appel- 
lant it  is  claimed  that  the  words  "  die  before  full  payment" 
mean  before  actual  full  payment,  before  the  money  is  actually 
paid  in  hand  to  the  child,  whether  it  was  payable  or  not.  If 
that  be  the  meaning,  then  within  the  case  of  Joknson  v.  Crook 
(L.  R.,  12  Oh.  Div.  639),  the  contention  of  the  appellant  is 
sound,  and  the  share  upon  the  death  of  Abby  passed  under  the 
will  to  her  son.  In  the  case  cited  there  was  a  bequest  of  a 
share  of  residue,  to  K.  and  G.,  "  but  in  case  K.  shall  die  before 
he  shall  have  actually  received  the  whole  of  his  share,  and 
without  leaving  issue  living  at  his  decease,  then  and  in  such 
case,  and  whether  the  same  shall  have  become  due  and  paya- 
ble or  not,  such  part  or  parts  as  he  shall  not  have  actually  re- 
ceived to  be  paid  to  G."  K.  died  unmarried  without  having 
received  any  share  of  the  residue ;  and  it  was  held,  that  the 
gift  over  was  not  void  for  uncertainty,  but  took  eflFect.  In 
that  case  the  master  of  the  rolls  cited  many  authorities  and 
reached  his  conclusion  after  quite  an  elaborate  criticism  of  them. 
On  the  other  hand  it  is  contended  that  the  words  "die  before 
full  payment  of  the  whole"  mean  before  the  share  becomes 
payable ;  and,  therefore,  inasmuch  as  the  daughter  died  after 
the  whole  share  was  payable,  the  share  w$s  not  divested, 
and  passed  as  part  of  her  estate  and  did  not  go  over.  The 
case  last  cited  shows  that  such  would  be  the  construction  given 
to  this  language  in  England ;  and  the  case  of  Monies  v.  Manr 
ice  (43  N.  Y.  303,  368)  is  an  authority  for  holding  that  they 
should  receive  the  same  construction  here ;  and  there  the  gen- 
eral rule  was  laid  down  that  "  a  limitation  over,  to  take  effect 
in  case  of  the  death  of  the  legatee  before  he  has  received  his 
share,  does  not  take  effect,  if  the  legatee  lives  to  become  enti- 
tled to  it,  though  he  die  before  it  has  been  paid."  The  words 
"  full  payment"  must  be  held  to  have  reference  to  the  pay- 
ment of  the  installments  which  were  required  to  be  made ;  one 
installment  at  the  end  of  one  year,  and  another  at  the  end  of 
three  years,  and  the  balance  at  the  end  of  five  years.    The 
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testator  did  not  mean,  according  to  the  construction  of  such 
language  given  in  the  cases,  that  the  bequest  should  go  over,  in 
case,  for  any  reason,  payment  had  been  delayed  beyond  the  five 
years ;  but  it  was  only  in  case  she  died  before  any  of  it  was 
payable,  or  after  a  portion  of  her  share  had  been  paid,  and  be- 
fore full  payment  could  be  made,  that  it  should  go  over. 

While  the  intention  of  the  testator  is  not  entirely  free  from 
doubt,  this  construction  seems  to  be  most  in  accord  with  the 
authorities,  and  makes  a  definite  rule  which  it  is  better  and 
safer  to  follow. 

We  are,  therefore,  of  the  opinion  that  the  General  Term  dis- 
posed of  this  case  properly,  and  that  its  order  should  be  af- 
firmed and  judgment  absolute  ordered  against  the  appellant ; 
costs  of  both  parties,  in  the  Supi*eme  Court  and  in  this  court, 
to  be  paid  out  of  the  fund. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Sarah  E.  Slauson  v.  Hezekiah  Watkins,  Kespondent ;  Ben- 
jamin L.  LuDiNGTON,  Appellant. 

Where  an  action  is  brought  in  the  name  of  one  person  at  the  instigation  of 
and  for  the  direct  benefit  of  another,  and  the  relief  asked  for  is  such  as 
to  give  the  latter  the  fruits  of  any  judgment,  the  case  is  within  the  pro- 
vision  of  the  Code  of  Civil  Procedure  (§  8247).  declaring  that  "  where 
an  action  is  brought  in  the  name  of  another  by  a  *  »  '  ♦  ♦  person 
who  is  beneficially  interested  therein/*  the  latter  shall  be  liable  for  costs 
the  same  **  as  if  he  was  the  plaintiff." 

This  action  was  brought  by  the  advice  and  procurement  of  L.,  who  employed 
the  attorney,  furnished  most  of  the  means  to  carry  it  on,  and  generally 
directed  and  controlled  the  proceedings;  its  object  being  to  compel  the  de- 
fendant, W.,  who  the  complaint  alleged  had  agreed  with  plaintiff  to  pay  a 
mortgage  executed  by  her  to  L.,  to  specifically  perform  that  contract. 
L.  was  joined  as  a  party  defendant,  but  was  not  served  with  process  and 
did  not  appear  in  the  action.  Judgment  was  rendered  against  plaintiff  with 
costs.  Hdd,  that  L.  was  properly  charged  with  the  costs  ;  also  that  the 
question  was  not  precluded  by  the  previous  denial  of  a  motion  made 
by  W.  to  substitute  L.  as  plaintiff. 

(Argued  March  11, 1884;  decided  March  21, 1884.) 
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Appeal  by  defendant,  Ludington,  from  an  order  of  the 
General  Term  of  the  Superior  Court  of  the  city  of  New  York, 
which  affirmed  an  order  of  Special  Term  directing  Ludington 
to  pay  the  costs  recovered  by  Watkins  against  plaintiff. 

The  nature  of  the  action  and  the  facts  so  far  as  material  are 
stated  in  the  opinion. 

B.  F,  Tracy  for  appellant.  Where  the  substantive  right  of 
action  exists  in  and  is  owned  by  the  person  in  whose  name  an 
action  is  brought,  no  other  pei^son,  whatever  part  he  may  have 
taken  in  the  prosecution,  can  be  made  liable  for  costs.  {Met' 
celon.  V.  FovH&Ty  Superior  Ct.  R. ;  Miller  v.  FranTdin^  20 
Wend.  630.)  An  assignment  made  simply  as  collateral  to  an 
indebtedness  of  the  assignor  to  the  assignee  is  not  such  a 
transfer  as  makes  the  assignee  liable  under  the  provisions  of 
*  the  old  Code.  {Peck  v.  YorTc,  75  K  T.  421.)  The  order 
made  pending  the  action,  denying  the  motion  to  strike  out 
Ludington's  name  as  a  defendant  and  substitute  him  as  plaint- 
iff, on  the  ground  that  he  was  the  real  party  in  interest,  is  a 
bar  to  this  motion.  {Dwight  v.  St.  John^  25  N.  Y.  203; 
Bangs  v.  Strong^  4  Anst.  315 ;  Howell  v.  MilU^  36  N.  Y. 
322 ;  Demarest  v.  Darg^  32  id.  281 ;  Brown  v.  Mayor^  etc,j 
6G  id.  385.) 

Oliver  W.  West^ tor  respondent.  Ludington  was  properly 
charged  with  the  costs.  (2  R.  S.  619,  §  44 ;  Code  of  Civ.  Pro., 
§  3247  ;  Wheeler  v.  Wright,  14  Abb.  356 ;  Ward  v.  Boy,  69 
N.  Y.  96 ;  JUoEench  v.  McHench,  7  Hill,  204 ;  Cohard  v. 
Oliver,  7  Wend.  497;  Whitney  v.  Co(ypeT,  1  Hill,  629-33; 
OUea  V.  HaXbert,  12  N.  Y.  32 ;  Bli^  v.  Oti%,  1  Denio,  656 ; 
Voorhies  v.  McCartney,  51  N.  Y.  387-90.)  He  cannot  escape 
liability  on  the  ground  that  he  was  a  party,  and  is  therefore 
protected  by  the  tenns  of  section  321  of  the  old  Code.  '  (2  R. 
S.  619,  §  44 ;  Laws  of  1880,  chap.  245  ;  Wheder  v.  Wright, 
14  Abb.  353-6 ;  Ward  v.  Boy,  69  N.  Y.  98-9 ;  Horton  v. 
Payne,  27  How.  Pr.  374-7  \  N.  T.  <&  IL  B.  B.  Co.  v.  Kyle, 
5  Bosw.  587-93 ;  Ha/voh  v.  Bishop,  10  Hun,  509.)    As  the 
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referee  aud  the  court  below  have  determined  Lndington 
brought  the  action  in  Mrs.  Slauson's  name,  that  fact  will  be 
assumed  by  this  court.  {Laidlaw  v.  SchuToaker^  6  N.  T. 
Week.  Dig.  106  ;  Ru%t  v.  Hauselt,  46  N.  Y.  Sup.  Ct.  22-37 ; 
69  N.  T.  97.) 

Andbews,  J.  The  evidence  though  conflicting  justifies  the 
conclusion  that  Ludington  advised  and  procured  the  bringing 
of  the  action,  employed  the  attorney,  furnished  to  a  great  ex- 
tent the  means  to  carry  it  on,  and  generally  directed  and  con- 
trolled the  proceedings.  The  purpose  of  the  action  was  to 
compel  the  defendant  Watkins,  who  by  agreement  with  Mrs. 
Slauson  had  assumed  to  pay  her  mortgage  .to  Ludington, 
specifically  to  perform  his  agreement,  and  Ludington  was 
joined  as  a  party  defendant,  but  was  not  served  with  process, 
nor  did  he  appear  in  the  action.  The  cause  of  action,  if  any 
existed,  was  in  the  plaintiff,  but  Ludington  was  interested  in 
maintaining  the  suit,  as  any  recovery  therein  would  inure  to 
his  benefit.  The  enforcing  of  the  alleged  liability  of  Watkins 
would,  or  might  insure  the  payment  of  his  mortgage  debt, 
and  it  has  since  turned  out  that  the  mortgage  was  an  inade- 
quate security,  and  the  obligor  on  the  bond  has  become  in- 
solvent. It  is  the  case  of  an  action  brought  by  one  person  in 
the  name  of  another,  for  the  common  benefit  of  both,  upon  a 
cause  of  action  so  framed  that  the  fruits  of  the  litigation,  if 
successful,  would  be  appropriated  to  the  use  of  the  person 
bringing  the  action  in  discharge  of  a  debt  owing  by  the  plaint- 
iff to  him. 

The  court  below  charged  Ludington  with  the  costs  of  the 
defense,  and  the  main  point  is  whether  it  is  the  case  of  an 
action  "  brought  in  the  name  of  another  by  a  transferee  of  the 
cause  of  action,  or  by  any  other  person  who  is  beneficially  in- 
terested therein,"  within  section  3247  of  the  Code.  We  think 
the  action  was  brought  by  Ludington  within  the  meaning  of 
the  section.  (  Whitney  v.  Cooper ^  1  Hill,  632  ;  OUea  v.  RdUbert^ 
12  N.  T.  32.)  He  was  not,  however,  a  "  transferee  of  the  cause 
of  action"  by  virtue    of  any. formal  assignment  from  the 
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plaintiff,  and  is  not  chargeable  with  costs  on  that  ground.  His 
liability  must  depend  upon  the  question  whether  he  was  "  bene- 
ficially interested  "  in  the  cause  of  action  within  the  section. 

The  cause  of  action,  if  any,  belonged  as  we  have  said  to  the 
plaintiff.  But  the  plaintiff  by  the  agreement  of  Watkins  to 
pay  the  mortgage  held  by  Ludington,  as  a  part  of  the  pur- 
chase-money of  the  land  conveyed  by  her  to  Mrs.  Watkins, 
became  as  to  Watkins,  a  surety  for  the  mortgage  debt.  The 
law  permits  a  surety  under  some  circumstances,  to  bring  an 
action  against  the  principal  debtor,  joining  the  creditor  as  a 
party,  to  compel  the  former  to  pay  to  the  latter  the  debt  in  ex- 
oneration of  the  surety's  liability.  This  was  the  relief  sought 
in  this  action.  .  The  plaintifE  failed  for  reasons  which  it  is  un- 
necessary to  state  (see' 86  N.  Y.  597).  She  had  no  pretense  of 
any  right  to  receive  in  her  own  behalf  the  debt  owing  by  Wat- 
kins. The  only  right  she  had,  if  any,  was  to  compel  its  pay- 
ment to  Ludington.  Her  success  would  give  to  Ludington 
a  new  security,  to-wit :  a  judgment  against  a  party  not  origin- 
ally bound  for  the  debt,  upon  satisfaction  of  which  the  debt 
would  be  discharged.  It  may  be  that  Ludington  under  the 
doctrine  of  Lawrence  v.  Fox  (20  N".  T.  268)  could  have  main- 
tained an  action  in  his  own  name  against  Watkins  upon  his 
promise.  Ludington  would  have  derived  the  same  benefit 
from  a  successful  prosecution  of  Mrs.  Slauson's  action,  as  from 
one  in  his  own  behalf  as  plaintiff.  Under  the  circumstances 
we  are  of  opinion  that  Ludington  was  so  far  identified  in 
interest  with  Mrs.  Slauson  that  it  may  be  properly  held  that 
he  was  beneficially  interested  in  the  claim  and  relief  sought  in 
her  action  within  the  meaning  of  the  statute. 

The  learned  counsel  for  the  appellant  insists  that  where  a 
substantive  right  of  action  exists  in,  and  is  owned  by,  the  per- 
son in  whose  name  the  action  is  brought,  no  other  person, 
whatever  part  he  may  have  taken  in  the  prosecution,  can  be 
made  liable  for  costs.  We  are  not  disposed  to  dissent  from 
this  proposition  as  applied  to  cases  where  the  party  prosecut- 
ing the  suit  has  an  indirect  interest  only  in  the  litigation,  as 
when  an  indorser,  or  guarantor,  induces  the  creditor  to  pro* 
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ceed  against  tbe  principal  debtor  for  the  collection  of  the 
debt,  or  assists  in  carrying  on  the  prosecution.  But  when,  as 
in  this  case,  the  action  is  brought  in  the  name  of  another  for 
the  direct  benefit  of  the  promoter,  and  the  relief  is  framed  so 
as  to  give  him  the  fruits  of  any  judgment  which  may  be  had, 
we  think  the  case  is  within  the  spirit  and  fair  construction  of 
the  statute.  The  question  is  not  concluded  by  the  denial  of 
the  motion  made  by  Watkins,  to  substitute  Ludingtou  as 
plaintiff  in  place  of  Mrs.  Slauson.  The  denial  may  very  well 
have  proceeded  upon  the  ground  that  the  practice  did  not 
authorize  such  relief,  and  there  is  evidence  tending  to  show 
that  this  was  the  ground  of  the  decision. 

The  objection  that  section  3247  of  the  Code  does  not  apply, 
because  Ludingtou  was  a  party  to  the  action,  is  sufficiently 
answered  by  the  proof  that  he  was  not  served  with  pro- 
cess, and  did  not  appear  in  the  action,  and  as  against  him  the 
suit  was  never  brought. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


I9S  m 

130JW6 

William  I.  Chase  et  al.,  Appellants,  v.  Nelson  Chase  et  al.,         1%  m 
Appellants;  James  Knowles  and  Marcus  L.   Steiglitz,        I    ^^  378| 
Respondents.  ' — 

When  An  asaessment  for  a  local  improyement  in  the  city  of  New  York  has 
been  adjudged  absolutely  void  by  this  court  in  proceedings  by  one  owner 
of  lands  assessed,  not  by  reason  of  any  extraneous  fact,  or  because  the 
statute  under  which  such  improvemeDt  might  have  been  made  had  not 
been  complied  with  in  some  particular  of  detail,  but  because  there  was 
no  statute  giving  to  the  persons  who  had  assumed  to  direct  the  improve- 
ment power  to  do  so,  a  purchaser  from  another  owner  of  land  assessed 
may  not  object  to  completing  Ills  purchase  because  of  the  assessment ; 
the  judgment  is  conclusive,  as  to  all  litigants  and  all  controversies  where 
the  question  is  presented,  that  the  assessment  cannot  be  regarded  as  a 
lien,  or  in  any  reasonable  view  as  a  cloud  upon  title. 

The  provision  of  the  "  act  relating  to  certain  assessments  for  local  Im- 
provements in  the  city  of  New  Yorit "  (§§  2,  8,  chap,  550,  Laws  of  1880), 
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which  declares  that  the  assessments  therein  referred  to  "  cannot  be  dis- 
turbed, modified  or  yacated/'  except  as  therein  provided,  simply  applies 
to  some  affirmative  judicial  proceeding  instituted  by  an  owner  of 
property  assessed,  it  does  not  afiect  the  common-law  right  of  the  owner 
to  interpose  as  a  defense  against  a  claim  under  the  assessment  that  it  is 
alMolutely  void. 

(Argued  January  15,  1884  ;  decided  AprU  15, 1884.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  the  dates  of  which,  aud 
the  nature  thereof,  as  well  as  the  material  facts,  are  stated  in 
the  opinion. 

Alfred  Roe  and  John  J.  MacHin  for  plaintiffs,  appellants.  It 
is  not  sufficient  that  the  assessment  is  an  apparent  lien  or 
incumbrance,  but  it  must  be  shown  to  be  a  valid  or  subsisting 
lien  or  incumbrance,  which  may  be  enforced  against  the  prop- 
erty. {Tappan  v.  Toung^  9  Daly,  357.)  Any  evidence  tend- 
ing to  show  its  invalidity  is  admissible,  and  should  be  con- 
sidered in  determining  whether  the  assessment  is  a  valid  lien. 
{Tappan  v.  Young^  9  Daly,  357.)  The  general  rule  is  that  a 
purchaser  at  a  judicial  sale  is  only  entitled  to  such  a  title 
as  the  purchaser  of  premises  at  a  private  sale  would  be  entitled 
to  receive  from  his  vendor,  and  he  will  be  required  to  com- 
plete his  purchase  unless  it  appears  that  the  title  is  not  free 
from  reasonable  doubt,  or  there  is  a  valid  or  subsisting  lien 
on  the  premises  in  favor  of  third  persons.  {Dunham  v. 
Minardj  4  Paige,  441 ;  Schriver  v.  SchriA)er^  86  N.  T.  575 ; 
Costar  V.  Clarh^  3  Edw.  Ch.  575 ;  Spring  v.  Sanford,  7 
Paige's  Ch.  650;  In  re  Browning^  2  id.  64;  Pomeroy  on 
Cont.  [Specific  Perf.],  §§  197-203;  Waterman  on  Specific 
Perf.,  §  412;  Panglum  v.  Miles,  10  Abb.  N.  C.  42 ;  Brooh 
lyn  Park  Coinmra.  v.  Armstrong,  45  N".  Y.  248  ;  In  re  Prot. 
E.  Church,  31  id.  574.)  The  cause  from  which  the  doubt 
arises  must  be  something  more  than  mere  speculation,  theory 
or  possibility.  (Pomeroy  on  Cont.,  §§  202-204 ;  Waterman 
on  Specific  Perf.,  §§  412,  416 ;  In  re  Cavanaugh,  23  How. 
Pr.  358;  Jordaii  v.  PoiOon,  77  N.  Y.   518;  2  Sugdeu  on 
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Vendors  [8th  Am.  ed.],  577,  580.)  Where  the  title  is  not 
objected  to,  and  the  objection  is  that  there  is  a  lien  or  incnm- 
brance  on  the  property,  then,  to  be  tenable,  it  must  appear 
that  such  lien  is  a  valid  or  subsisting  one.  {Dunham  v. 
Minardy  4  Paige,  441 ;  In  re  Prot.  E.  Church,  31  K  Y.  674 ; 
Brooklyn  Park  Comm^ra  v.  Armstrong,  45  id.  248 ;  Pang- 
hum  V.  Miles,  10  Abb.  N.  0.  42,  46.)  The  parties  here  had 
a  right  to  rely  on  the  decision  in  Matter  of  Deermg  (85  N.  T. 
1),  which  involved  the  same  assessment,  as  the  settled  law  of 
this  State.  {Mechanics'  Bk  v.  Dakm,  8  Hun,  432-3; 
Owens  V.  Missionary  Society,  14  N.  Y.  380,  412 ;  Pomeroy  on 
Oont.,  §  202,  note  4 ;  Zink  v.  City  of  Buffalo,  6  Hun,  611 ; 
In  re  Douglasa^  46  N.  Y.  42  ;  Lennon  v.  Mayor,  55  id.  361 ; 
In  re  Robhvne,  82  id.  231 ;  In  re  Lange,  86  id.  307-9 ;  Stew- 
art V.  Palmer,  74  id.  183 ;  Horn  v.  Town  of  New  Lots,  83 
id.  103;  In  re  Weil,  id.  543,  550;  Cooley  on  Const.  Lim.  62, 
marg.  p.  50.)  In  any  such  proceeding  the  invalidity  of  the 
assessment  must  necessarily  appear,  and  be  a  bar  to  such  pro- 
ceeding. {Horn  V.  Town  of  New  Lota,  83  N.  Y.  103 ;  Astor 
V.  Mayor,  etc,,  39  Supr.  Ot.  120 ;  Townsend  v.  Mayor,  etc,, 
77  N.  Y.  542 ;  ScoU  v.  Onderdonk,  14  id.  9.)  The  assess- 
me^;t  is  not  a  cloud  on  the  title.  {Stuart  v.  Palmer,  74  N.  Y. 
183  ;  Lennon  v.  Mayor,  5  Daly,  347 ;  55  N.  Y.  361 ;  Mayor, 
etc,,  V.  Ferry  Co.,  9  Hun,  620 ;  NichoU  v.  Yoorhis,  id. 
171 ;  81  N.  Y.  153.)  In  the  exercise  of  its  taxing  power,  the 
legislature  cannot,  by  a  retrospect! v^e  law,  confer  jurisdiction 
or  power  to  do  an  act  where  neither  jurisdiction  or  power 
existed  at  the  time  the  act  was  committed.  (Cooley's  Const. 
Lim.  472-3,  marg.  p.  383  ;  Tefft  v.  City  of  Buffalo,  82  N.  Y. 
204.)  Or  validate  a  contract,  or  bind  a  party,  where  he  was 
not  before  bound.  {N.  Y.  <&  0.  R.  li.  v.  Ho7m,  57  N.  Y. 
473-8 ;  Cooley's  Const.  Lim.  4^5,  marg.  p.  369 ;  McDaniel  v. 
Carroll,  19  111.  226;  Peojile  v.  Lynch,  51  Cal.  15 ;  Sedgwick 
on  Const.  Law  [Pomeroy's  Notes],  141-3.)  Where  an  act, 
proceeding  or  transaction  is  void  and  not  merely  voidable  on 
account  of  some  formal  defect,  it  cannot  be  cured  by  legis- 
lative action.  {Mayor,  etc,,  v.  Horn,  26  Md.  194.)  If  a  statute 
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is  within  the  power  of  the  legislature  to  enact,  it  is  a  general 
mie  that  unless  it  admits  of  no  other  construction,  it  is  not  to 
be  construed  as  affecting  existing  rights  or  remedies,  or  as  di- 
vesting existing  defenses.  {]}/'.  Y.  cfe  0.  JR.  JR.  v.  Sbrrij  57 
N.  Y.  473,  478,;  Potter's  Dwarris,  162,  note  9.)  An  intention 
to  validate  a  void  act  is  not  to  be  presumed,  but  it  must,  in 
express  terms,  be  validated.  (Dill,  on  Miin.  Corp.,  §  763 ; 
Cooley  on  Const.  Lim.  641-3  [X  518]  ;  Sharp  v.  Spier,  4  HiU, 
76 ;  Potter's  Dwarris,  146 ;  Berley  v.  Rcmipacher,  5  Duer, 
183 ;  Johnson  v.  Burrell^  2  Hill,  288.)  Previous  acts  of  the 
legislature  on  the  same  subject  may  be  examined  for  the  pur- 
pose of  ascertaining  the  intention.  {Haaaen  v.  City  of  RochenUr^ 
6  Lans.  185,  197;  65  N.  Y.  616;  67  id.  526;  Nea)eU  t. 
Wheder,  48  id.  486.) 

Jaines  0.  Carter  for  defendants,  appellants.  The  local  im- 
provement which  was  the  foundation  of  the  assessment  in 
question  having  been  undertaken  and  executed  without  any 
legal  authority  the  assessing  officers  had  no  jurisdiction  to 
make  it,  and  its  absolute  invalidity  could  not  be  remedied  by  a 
mere  legislative  mandate.  (Cooley  on  Taxation,  223 ;  Van 
Rensselaer  v.  Whitheckj  49  N.  Y.  349 ;  Cruger  v.  Dougherty, 
43  id.  107 ;  Newell  v.  Wheeler,  48  id.  486 ;  Thompson  v. 
Bwmham,  61  id.  52;  JM^atter  of  Blodgett,  91  id.  117;  Bre- 
voort  V.  City  of  Brooklyn,  89  id.  128.)  The  condition  that  a 
local  improvement  cannot  be  instituted,  except  in  accordance 
with  prescribed  law,  is  not  created  by  the  legislature.  It  is  an 
original  and  fundamental  principle,  which  the  legislature  itself 
must  obey.  (Cooper  on  Taxation,  227 ;  JVaL  B*k  of  Cleve- 
land V.  lola,  9  Kans.  686,  689.)  It  was  the  intention  of  the 
legislature  to  limit  the  affirmative  equitable  remedy  of  vacat- 
ing assessments,  whether  sought  by  suit  or  petition  under  the 
act  of  1858  (Chap.  338)  to  equitable  principles..  {^Bennett  v. 
City  of  Buffalo,  17  N.  Y.  383,  388;  In  re  KendaU,  85  id. 
302 ;  Morewood  v.  Corporation  of  New  York,  6  How.  Pr. 
386 ;  Nat  B'k  v.  PeUon,  103  U.  S.  732.)  In  this,  as  in  all 
such  cases,  the  question  for  the  court  is  —  "  can  we  see  that  the 
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purchaser  could  never  be  subjected  to  hazard  by  any  attempt 
to  assert  the  outstanding  alleged  lien."  {Emery  v.  Orocook^  6 
Madd.  64 ;  Pomeroy  on  Specific  Perf .  198  ;  Fry  on  Specific 
Perf.  258 ;  Pyrke  v.  Waddingham^  10  Hare,  38 ;  Schriver  v. 
SoArivery  86  N,  Y.  576.) 

# 
Henry  OoUgetreu  for  Marcus  L.  Steiglitz,  respondent.  The 
purchaser  at  a  sale  in  partition  has  a  right  to  require  a  good 
title,  and  will  not  be  compelled  to  complete  his  purchase  and 
accept  a  deed  which  leaves  him  to  the  uncertainty  of  a  doubtful 
title,  or  to  the  hazard  of  a  contest  with  other  parties  which  will 
seriously  affect  the  value  of  the  property.  {Jordon  v.  JPoillony 
77  N.  Y.  519;  Schriver  v.  Schriver^  86  id.  576 ;  Zee  v.  Zee^  27 
Hun,  2;  McQowan  v.  WUkinSy  1  Paige's  Ch.  120 ;  Dohhs  v.  Ntyr^ 
cross,  24N.  J.  Eq.  327 ;  MoU  v.  Motty  68  N.  Y.  258.)  The  assess- 
ment for  regulating  Tenth  avenue,  when  confirmed  December 
20, 1878,  by  the  board  of  revision  and  correction  of  assessments, 
and  its  title,  with  date  of  confirmation  and  date  of  entry  duly 
entered  according  to  law  in  the  record  of  titles  of  assessments, 
kept  in  the  office  of  the  clerk  of  arrears,  became  a  lien  upon  the 
premises.  (Chap.  579,  Laws  of  1853.)  A  suit  will  be  upheld 
to  remove  as  a.  cloud  upon  title  a  claim  which  appears  to  be 
valid  on  the  face  of  the  record,  and  the  defect  in  which  can 
only  be  made  to  appear  hy  extrinsic  proof;  so  held  in  the  case 
of  an  assessment  which  was  illegal  and  void.  {Crook  v. 
Andrewsy  40  N.  Y.  547 ;  AUen  v.  Qity  of  Buffaloy  39 
id.  386 ;  Scott  v.  Onderdonky  14  id.  9.)  The  assessment  in 
question  was  at  least  an  apparent  lien,  and  a  cloud  upon  the 
title.  {Deering  Casey  86  N.  Y.  1.)  It  is. not  a  case  of  "an 
unconstitutional  and  void  assessment  whose  invalidity  must  at 
once  appear  whenever  it  is  brought  into  a  judicial  focus." 
{H(ym  V.  Tcrvon  of  New  LotSy  83  N.  Y.  104 ;  Marsh  v.  City 
of  BrooJdyny  59  id.  280.)  It  was  the  duty  of  the  referee  to 
pay  such  assessment.  {PeoplCy  ex  rel.  Po/y,  v.  BergeUy  53 
K.  Y.  404.)  Improvements  are  applicable  only  to  the  lands 
described  in  the  proceeding,  and  the  vacation  of  assessments  as 
to  these  lands  does  not  operate  to  render  ,the  assessment  for 
SicKELs  —  Vol.  L.  48 
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the  whole  improvement  invalid.  {Matter  ofDdcmcy^  52  N.  T. 
82 ;  PurseU  v.  Maym\  etc.,  85  id.  83.) 

Danforth,  J.  The  appellants  were  parties,  plaintiff  and 
defendant,  in  this  action,  for  the  partition  or  sale  of  certain 
real  estate,  which  sq  far  as  these  appeals  are  concerned  may 
be  described  as  part  of  the  premises  intended  to  be  affected 
by  the  assessment  for  regulating,  grading,  etc.,  Tenth  avenue 
in  the  city  of  New  York,  from  One  Hundred  and  Fifty- 
fifth  to  One  Hundred  and  Ninety-fourth  street,  consid- 
ered in  the  Matter  of  Deering  (85  N.  Y.  1).  At  a  sale  had 
by  the  referee  in  pursuance  of  the  judgment  in  partition,  the 
respondent  Knowles  became  the  purchaser  of  part  of  the 
premises  known  as  lot  66,  and  paid  a  portion  of  the  price- 
The  respondent  Steiglitz  also  purchased  other  lots.  It  was  one 
of  the  conditions  of  sale  that  all  taxes  and  assessments  which 
at  the  time  of  sale  were  liens,  or  incumbrances,  upon  the  prem- 
ises should  be  paid  out  of  the  purchase-money.  The  referee, 
although  requested  by  the  purchasers  to  pay  the  assessment 
above  referred  to,  refiised  to  do  so  upon  the  ground  that  it  was 
void,  and  therefore  not  a  lien  upon  the  premises.  Knowles 
refused  to  complete  his  purdiase,  and  a  motion  was  made  at  a 
Special  Term  to  compel  him  to  do  so.  The  matter  was  referred 
to  a  referee,  who  reported  that  the  assessment  was  a  lien  — 
that  Knowles  should  not  be  required  to  complete  his  purchase, 
but  should  be  repaid  the  sum  already  advanced  by  him,  and 
his  expenses.  The  plaintiff 's  exceptions  to  the  report  were 
overruled  and  the  report  was  confirmed  by  the  Special  Term, 
on  the  11th  day  of  March,  1883.  Upon  appeal  to  the  General 
Term  the  order  was  affirmed  on  the  Ist  day  of  October,  1883, 
and  the  referee  who  made  the  sale  was  directed  to  pay  the 
assessments  in  question  out  of  the  purchase-money. 

The  purchaser  Steiglitz  also  applied  at  the  Special  Term  for 
an  order  requiring  the  referee  to  pay  the  assessment  on  his 
lots.  On  the  5th  of  March,  1883,  his  application  was  denied 
and  he  appealed  to  the  General  Term.  On  the  1st  day  of  June 
the  order  was  reversed,  and  the  referee  directed  to  pay  the 
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assessment  out  of  the  proceeds  of  sale  in  bis  hands.  Fi*om 
the  orders  of  June  1st  and  October  1st,  1883,  appeals  are 
taken  to  this  court. 

The  question  is  whether  the  title  offered  to  the  purchaser  is 
such  a  one  as  the  court  in  the  exercise  of  its  discretion  should 
require  him  to  take.  The  only  objection  urged  against  it  is  the 
assessment.  Unless,  therefore,  it  is  a  lien  upon  the  property, 
or  in  some  reasonable  view  may  be  regarded  as  a  cloud  upon 
the  title,  the  appeals  must  prevail.  We  held  in  the  case  dted 
{Matter  of  Deering^  supra),  that  the  assessment  in  question 
was  invalid,  and  put  the  decision  upon  the  ground  that  the  im- 
provement for  which  it  was  laid  was  unauthorized,  and  that 
the  ofl5cers  directing  it  to  be  done  acted  without  jurisdiction. 
That  decision  is  binding,  and  we  think  decisive  in  favor  of 
the  appellants.  It  turned  upon  the  point  now  raised  by  the 
respondent,  and  settled  as  a  rule  of  law,  that  the  whole  assess- 
ment was  void,  not  by  reason  of  extraneous  facts,  nor  even 
because  the  statute  under  which  such  improvements  might  be 
made  had  not  in  some  particular  of  detail  been  complied  with, 
but  because  there  was  no  statute  giving  to  the  persons  who  had 
assumed  to  direct  the  improvement,  power  to  do  so. 

The  city  of  New  York  was  the  party  then  directly  concerned 
in  upholding  the  proceedings  by  which  the  lien  now  set  up  is 
alleged  to  have  been  created.  Those  proceedings  were  solely 
in  controversy,  and  the  point  adjudged  in  that  case  having 
been  deliberately  passed  upon  by  the  court  of  last  resort  in  this 
State,  should,  therefore,  be  deemed  settled  as  to  all  litigants 
and  to  all  controvei'sies  presenting  the  same  question  of  law. 
(1  Kent's  Com.  [12th  ed.  541]  475  ;  Palmers.  Lawrence^  5  N. 
T.  389.)  The  respondent  objects,  however,  that  one  property 
owner  cannot  avail  himself  of  the  proceedings  instituted  by  the 
owners  of  other  property  affected  by  the  same  assessment. 
This  is  true  in  a  certain  sense.  {Matter  of  Ddancey^  52  N. 
Y.  80 ;  Purasell  v.  Mayor ^  etc.^  85  id.  330.)  He  cannot  come 
in  and  on  the  foot  of  a  judgment  already  rendered  and  to  which 
he  was  not  a  party,  ask  such  relief  as  had  been  given  to  the 
suitor  upon  whose  motion  it  had  been  rendered.    His  situation 
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might  be  very  different,  and  so  it  is  suggested  in  the  Ddancey 
Case  {auprd).  Bat  where  one  seeks  to  enforce  an  assessment 
against  the  property  of  another,  the  owner  may  have  the  benefit 
of  a  judicial  finding  in  respect  to  it,  and  when,  as  in  this  in- 
stance, that  declaration  is  to  the  effect  that  the  assessment  is 
absolutely  void,  it  cannot  be  doubted  that  he  would  defeat  his 
adversary.  Here  the  fact  upon  which  the  quality  of  the 
vendor's  title  depends  is  the  invalidity  of  the  assessment,  and 
in  Y\ew  of  the  decision  in  regard  to  it  {In  re  Deering^  supra)^ 
it  may  safely  be  assumed  that  a  trial  court  would  make  no 
error  if  it  directed  a  jury  to  find  that  way.  This  is  said  to  be 
a  test  by  which  to  determine  whether  a  rational  doubt  exists 
as  to  the  title.     {Shriver  v.  Shriver^  86  N.  Y.  575.) 

But  it  is  argued  by  the  respondent  that  the  right  to  insist 
upon  the  invalidity  of  the  assessment  has  been  lost  by  lapse  of 
time.  This  contention  is  made  to  rest  upon  the  ^'  act  relating 
to  certain  assessments  for  local  improvements  in  the  city  of 
New  York,"  passed  June  9,  1880.  (Laws  of  1880,  chap.  550.) 
The  assessment  in  question  was  confirmed  on  the  20th  of 
December,  1878,  and  is,  therefore,  one  wliich  "  cannot  be  dis- 
turbed, modified  or  vacated  except  in  the  manner  and  to  the 
extent  provided"  in  that  act.  (Laws  of  1880,  aupra^  §§  2,  8.) 
If  either  of  tliese  words  describe  the  result  of  a  successful 
answer  to  an  effort  by  the  city  or  other  party  to  enfoi'ce  the 
assessment,  then  it  must  be  conceded  that  the  appeals  should 
fail.  We  think  they  do  not.  They  assume  the  appearance  oi 
the  property  owner  before  the  courts  in  a  different  attitude  — 
as  a  party  plaintiff,  or  as  one  complaining,  and  who  by  appro- 
priate action  instigates  a  court  to  act  affirmatively  in  his  behalf, 
and  through  judicial  «^tion  modify  or  vacate  an  assessment. 

Such  also  is  the  clear  inference  to  be  drawn  from  the  lan- 
guage of  section  twelve  of  that  act.  "  No  existing  provision  of 
law,"  it  says,  "  shall  enable  or  permit  any  court  to  vacate  or 
reduce  any  assessment  *  *  *  otherwise  than  to  reduce  it 
to  the  extent  that  the  same  may  be  shown  by  parties  com- 
plaining thereof,"  etc.  A  party  who  defends  upon  the  ground 
that  the  alleged  assessment  is  in  fact  no  assessment  —  who 
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asks  no  favor  from  the  court,  but  only  that  legal  protection  to 
which  he  is  entitled,  can  in  no  sense  be  regarded  as  a  party- 
complaining,  or  as  an  actor  in  the  proceedings.  As  the  law 
stood  before  that  act,  a  property  owner  subject  to  an  unjust 
burden  of  taxation  or  assessment,  might  move  the  court  by 
appropriate  action,  or  stand  upon  his  legal  rights  and  defend. 
{Lennon  v.  Mayor,  etc.,  55  N.  T.  361.)  Both  courses  were 
open  to  him.  So  he  might  have  had  by  statute  a  certain 
equitable  or  special  remedy.  (Laws  of  1858,  chap.  838  ;  Laws 
of  1870,  chap.  383  ;  Laws  of  1872,  chap.  580 ;  Laws  of  1874, 
chap.  312.)  He  had  therefore  the  opportunity  of  relief  at 
common  law,  and  by  statute.  If  he  relied  upon  the  latter  he 
mtist  of  course  comply  with  its  terms  as  to  time  and  manner 
of  proceeding  and  submit  to  its  conditions.  But  he  was  not 
bound  to  rely  upon  the  statute,  or  take  any  active  measures 
for  review.  In  the  case  of  a  void  judgment  even,  no  one  is 
bound  to  appeal,  but  may  resist  it  and  assert  its  invalidity  at 
all  times.  This  is  a  fundamental  right.  In  the  absence  of 
jurisdiction,  an  order,  judgment  or  other  adjudication  is  a 
nullity. 

The  act  of  1880  limited  the  effect  of  existing  provisions  of 
law  and  in  terms  repealed  inconsistent  statutes,  and  declared  a 
short  period  of  limitation,  within  which  proceedings  might  be 
taken  to  vacate  or  reduce  assessments.  It  went  no  further. 
It  was  evidently  aimed  at  evils  tolerated  by  previous  statutes, 
and  was  to  incite  to  diligence  the  aggrieved  tax  payer.  But  it 
contains  no  words  designed  to  take  away  any  common-law 
right  of  defense  against  the  enforcement  of  a  void  tax,  or  to 
validate  erroneous  or  void  assessments.  It  cannot  be  implied 
that  it  was  intended  to  do  either ;  "  for  it  is  improbable  that  the 
legislature  would  infringe  rights,  or  depart  from  the  general 
system  of  law,  without  expressing  its  intention  with  irresistible 
clearness."  ( United  States  v.  BiU',  2  Cranch,  202 ;  Betinett 
V.  City  of  Buffalo,  17  N.  Y.  383 ;  Lennon  v.  Mayor,  etc., 
supra.)  Ho  such  intention  can  be  gathered  from  the  statute. 
Notwithstanding  its  provisions,  therefore,  the  owner  of  land 
cannot  be  divested  of  it  without  his  consent,  unless  by  statu- 
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toiy  authority  strictly  pursued,  and  when  it  appears  as  matter 
of  law  that  such  authority  is  wanting,  its  apparent  exercise 
cannot  be  deemed  to  create  a  reasonable  doubt  concerning  his 
title. 

We  think  the  appeals  well  taken ;  therefore  the  General 
Term  order  of  June  1,  1883,  is  reversed,  and  the  Special  Term 
order  of  March  5  aflirmed,  with  costs.  The  General  Term 
order  of  October  1,  1883,  and  the  Special  Term  order  of  March 
11,  1883,  are  both  reversed,  with  costs,  the  exceptions  to  the 
report  of  the  referee  sustained,  and  the  purchaser  Knowles  re- 
quired to  complete  his  purchase. 

All  concur. 

Ordered  accordingly. 


118  ^1     ^^  ^1^6  Matter  of  the  Accounting  of  Wilhelmina  B.  Neillet 
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118   1^  By  the  wiU  of  his  father,  A.  and  others  were  directed  to  paj  a  specified 

^i^._^  legacy  to  his  sister  S.     In  1828  A.  gave  to  S.,  who  was  then  married,  a 

141   218  written  instrument,  by  which  be  acknowledged  himself  to  have  in  pos- 
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3Q2|  session  and  to  hold  in  trust  for  her  the  sum  of  |268,  which  was  stated  to 
172  ^  16i  be  the  balance  of  the  legacy  then  due  her,  upon  which  sum  he  promised 
to  pay  legal  interest  as  long  as  the  same  remained  in  his  hands,  and  to 
advance  to  her  as  required  a  portion  of  the  principal,  it  having  been 
agreed,  as  the  instrument  stated,  between  A.  and  the  husband  of  S.  that 
the  money  should  remain  in  the  hands  of  A.  in  trust  for  her  and  for  her 
sole  benefit.  The  husband  of  S.  died  in  1840  ;  she  died  in  1842,  leaving 
a  daughter,  W.,  then  about  thirteen  years  of  age.  A.  died  in  1877.  W., 
in  1878,  took  out  letters  of  administration  upon  the  estate  of  her  mother, 
and  as  administratrix  preferred  a  claim  against  the  estate  of  A.  for  the 
sum  stated  in  said  instrument,  with  interest  from  its  date.  Held,  that 
the  claim  was  barred  by  the  statute  of  limitations  ;  that  as  A.  was  in  fact 
the  debtor  of  S.  he  could  not  change  the  character  of  his  obligation  by 
his  own  declaration  nor  could  any  agreement  on  the  part  of  S.  constitute 
him  trustee  instead  of  debtor,  as  under  the  law  as  it  then  stood  she  was 
disabled  from  making  such  an  agreement  because  of  her  coverture; 
that  the  agreement,  therefore,  that  the  money  should  remain  in  trust 
was  made  with  the  husband  alone  ;  it  affected  only  his  interest  in  the 
debt  and  ceased  upon  his  death,  and  thereupon  S.,  as  creditor  by  virtue 
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of  the  original  indebtedness,  became  entitled  at  once  to  payment,  and 
the  statute  then  began  to  run. 

Also  Iteld,  assaming  that  S.  might  have  elected  to  adopt  the  agreement 
made  by  her  husband  and  to  treat  A.  as  trustee,  this  would  not  change 
the  result,  as,  when  a  party  has  a  concurrent  remedy  in  equity  and  in  law 
time  is  as  absolute  a  bar  in  equity  as  it  is  in  law. 

8.  from  the  time  of  the  execution  of  the  paper  until  her  death,  resided  in 
the  family  of  A.,  apparently  having  no  property.  W.  also,  after  the 
death  of  her  mother,  lived  in  the  family  of  A.  up  to  her  marriage  in 
1855.  She  testified  that  she  found  the  paper  in  her  mother's  trunk 
after  her  death  ;  it  did  not  appear  that  she  made  any  claim  by  reason  of 
it  against  A.  during  his  life.  Held^  that  assuming  tlie  case  was  one  solely 
of  equitable  cognizance  and  that  the  statute  was  not  a  defense,  it  was 
a  stale  demand  which  equity  would  not  entertain  ;  also  that  the  legal 
presumption  of  payment  applied. 

Pa^ne  v.  Gardiner  (29  N.  Y.  148),  BaugTUon  v.  FUni  (74  id.  476),  Bean  y. 
Tonnde  (94  id.  881),  distinguished. 

(Submitted  January  17,  1884 ;  decided  April  15, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  12,  1882,  which  reversed  so  much  of  a  decree 
of  the  surrogate  of  Kockland  county,  made  upon  the  final 
accounting  of  respondent  as  administratrix  of  the  estate  of 
Alexander  Waldron,  deceased,  as  disallowed  a  claim  against 
said  estate,  presented  by  her  as  administratrix  of  the  estate  of 
Sarah  Byron,  deceased,  and  which  adjudged  the  said  claim  to 
be  valid  and  directed  its  payment. 

The  nature  of  the  claim  and  the  material  facts  relative 
thereto  appear  in  the  opinion. 

TkomaB  Nelson  for  Hannah  Osbom  and  another,  appellants. 
The  claim  was  baired  by  the  statute  of  limitations.  (Code, 
§  414;  2  R.  S.  301,  §  52 ;  Lawrence  v.  Trustees  of  L.  and  W. 
Orphan  Rouse^  2  Denio,  577;  Code  of  Pro.,  §382,  subd. 
1,  §  388.)  If  Mrs.  Byron  was  under  disability  as  a  married 
woman,  that  disability  ceased  in  1840,  and  the  action  should 
have  been  brought  within  ten  years  thereafter.  (  Wilson  v. 
£eUSy  4  Denio,  201.)  The  claim  was,  in  law,  presumptively 
paid.    (2  R  S.  301,  §  48 ;  Morey  v.  F.  Z.  c&  T.  Co,,  14  N.  Y. 
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307 ;  Cent.  B'k  of  Troy  v.  Heydom,  48  id.  260  ;  MaUory  v. 
Vanderbilt,  4  Abb.  N".  C.  127.)  The  paper  given  shows,  in 
fact,  an  indebtedness,  not  a  trust,  though  in  it  it  is  stated  the 
intestate  holds  the  same  in  tnist.  (Borst  v.  Corey,  15  X.  T. 
506;  Wheeler  v.  WameTy  47  id.  519;  HublbeU  v.  Medbury^ 
63  id.  99 ;  Loder  v.  Hatfield,  71  id.  92 ;  McMvUen  v.  Raf- 
feHy,  89  id.  456.) 

George  W.  Weiant  for  Henrietta  Brooks,  appellant.  The 
claim  was  barred  by  the  statute  of  limitations.  (Code,  §  414; 
Lawrence  v.  Trustees  of  the  Z.  and  W,  Orphan  House,  2 
Denio,  577;  Code  of  Pro.,  subd.  1  of  §§  382,  388.)  The 
trust  created  was  one  of  a  general  character,  such  as  may  be 
said  to  exist  between  bailor  and  bailee,  principal  and  agent,  etc. 
{Houghton  v.  Flint,  74  N.  T.  476-481.)  The  old  rale  that 
no  lapse-  of  time  is  a  bar  to  an  action  to  enforce  a  trust  as  be- 
tween trustee  and  cestui  que  trust  applies  only  to  strict  tech- 
nical trusts  which  were  solely  cognizable  in  equity.  It  is 
otherwise  where  there  is  a  remedy  at  law,  barred  by  the  lapse 
of  time.  {Murray  v.  Coster,  20  Johns.  576  ;  Hone  v.  Blood- 
good,  7  Johns.  Ch.  90,  135 ;  Gallatin  v.  Cunningham,  8  Cow. 
361 ;  Borst  v.  Carey,  15  N.  Y.  505 ;  Bundle  v.  Allison,  34 
id.  180 ;  Zoder  v.  Hatfield,  71  id.  92.)  The  Code  has  made 
the  limitations  as  to  the  time  within  which  actions  may  be 
brought  alike  applicable  to  all  actions,  legal  and  equitable,  and 
the  six  or  ten  years'  limitations  apply.  {Hatfield  v.  Loder,  71 
N.  Y.  92;  De  Pieties  v.  Thorn,  4  Bosw.  266,  288;  HuVbdl 
V.  SMey,  50  N.  Y.  463 ;  Peters  v.  Delaplaine,  49  id.  362 ; 
HuhbeU  v.  Medbury,  53  id.  98.)  The  disability  of  coverture 
is  of  no  avail,  as  the  husband  of  the  respondent's  intestate 
died  about  the  year  1842.  (Old  Code,  §  101 ;  Clark  v.  Gib^ 
hons,  83  N.  Y.  107.)  The  failure  to  have  administration  of 
Mrs.  Byron's  estate  granted  cannot  inure  to  the  benefit  of  this 
respondent  as  against  the  running  of  the  statute  except  for  the 
period  of  one  year.  (Old  Code,  §  102 ;  New  Code,  §§  403, 
403 ;  Hvllslamder  v.  Thompson,  5  Hun,  348 ;  Sanford  v.  Sari- 
ford,  62  N.  Y.  553 ;  Wilson  v.  Betts,  4  Denio,  201.)    The 
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debt  was  due  forthwith  after  the  making  of  the  instrument, 
l^nd  the  statute  of  limitations  began  to  run'  immediately  after 
the  making  of  the  paper.  (  Wheeler  v.  Wa^mer^  47  N.  Y.  519 ; 
IlvhbeU  V.  Medbury,  53  id.  99 ;  Loder  v.  Hatjidd,  71  id.  92.) 
As  matter  of  fact,  tha  instrument  relied  on  was  simply  a  recog- 
nition of  the  liability  and  indebtedness  of  Alexander  Waldron 
for  his  share  of  the  legacy  given  to  his  sister,  Mrs.  Byron,  and 
which  he  was  required  to  pay  under  their  father's  will,  as  the 
paper  recites.  {Downs  v.  FTienix  B^h^  6  Hill,  297 ;  Fayn4  v. 
Gardiner^  29  N.  Y.  146 ;  Boughion  v.  Flinty  74  id.  476.) 
The  paper  shows  a  debt,  payable  on  demand.  There  is  a  dis- 
tinction between  such  a  case  and  that  of  a  deposit.  {Downs 
V.  Fhenix  BTc,  6  Hill,  297 ;  Wheeler  v.  Wa/mer,  47  N.  Y.  519; 
Fayne  v.  Gardiner j  29  id.  146.)  If  the  writing  upon  which 
the  claim  is  based  be  regarded  as  the  formal  expression  of  the 
obligation  of  Alexander  Waldron  to  pay  the  legacy  bequeathed 
by  the  will  of  Abraham  Waldron,  and  the  legacy  be,  in  truth, 
the  real  cause  of  action,  then  the  claim  is  barred.  {Loder  v. 
Batfieldy  71  N.  Y.  92.)  The  claim  was,  in  law,  presumptively 
paid.  (2  R.  S.  301,  §  47 ;  Morey  v.  F.  L.  S  T.  Co.,  14  N.  Y. 
307 ;  Cent.  Rk  of  Troy  v.  Heydom,  48  id.  260 ;  2  Perry  on 
Trusts,  497,  §  866  [2d  ed.]  ;  Jackson  v.  Sackett,  7  Wend.  94 ; 
Miller  v.  Smithes  Fact,,  16  id.  443 ;  Lyon  v.  Chase,  61  Barb. 
13 ;  Abbott's  Trial  Ev.  812.)  A  demand  purely  equitable,  or 
to  which  the  statute  might  afford  no  bar,  may  be  rejected  be- 
cause of  staleness.  {Bruen  v.  Horn,  2  Barb.  586 ;  Moers  v. 
WhiU,  6  Johns.  Ch.  360 ;  RUt  v.  Blanchard,  4  Edw.  3.) 

George  H,  Forster  for  respondent.  The  Surrogate's  Court 
had  jurisdiction  to  determine  the  claim.  {Neilley  v.  NeiUey^ 
89  N.  Y.  352.)  The  instrument  on  which  the  claim  is  based 
declares  a  trust  which  relates  to  personal  property,  and  is  an 
express  trust.  Such  a  trust  may  be  declared  and  proved  by 
parol.  (Perry  on  Trusts,  §  86 ;  Day  v.  Roth,  18  N.  Y.  448, 
453 ;  Slocum  v.  Barry,  34  How.  Pr.  320 ;  Young  v.  Young, 
80  N.  Y.  437;  Boughton  v.  Flint,  74  id.  476,  481;  Payne 
V.  Gardiner,  29  id.  146 ;  Downes  v.  Fhenix  B%  6  Hill,  297.) 
SiCKELS  —  Vol.  L.  49 
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The  claim  was  not  barred  by  the  statute  of  limitations,  as  the 
paper  on  which  it  was  founded  either  declared  an  express  trust, 
or  was  a  certificate  of  deposit.  (Neilley  v.  NeiUey^  23  Hun, 
651;  89  N.  Y.  352;  SloGum  v.  Barry,  34  How-  Pr.  320; 
Toung  v.  Young,  80  N.  T.  437 ;  B(mghton  v.  Flint,  74  id. 
476 ;  Perry  on  Trusts,  §§  228,  863 ;  Decmche  v,  Sanetier,  Z 
Johns.  Ch.  190 ;  Goodrich  v.  Pendleton,  id.  389 ;  Hill,  on 
Trusts  [4th  ed.],  264;  Story's  Eq.  Jur.  [10th  ed.],  §  1273,  E; 
FoiUon  V.  Wilson,  N.  T.  W'kly  Dig. ;  Thatch&r  v.  Candee, 
3  Keyes,  157 ;  Payne  v.  Gardiner,  29  N.  T.  146 ;  Downes  v. 
Phenix  Rk,  6  Hill,  297.) 

Rapallo,  J.  Wilhelraina  B.  Neilley,  as  administratrix  of 
her  mother,  Sarah  Byron,  deceased,  claims  of  the  estate  of  her 
uncle  Alexander  Waldron,  deceased  (of  which  estate  the  claim- 
ant is  also  administratrix),  a  sum  of  money  alleged  to  have 
been  due  from  him  to  Sarah  Byron  in  the  year  1828.  Alex- 
ander Waldron  was  the  brother  of  Sarah  Byron,  and  by  the 
will  of  their  father  a  certain  legacy  was  directed  to  be  paid  by 
Alexander  Waldron  and  others  to  Sarah  Byrbn.  On  the  4th 
of  November,  1828,  Alexander  Waldron  gave  to  his  sister,  the 
said  Sarah  Byron,  a  written  instrument  in  the  following  words : 
"  I  hereby  acknowledge  to  have  in  my  possession  and  hold  in 
trust  for  my  sister  Sally,  the  wife  of  George  Byron,  the  sum 
of  $268,  being  the  balance  due  to  her  this  day,  for  her  propor- 
tion of  $1,000  directed  to  be  paid  by  my  father  in  his  last  will 
and  testament  by  my  brothers  Jacob,  Tobias  and  myself  to  his 
daughters,  for  which  sum  I  promise  to  pay  my  sister  legal 
interest  so  long  as  the  same  remains  in  my  hands,  and  from 
time  to  time,  as  her  necessities  may  require,  advance  to  her  a 
proportion  of  the  principal  moneys.  It  having  been  agreed 
between  me  and  her  husband,  the  said  George  Byron,  that  the 
said  moneys  shall  remain  in  my  hands  in  trust  for  his  wife  and 
fpr  her  sole  benefit. 

Witness  my  hand  this  4th  day  of  November,  1828. 
$268.  ALEXANDER  WALDRON.'* 
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George  Byron  died  about  the  year  1840 ;  Sarah  Byron  died 
March  27,  1842.  She  left  no  property  except  household  goods 
and  the  paper  before  described.  Her  daughter  Wilhelmiua 
(the  claimant)  was  then  about  thirteen  or  fourteen  years  of 
age,  and  from  that  time  until  August,  1855,  when  she  was 
married,  she  lived  in  the  same  house  with  her  uncle  Alexander 
Waldron. 

She  testified  that  she  found  the  paper  in  question  after  her 
mother's  death  in  her  mother's  trunk,  in  a  pocket-book.  It 
does  not  appear  that  she  ever  made  any  claim,  by  reason 
of  the  paper,  against  her  uncle,  although  he  lived  some 
thirty-five  years  after  the  death  of  Mrs.  Byron,  during  about 
thirteen  years  of  which  time,  viz.:  until  her  marriage  in 
1855,  the  claimant  resided  in  the  same  house  with  him,  and 
during  more  than  six  years  of  which  time  she  was  of  age  and 
unmarried,  as  appears  from  her  testimony,  in  which  she  states 
that  she  was  fifty-one  years  of  age  in  January,  1879.  Sarah 
Byron  iad  also  lived  fourteen  years  after  the  paper  had  been 
given  to  her,  viz.:  from  1828  to  her  death  in  1842,  during 
which  time  she  resided  in  the  family  of  her  brother,  the  said 
Alexander  Waldron.  Apparently  she  was  possessed  of  no 
property,  and  ample  time  had  elapsed  during  which  her  neces- 
sities would  naturally  have  required  the  consumption  of  the 
petty  sum  of  $268,  acknowledged  to  have  been  due  to  her  in 
1828. 

Alexander  Waldron  died  in  1877,  and  on  the  9th  of  March 
in  that  year  letters  of  administration  on  his  estate  were  granted 
to  the  claimant  Wilhelmina,  jointly  with  her  husband  John 
H.  Neilley.  Up  to  that  time  no  administrator  had  ever  been 
appointed  of  the  estate  of  her  mother,  Sarah  Byron,  deceased, 
but  on  the  8th  of  August,  1878,  the  claimant  took  out  letters 
of  administration  on  the  estate  of  said  Sarah  Byron,  deceased, 
and  thereafter  on  her  accounting  before  the  surrogate,  as  ad- 
ministratrix of  Alexander  Waldron,  deceased,  in  1878,  she 
preferred  the  claim  in  question,  against  his  estate,  for  $268, 
and  interest  from  November  4,  1828,  amounting  together  to 
$1,209.37. 
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The  surrogate  disallowed  the  claim  on  the  ground  tliat  it 
was  barred  by  the  statute  of  limitations.  The  claimant  ap- 
pealed to  the  Supreme  Court  from  this  decision  and  it  was 
there  reversed.  A  majority  of  the  court,  the  presiding  justice 
dissenting,  held  that  the  transaction  disclosed  by  the  written 
instrument  of  November  4,  1828,  was  a  simple  deposit  and 
that  the  statute  of  limitations  did  not  commence  to  run  until  a 
demand  for  the  money,  and  that  there  being  no  evidence  of 
such  a  demand  the  statute  never  commenced  to  run. 

The  court  thereupon,  instead  of  directing  the  matter  to  be 
reheard  before  the  surrogate  on  the  merits,  rendered  final  judg- 
ment in  favor  of  the  claimant  and  directed  that  the  claim  be 
paid  out  of  the  estate,  with  costs. 

The  judgment  of  the  Supreme  Court  is  now  sought  to  be 
sustained,  as  well  upon  the  ground  taken  in  the  opinion  at 
General  Term,  as  upon  the  further  ground  that  the  instrument 
in  question  created  an  express  trust,  and  that  time  does  not 
bar  a  direct  or  express  trust  where  the  relation  of  trustee  and 
cestui  que  trust  is  admitted  to  exist. 

We  are  of  opinion  that  the  judgment  cannot  be  sustained 
on  the  ground  of  an  express  tnist.  The  transaction  upon  which 
the  claim  is  based  originated  in  an  indebtedness  from  Alexander 
Waldron  to  Sarah  Byron,  which  was  liquidated  and  admitted 
in  the  written  instrument  of  November  4,  1828,  and  is  stated 
to  be  a  balance  due  to  her  on  that  day.  By  that  instrument 
Alexander  Waldron  promised  to  pay  to  her  interest  ther^n 
so  long  as  the  money  should  remain  in  his  hands,  and  to  pay 
the  principal  from  time  to  time  as  her  necessities  should 
require,  and  he  further  stated  that  it  had  been  agreed  between 
him  and  her  husband,  George  Byron,  tliat  the  money  should 
remain  in  his  hands  in  trust  for  Sarah  and  for  her  sole  benefit. 
This  agreement  with  the  husband  is  the  only  feature  upon 
which  a  tnist  could  be  predicated.  It  is  true  that  Waldron 
also  declared  in  the  instrument  that  he  held  the  money  in  trust 
for  Sarah  Byron,  and  if  he  had  not  owed  her  any  thing  she 
might  have  claimed  that  this  was  a  good  declaration  of  a  trust 
in  her  favor  which  she  was  entitled  to  enforce  in  equity.    But 
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he  was  in  fact  her  debtor,  and  he  could  not  chan^^e  the  char- 
acter of  his  obligation  by  his  own  declaration  that  he  held  the 
money  due  by  him,  in  trust  for  his  creditor,  nor  could  any 
agreement  on  her  part  to  constitute  him  trustee  instead  of 
debtor  be  set  up,  she  being  a  fefme  covert  at  the  time.  No 
time  was  fixed  for  the  continuance  of  the  trust  agreed  to  by 
her  husband.  The  object  clearly  was  to  protect  the  fund  from 
the  husband  or  his  creditors,  and  this  purpose  could  only  con- 
tinue while  he  lived.  The  agreement  that  the  money  due 
should  remain  in  trust,  was  made  with  the  husband  alone.  Its 
only  effect  was  to  prevent  him  from  demanding  its  payment 
and  this  affected  only  his  interest  in  the  debt.  On  his  death 
this  interest  ceased,  and  the  claim  for  the  money  never  having 
been  reduced  to  possession  by  him,  but  being  a  mere  chose 
in  action,  became  vested  in  his  wife,  who  survived  him.  The 
trust,  if  any,  thereupon  ceased,  and  she,  as  creditor  by  virtue 
of  the  original  indebtedness  to  her,  became  entitled  at  once  to 
payment,  provided  the  money  had  not  been  already  applied 
to  her  use. 

Under  the  law  in  force  in  1828,  when  the  instrument  in 
question  was  made,  she  was  disabled  by  her  coverture  from 
making  any  contract  in  respect  to  this  money,  which  should 
preclude  her  from  suing  for  it  as  soon  as  her  disability  was 
removed,  and  she  was  entitled  immediately  on  the  death  of  her 
husband  to  bring  her  action  at  law  for  its  recovery.  The 
statute  thereupon  began  to  run  against  her.  Her  title  was  no 
longer  affected  by  the  agreement  of  her  husband  that  Alexander 
Waldron,  her  debtor,  should  hold  it  in  trust  for  her.  There 
had  been  no  transfer  to  Alexander  Waldron  of  the  title  to  the 
fund.  The  purpose  of  the  agreement  ceased  on  the  death  of 
George  Byron,  and  the  trust,  if  any,  terminated  then.  It  is 
only  where  there  is  an  actual,  continuing  and  subsisting  trust 
that  a  trustee  is  precluded  from  setting  up  the  statute  of  limi- 
tations. (  Wedderhum  v.  Wedderhum^  2  Keen's,  749 ;  S.  (7., 
4  M.  &  C.  52 ;  Portlock  v.  Oardnet'^  1  Hare,  594 ;  Ka7ie  v. 
Bloodgood^  7  Johns.  Ch.  89.) 

Assuming  that  Sarah  Byron  might  have  elected  to  adopt  the 
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agreement  made  by  her  husband  and  to  treat  Waldron  as 
trustee,  that  would  not  change  the  result.  When  the  com- 
plainant has  a  concurrent  remedy  in  a  court  of  equity  and  in 
a  court  of  common  law,  time  is  as  absolute  a  bar  in  equity  as  it 
is  at  law.  {Humbert  v.  Trinity  Churchy  7  Paige,  195  ;  S.  C, 
24  Wend.  587.)  And  in  such  cases  the  limitation  as  to  actions 
at  law  applies.  {Borst  v.  Corey^  15  N.  Y.  505 ;  Rundle  v. 
AUiaon^  34  id.  182.)  George  Byron  died  in  1840  and  her 
right  to  sue  at  law  then  accrued  and  was  barred  when  the  claim 
was  presented  thirty-eight  years  later,  by  her  adminietratrii. 

But  assuming  that  the  case  was  one  solely  of  equitable  cog- 
nizance and  that,  for  any  reason,  the  statute  afforded  no  pro- 
tection, it  is  the  law  of  courts  of  equity,  independent  of  posi- 
tive legislative  limitations,  that  they  will  not  entertain  stale 
demands.  (Story,  J.,  9  Peters,  416.)  In  Kingaland  v.  RdberU 
(2  Paige,  193)  a  bill  to  settle  the  accounts  of  a  joint  adventure 
where  more  than  twenty  years  had  elapsed  since  the  subject 
of  tlie  controversy  arose,  was  dismissed  on  the  ground  that  the 
demand  was  stale.  In  Piatt  v.  Vattier  (9  Peters,  405)  a  bill 
in  equity  to  establish  an  equitable  title  to  land,  was  dismissed 
on  the  same  ground  and  without  regard  to  the  statute  of  limi- 
tations, where  the  defendant  had  been  in  possession  thirty 
years.  So  when  a  bill  was  iiled  against  an  executor  for  an 
account,  there  being  no  statutory  protection,  and  the  presump- 
tion of  a  final  settlement  being  rebutted,  the  court  refused  to 
open  the  account  after  a  great  lapse  of  time,  when  it  was  prob- 
able that  most  of  the  parties  were  dead  and  the  vouchers  and 
receipts  were  lost.  (Perry  on  Trusts,  §  869 ;  Kane  v.  Blood- 
goody  7  Johns.  Ch.  93 ;  Ilanton  v.  Daviea^  2  Eep.  of  Cases  in 
Chan.  44 ;  St.  John  v.  Turner,  2  Vem.  418.)  There  could 
hardly  be  a  clearer  case  of  a  stale  demand  than  the  one  before 
us.  The  instrument  upon  which  the  claim  is  based  had  been 
made  more  than  fifty  years.  It  had  been  in  the  possession  of 
the  claimant's  mother  about  fourteen  years  and  of  the  claimant 
herself  over  thirty-five  years,  during  which  period  the  alleged 
debtor  was  living,  and  much  of  the  time  the  claimant  was  a 
member  of  his  family,  and  yet  not  even  an  assertion  of  such  a 
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claim  appears  ever  to  have  been  made  by  her.  These  circum- 
stances seem  to  ns  to  be  of  themselves  sufficient  to  warrant  the 
rejection  of  the  claim.  The  ground  taken  by  the  Supreme 
Court  at  General  Term,  was  that  the  case  was  one  of  a  deposit 
and  that  no  right  of  action  accrued  until  demand,  consequently, 
no  demand  having  been  shown,  the  statute  of  limitations  never 
began  to  run.  The  cases  of  Payne  v.  Gardiner  (29N.T.  146) 
and  Boughton  v.  Flvat  (74  id.  476)  are  cited  in  support  of  this 
position.  But  in  those  cases.there  had  been  no  such  great  lapse 
of  time  as  appears  in  the  present  case,  nor  were  the  circum- 
stances  similar.  Here  there  was  no  actual  deposit.  The  origin 
of  the  transaction  was  an  admitted  indebtedness  from  Alex- 
ander Waldron  to  Sarah  Byron  which  was  actually  due  in  1828. 
She  was,  by  reason  of  her  coverture,  unable  to  make  any  con- 
tract which  should  change  the  character  of  the  indebtedness, 
and  when  her  husband  died,  in  1840,  her  right  to  payment 
accrued.  Independently  of  the  statute  of  limitations  and  even 
if  there  were  any  obstacle  to  its  application,  the  legal  presump- 
tion of  payment  applied  after  the  lapse  of  such  a  great  number 
of  years.  In  the  case  of  Bean  v.  Tonnele  (94  N.  Y.  381),  lately 
decided  in  this  court,  it  was  held  that  the  presumption  of  pay- 
ment after  the  lapse  of  twenty  years  was  applicable  to  a  simple 
contract  indebtedness,  and  in  the  present  case  there  are  no  facts 
or  circumstances  to  rebut  such  presumption. 
.  On  all  these  grounds  we  are  of  opinion  that  the  judgment  of 
the  Supreme  Court  should  be  reversed  and  the  decree  of  the 
surrogate  affirmed,  with  costs. 

All  concur. 

Judgment  reversed  and  decree  affirmed. 


John  Koach  et  al.,  Respondents,  v.  Isaac  F.  Duckwoeth,     I    95 

Appellant.  U^ 

Defendant  loaned  |6»000  to  the  A.  I.  Works,  a  cprporation  organized  under 
the  General  Manufacturing  Act  (Chap.  40,  Lawa  of  1848).    B.,  a  trustee 
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of  the  corporation,  pledged  as  collateral  for  the  loan  bonds  of  the  corpo- 
ration to  the  amount  of  $6,000,  owned  by  him  and  for  which  he  had 
paid  full  value.  The  loan  not  having  been  paid,  defendant  sold  tne 
bonds  at  public  auction  for  $640  to  C,  who  thereafter  commenced  suit 
against  plaintiff  R.,  a  trustee  of  the  corporation,  to  enforce  his  liabilitj 
because  of  a  failure  on  the  part  of  the  officers  to  file  annual  reports  as 
required  by  the  act.  Judgment  was  rendered  in  said  action  for  the  fall 
amount  of  the  bonds.  This  judgment  C.  settled  and  satisfied  on  pay. 
ment  to  him  by  R.  of  $1,300.  Defendant  also  commenced  suit  against 
R.  and  the  other  trustees,  plaintiffs  herein,  to  enforce  their  liability  to 
him  on  account  of  the  loan,  and  obtained  judgment  for  the  balance  due 
after  deducting  the  $640  received  on  sale  of  the  bonds  and  some  interest 
which  had  been  paid.  This  judgment  was  atfirmed  on  appeal  by  the 
General  Term  and  by  this  court.  This  action  was  brought  to  restrain 
the  collection  of  said  judgment  and  the  judgments  for  costs  on  appeal. 
It  was  alleged,  and  the  court  found,  that  the  sale  of  the  bonds  to  C.  was 
a  sham  ;•  that  he  purchased  and  prosecuted  the  action  against  R.  solely 
for  the  benefit  of  defendant,  which  fact  was  unknown  to  plaintiffs  unt'd 
after  the  recovery  of  said  judgment.  Held  (Miller  and  Dan  forth, 
J  J.,  dissenting),  that  plaintiffs  were  not  entitled  to  the  relief  sought; 
but  as  C.  had  the  apparent  right  to  satisfy  his  judgment,  and  as  the 
$1,800  presumably  was  paid  in  good  faith,  defendant  was  bound  thereby, 
and  for  that  sum,  less  the  costs  in  the  G.  judgment,  he  was  to  be  charged 
as  so  much  collected  upon  his  collaterals,  and  for  the  balance  of  his  loan 
he  was  entitled  to  pursue  his  remedy  against  the  plaintiffs. 
It  seemSy  therefore,  that  plaintiffs  are  simply  entitled  to  be  allowed  as  a 
payment  upon  defendant's  judgment,  the  balance  of  the  $1,300,  after  de- 
ducting the  $640,  which  was  allowed,  and  the  costs  recovered  in  C.'s 
action  ;  and  their  remedy  is  simply  to  pay  or  tender  the  balance  due  upon 
defendant's  judgment,  and  if  he  refuses  to  cancel  the  same,  then  to 
apply  to  the  court  by  motion  to  compel  a  cancellation,  or  to  stay  execa- 
tion  ;  a  suit  in  equity  is  not  the  proper  remedy. 

(Argued  January  18,  1884  ;  decided  April  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  at  the  May  term,  1883,  which  affirmed  a  judg- 
ment in  favor  of  plaintifEs,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  the  collection  of  certain 
judgments. 

The  material  facts  are  stated  in  the  opinion. 
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Z.  Z.  Van  Allen  for  appellants.  Mr.  Duckworth  held  the 
bonds  as  collateral  to  the  loan,  and  only  such  amount  as  was 
realized  on  the  sale  of  the  collateral  would  apply  toward  tlie 
liquidation  of  the  loan.  ( Youn^  v.  Stahelin^  34  N.  T.  258  ; 
Duden  v.  Waitzfelder^  16  Hun,  337.)  The  possession  of  a 
pledge  does  not  suspend  the  right  to  proceed  by  action  for  the 
recovery  of  the  debt  in  respect  of  which  the  pledge  is  taken. 
{Lawton  v.  Newland^  2  Stark.  72 ;  South  Sea  Co.  v.  Duncowihe^ 
2  Strange,  919 ;  ScoU  v.  Parker,  12  B.  [41  E.  C.  L.]  809 ; 
Mason  v.  Bogg,  N.  T.  &  Cr.  443.)  On  the  sale  at  public 
auction,  Duckworth  had  the  right  to  bid  in  the  bonds  himself 
and  sue  in  his  own  name,  and  if  he  recovered  judgment  and 
then  discharged  it  of  Record  without  receiving  any  thing,  such 
recovery  and  discharge  would  be  no  bar  to  the  collection  of  his 
judgment  on  the  original  debt.  {Bryan  v.  Baldwiny  52  N.  Y. 
232.)  The  Croker  suit  was  properly  brought.  The  legal  title 
to  the  bonds  being  in  him,  he  was  the  real  party  in  interest, 
and  it  made  no  difference  whether  Diickworth  was  to 'be  bene- 
fited or  not.  {Sheridan  v.  Mayor,  etc!,  68  N.  Y.  80 ;  Eaton 
V.  Alger,  4t1  id.  347 ;  Alien  v.  Brown,  44  id.  228  ;  Devol  v. 
Barnes,  2  N".  Y.  Week.  Dig.  384.)  The  decision  of  a  court  of 
competent  jurisdiction  upon  the  same  point  is  conclusive  when 
the  same  point  comes  up  again  in  controversy  between  the 
same  parties  directly  or  indirectly.  (  White  v.  Coataworth,  6 
N.  Y.  137-143 ;  Demarest  v.  Da^g,  32  id.  281 ;  Gates  v. 
Preston,  41  id.  114.) 

George  W,  Van  Sicklen  for  respondents.  Where  a  party 
was  ignorant,  at  the  time  of  the  trial,  of  the  fact  which  renders 
a  verdict  at  law  contrary  to  equity,  chancery  will  relieve  him 
and  will  issue  an  injunction.  {Lansing  v.  £ddy,  1  Johns.  Ch. 
49  ;  Poster  v.  Wood,  6  id.  87.)  Or  where  he  was  prevented 
from  availing  himself  of  the  defense  by  fraud  or  the  act  of  the 
opposite  party.  {Foster  v.  Wood,  6  Johns.  Ch.  87  ;  Williams 
v.  Zoekwood,  Clarke,  172 ;  Stilwell  v.  Carpenter,  59  N.  Y. 
414,  423 ;  Marine  Ins,  Co.  v.  Hodgson,  7  Cranch,  336  ;  Ilamel 
V.  Grimm,  10  Abb.  150 ;  Ross  v.  Wood,  70  N.  Y.  8.)  A 
SiCKELs  —  Vol.  L.  50 
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'*  bill  of  review  "  may  be  brought  npon  discovery  of  new  matter. 
(Story's  Eq.,  §  412.)  A  party  against  whom  a  judgment  has 
been  obtained  by  fraud  is  not  barred  from  his  right  of  action  to 
set  aside  the  judgment  for  the  fraud  unless  it  appears  that  he 
had,  at  the  time  of  such  judgment,  knowledge  of  the  facts  con- 
stituting the  fraud.  {Baker  v.  Spencer^  47  N.  Y.  662 ;  Ddbson 
V.  Pearce,  12  id.  157,  165 ;  Cairo  <&  F.  R.  R.  v.  Titu%,  32  N. 
J.  Eq.  397 ;  Winthrop  v.  Lane^  3  Desauss.  310,  331 ;  By^s  v. 
Surget,  19  How.  [U.  S.]  308  ;  Mead  v.  Bwm,  32  K  Y.  275  ; 
Wanier  v.  Blakeman^  43  id.  487 ;  Verplank  y.  Van  Buren^ 
11  Hun,  328 ;  76  N.  Y.  247  ;  U.  S.  v.  Throckmorton,  98  U. 
S.  65  ;  Wells'  Res  Judicata,  §  499 ;  Pearce  v.  Olney,20  Conn. 
544;  Wurick  v.  De  Toya,  7  111.  386;  ^^mt  v.  Richards,  3 
Md.  Ch.  392 ;  Smith  v.  Lovyry,  1  Johns.  Ch.  320 ;  De  Louis 
v.  Meely,  2  Iowa,  55 ;  Brooks  v.  O'Hara,  8  Fed.  Rep.  529.)  A 
judgment  recovered  in  another  court  in  an  action  by  an  agent 
is  a  bar  to  another  suit  for  the  same  cause  of  action  brought  by 
the  principal.  {Kent  v.  H.  R.  R.  B.  Co.,  22  Barb.  278 ;  Boty 
V.  Brown,  4  N.  Y.  71 ;  Ooddard  v.  Benson,  15  Abb.  191.) 
All  demands  due  on  the  same  contract  at  the  time  when  the 
action  is  commenced  and  required  to  be  included  in  it  are  to 
be  held  and  considered  barred  on  the  recovery  of  judgment  for 
a  part.  In  other  words,  they  are  held  to  create  but  one  cause 
of  action.  {Jex  v.  Jacob,  8  N.  Y.  Week.  Dig.  557 ;  Bender- 
nagU  v.  Cocks,  19  Wend.  207,  289;  Bavies  v.  Mayor,  93  N. 
Y.  250 ;  Secor  v.  Sturges,  16  id.  548,  554.)  The  fact  that 
Duckworth  joined  some  of  the  co-trustees  as  defendants  with 
John  Roach  in  his  second  suit  against  the  latter  does  not  help 
him.  {Robertson  v.  Smith,  18  Johns.  459,  484 ;  WilUngs  v. 
Consequa,  1  Peters,  301 ;  Perry  v.  Martin,  4  Johns.  Ch.  569, 
not«;  Benson  v.  Paine,  9  Abb.  28.)  Even  if  Duckworth 
obtained  nothing  by  his  first  judgment  in  Croker's  name,  that 
judgment  was  still  a  bar  to  his  Common  Pleas  suit  and  judg- 
ment. {Benson  v.  Paine,  9  Abb.  28 ;  Robertson  v.  Smith, 
18  Johns.  459  ;  King  v.  Boa/re,  12  M.  &  W.  494 ;  Streatjidd 
V.  Halliday,  3  T.  R.  782 ;  Ton  Year  Book,  27  H.  8 ;  6  PI.  27 ; 
Note  to    Cahul  v.  Vaughan,   1  Wms.  Saund.  291.)    On  a 
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motion  to  set  aside  a  judgment  for  fraud,  the  court  sliould  not 
inquire  into  the  merits  of  the  action  or  be  influenced  by  con- 
sidering whether  opening  the  judgment  would  result  in  gain 
or  loss  to  the  defendant.  {People^  ex  rel.  Taylor j  v.  Mayor ^ 
11  Abb.  ^^'y  Gibckenheimer  v.  Angevine^  81  N.  Y.  394,  397.) 
The  decision  of  the  motion  in  CroJcey*  v.  Hoaoh  having  been 
aifirmed  upon  appeal,  upon  the  merits,  both  by  the  General 
Term  and  the  Court  of  Appeals,  and  without  any  leave  to  this 
defendant,  Duckworth,  to  renew,  is  res  judical  in  favor  of 
plaintiffs.  {Biggs  v.  Purssellj  74  N.  Y.  370,  373 ;  Dwiyht  v, 
St.  John,  25  id.  203;  SpeUman  v.  Ferry,  74  id.  448,  451 ; 
Hogers  v.  Rochester,  etc.,  JR.  H.,  21  Hun,  44 ;  Hennessy  v. 
Patterson,  22  id.  145.)  Where  words  of  qualification  such  as 
"without  prejudice,"  ior  other  terms  indicating  a  right  or 
privilege  to  take  further  legal  proceedings  on  the  subject, 
accompany  a  decree,  it  is  presumed  not  to  be  rendered  on  the 
merits.  (Durarvt  v.  Essex  Co.,  7  Wall.  107 ;  Walden  v. 
Bodley,  14  Pet.  156 ;  Hughes  v.  U.  S.,  4  Wall.  237;  Bigelow 
V.  Winsor,  1  Gray,  306 ;  Foote  v.  Gibbs,  id.  412  ;  Ferine  v. 
Dunn,  4  Johns.  Oh.  140, 142 ;  Lindsay  v.  Lynch,  2  S.  &  L. 
10  ;  WoodZam  v.  Ileam,  7  Ves.  222 ;  Kdsey  v.  Murphy,  26 
Penn.  St.  78.)  The  denial  of  a  motion  is  not  res  judicata  nor  a 
bar  to  an  action  to  obtain  the  same  relief.  {Howell  v.  MUls, 
53  K  Y.  322,  334 ;  Simson  v.  Hart,  14  Johns.  63;  Dickinson 
V.  GiUilcmd,  1  Cow.  481,  495  ;  Vcm  Rensselaer  y.  Sheriff,  id. 
501,  513.)  If  the  Court  of  Common  Pleas  had  absolutely 
denied  Mr.  Roach's  motion,  he  would  still  have  had  the  right 
to  bring  this  action  in  equity  for  relief.  {Metcalfy.  Williams, 
24  Alb.  L.  J.  496  ;  Borden  v.  Fitch,  15  Johns.  121 ;  Dohson 
V.  Pearce,  12  N.  Y.  156,  165 ;  Kerr  on  Fraud  and  Mistake, 
293,  294 ;  O'Mahoney  v.  Belmont,  62  N.  Y.  133,  145.)  An 
action  to  restrain  collection  of  the  judgment  is  better  practice 
than  a  motion  in  the  former  action  for  a  stay  of  proceedings. 
(Beards  v.  Wheeler,  76  N.  Y.  213,  214;  JUiaer  v.  Farl,  24 
N.  Y.  110,  112 ;  Wait  v.  Rogers,  2  Abb.  261 ;  iT.  T.  cfe  H.  R. 
Ri  V.  Haws,  56  K  Y.  175;  Frink  v.  Morrison,  13  Abb.  80, 
84 ;  Dunham  v.  Waiermaai,  17  N.  Y.  9,  15 ;  Flower  v.  Lloyd^ 
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judgment  was  affirmed  in  the  General  Term,  and  then  upon 
further  appeal,  in  this  court,  in  April,  1880.  Thereafter  in 
the  same  month  of  April  the  plaintiffs  commenced  this  action 
to  restrain  forever  the  collection  of  the  three  judgments,  to- 
wit :  the  original  judgment  recovered  against  them  by  Duck- 
worth, and  the  two  judgments  recovered  by  him  for-  costs 
upon  the  appeals ;  and  they  based  their  right  to  relief  upon 
the  grounds  that  the  sale  of  the  bonds  to  Croker  was  a  sham, 
tliat  he  purchased  them  for  Duckworth,  and  commenced  and 
prosecuted  the  action  for  Duckworth,  and  solely  for  his  bene- 
fit ;  that  Duckworth  had  but  one  debt  of  $6,000  against  the 
corporation  which  he  could  enforce  against  the  trustees,  who 
.  were  liable  to  him  for  but  one  penalty ;  that  the  first  action 
and  the  recovery  therein,  if  they  had  known  the  facts,  could 
have  been  pleaded  as  a  bar  to  any  recovery  in  the  second 
action  ;  but  that  they  were  ignorant  of  the  facts,  and  did  not 
discover  them  until  March,  1879,  and  that  Duckworth  by  the 
sham  sale,  and  the  prosecution  of  the  action  in  Oroker's  name 
for  the  purpose  of  I'ecovering  two  judgments  for  the  same 
liability,  one  in  the  name  of  Croker  and  another  in  his  own 
name,  had  perpetrated  a  fraud  upon  them  which  entitled 
them  to  the  relief  claimed.  The  trial  court  found  the  facts  to 
be  substantially  as  claimed  by  the  plaintifis,  and  granted  them 
judgment,  giving  them  the  relief  prayed  for.  That  judgment 
has  been  affirmed,  and  has  been  brought  here  for  review. 

In  1876,  Duckworth  held  against  the  corporation  two  claims, 
one  for  the  money  loaned  and  one  on  the  bonds  pledged  to 
him  by  Cornell.  Holding  the  bonds  as  collateral  to  his  daim 
for  money  loaned,  he  could  have  sued  the  corporation  and 
have  recovered  judgment  against  it  upon  the  bonds,  and 
whether  that  judgment  was  paid  or  not^  he  eonld  subsequently 
have  sued  upon  his  claim  for  the  money  loaned.  As  between 
him  and  the  corporation  there  would  have  been  no  defense  to 
either  action.  Soi  he  could  have  commenced  both  actions  at  the 
same  time.  The  corporation  could  not  have  complained  o^  or 
in  any  way  objected  to  the  two  actions,  or  two  recoveries,  be- 
caase  it  owed  and  was  liable  to  pay  both  debts.    After  receiv- 
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ing  satisfaction  of  his  claim,  however,  Duckworth  would  have 
been  liable  to  account  to  Cornell  for  any  balance  received  by 
him  of  the  corporation,  as  such  balance  would  have  belonged 
to  Cornell  on  account  of  his  bonds. 

The  bonds  were  delivered  to  Duckworth  before  there  was 
any  default  on  the  part  of  the  trustees  to  make  the  report  re- 
quired by  law,  and  hence  if  at  that  time  he  had  purchased  the 
bonds  he  would  have  held  them  as  well  as  his  claim  for 
the  money  loaned  against  the  corporation,  and  the  liability  of 
the  trustees  to  him  on  account  of  their  subsequent  failure 
to  make  the  report  would  have  been  co-extensive  with  that  of 
the  corporation.  They  would  then  have  been  liable  to  him  for 
two  penalties,  one  for  the  amount  of  the  bonds  and  the  other 
for  the  amount  due  for  the  money  loaned,  and  he  could  have 
sued  any  one,  or  all  of  them,  under  section  12  of  the  act  refer- 
red to,  to  recover  the  one  penalty,  and  jmy  or  all  of  them  to  re- 
cover the  other.  I  know  of  no  rule  of  law  requiring  that  all 
the  liabilities  in  such  a  case  should  be  enforced  in  a  single  action. 
As  many  actions  could  be  brought  against  the  trustees  as  could 
be  brought  against  the  corporation.  Section  12  makes  all  the 
trustees  jointly  and  severally  liable  .for  all  the  debts  of  the 
company  in  case  of  failure  to  make  the  report  required,  and  a 
creditor  may  sue  all  the  trustees  successively  until  he  shall  ob- 
tain satisfaction,  or  he  may  at  the  same  time  commence  a  suit 
against  each  trustee,  and  no  trustee  could  properly  set  up  the 
pendency  of  a  suit,  or  the  recovery  of  a  judgment,  against  any 
other  trustee  as  a  bar  to  a  recovery  against  him.  A  judgment 
can  be  enforced  only  against  the  trustee  sued,  although  under 
the  section,  as  amended  by  chapter  510  of  the  Laws  of  1875, 
all  the  other  trustees  are  bound  ratably  to  contribute  to  the 
amount  recovered  against  and  paid  by  the  trustee  sued. 

Such  would  have  been  the  position,  and  such  the  rights  of 
Duckworth  if  he  had  purchased  the  bonds  of  Cornell  at  the 
time  he  took  them  in  pledge.  But  as  pledgee  his  rights  were 
not  precisely  the  same.  The  pledgor,  Cornell,  was  also  one  of 
the  trustees,  and  liable  with  the  others  for  not  making  the 
reports.     Hence  he  could  not  have  sued  any  of  his  co-trustees 
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for  failure  to  make  the  reports,  and  Duckworth  could  enforce 
the  bonds  against  the  trustees  only  so  far  as  was  necessary  to 
his  indemnity.  If  he  went  further  that  would  be  for  the  bene- 
fit of  Cornell,  and  could  not  be  allowed.  He  had  the  same 
right  to  sue  the  trustees  as  he  would  have  had  if  lie  had  owned 
the  bonds,  and  they  could  make  no  defense  which  the  company 
could  not  make,  except  by  paying  the  amount  due  Duckworth 
for  his  loan  to  the  company.  Whenever  he  obtained  satisfac- 
tion of  his  debt  for  that  loan  he  could  go  no  further,  because 
if  he  received  more  it  would  be  for  the  benefit  of  ComelL 
He  could  in  his  own  name  have  sued  upon  the  bonds  and  re- 
covered judgment,  and  if  that  were  paid  it  would  as  to  him 
have  ended  the  liability  of  the  trustees,  because  his  debt  would 
have  been  satisfied.  But  if  he  failed  to  collect  or  obtain  pay- 
ment of  that  judgment  he  could  then  have  sued  any  or  all  of  the 
trustees  to  enforce  their  liability  for  his  debt,  and  the  recovery 
in  the  former  action  would  have  been  no  bar  to  a  recovery  in 
the  latter.  If  he  thus  obtained  two  judgments,  he  could  only 
recover  upon  either  or  both  the  amount  due  him  for  his  loan, 
and  the  costs.  He  could  have  commenced  both  actions  at  the 
same  time,  and  the  only  way  to  prevent  his  recovery  in  both 
would  have  been  for  one  or  more  of  the  trustees  to  tender  him 
the  amount  due  for  his  loan  and  the  costs.  So  his  rights 
as  pledgee  of  the  bonds  were  precisely  the  same  as  they  would 
have  been  as  owner,  except  that  as  pledgee  he  could  enforce 
payment  only  of  the  amount  due  him  for  his  loan. 

It  does  not,  therefore,  appear  that  any  damage  or  wrong, 
whatever,  was  done  to  the  plaintiils,  or  any  of  them,  by  com- 
mencing one  of  the  actions  in  the  name  of  Oroker,  as  they 
were  not  deprived  of  any  defenses  which  they  could  have  in- 
teq>osed  if  both  actions  had  been  commenced  in  the  name  of 
Duckworth  as  plaintiff.  Assuming  that  Croker  represents 
Duckworth,  and  stands  for  him  as  plaintiff  in  the  one  action, 
all  the  trustees  were  required  to  do  was  to  pay,  or  tender  upon 
one  or  both  of  the  judgments,  the  amount  due  Duckworth  for 
his  loan,  and  the  costs,  and  then,  by  motion  to  the  court,  they 
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could  have  required  liim  to  satisfy  both  judgments,  or  have 
obtained  perpetual  stay  of  executions  to  enforce  them. 

Roach,  as  above  stated,  paid  $1,800  in  satisfaction  of  the 
first  judgment.  He  paid  that  to  Croker  who  had  no  right  as 
between  him  and  Duckwortli  to  take  it  or  to  satisfy  the  judg- 
ment. Croker  acted  fraudulently  towaixi  Duckworth,  and 
kept  the  money.  Duckworth  received  no  benefit,  whatever, 
from  the  payment,  and  now  the  plaintiffs  claim  that  they 
must  have  the  same  benefit  as  they  would  have  had  if  that 
judgment  had  been  paid  in  full.  It  is  impossible  for  us  to 
comprehend  upon  what  principle  such  a  claim  can  be  founded. 
The  $1,300  was  paid,  as  we  must  assume,  in  good  faitli  to 
Croker,  without  knowledge  of  Duckworth's  rights,  and  hence 
he  must  be  bound  by  it.  But  how  can  he  be  bound  for  more  ? 
lie  received  that  sum  upon  his  collaterals.  It  was  not  paid  in 
satisfaction  of  his  debt  against  the  corporation,  but  in  satisfac- 
tion  of  the  judgment  upon  the  collaterals.  Suppose  he  had 
gone  to  Koach  with  his  collaterals,  and  Koacli  had  paid  him 
that  sum  for  the  collaterals,  or  in  satisfaction  of  them ;  or 
suppose  he  had  gone  to  Koach  with  his  judgment  upon  the 
collaterals  and  Boach  had  paid  him  for  that,  or  in  satisfaction 
of  it  the  $1,300,  it  would  have  satisfied  only  so  much  of  the 
amount  due  him  for  his  loan.  It  certainly  would  not  have 
satisfied  the  loan. 

The  case  then  stands  thus.  Duckworth  has  received  $1,300, 
less  the  costs  in  the  Croker  judgment,  which  he  was  bound  to 
allow  as  a  payment  upon  the  amount  due  him  for  his  loan. 
The  sum  of  $640,  bid  by  Croker  at  the  sale  of  the  collaterals, 
has  been  allowed,  and  the  balance  of  the  $1,300,  after  deduct- 
ing that  sum  and  the  costs,  should  be  allowed  as  a  payment 
upon  the  Duckworth  judgment.  The  balance  due  thereon, 
^fter  allowing  such  payment,  is  justly  due  Duckworth,  and 
there  is  no  reason  in  law  or  equity  why  he  should  not  be  per- 
mitted to  collect  the  same. 

My  reasoning  so  far  has  been  upon  the  theory  that  the  sale 
of  the  bonds  to  Croker  was  a  mere  sham,  and  did  not  bind 
Cornell  or  cut  off  his  right  in  the  bonds  as  pledgor.  It  is  un- 
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doubtedly  the  rale  that  the  pledgee  cannot,  at  a  sale  by  him  of 
the  property  pledged,  himself  legally  become  the  purchaser. 
{Bryan  v.  Baldwin^  52  N.  Y.  232.)  But  the  sale  in  such  case 
is  not  absolutely  void,  but  voidable  only  at  the  election  of  the 
pledgor.  He  may  ratify  the  sale,  and  if  he  elects  to  do  so  then 
the  sale  becomes  perfectly  valid  and  effectual.  If,  in  this  case, 
Cornell  without  fraudulent  collusion  with  Duckworth  assented 
to  this  sale,  or  with  knowledge  that  Duckworth  was  really  the 
purchaser  in  the  name  of  Croker  ratified  the  sale,  then  it  was 
effectual  and  valid  as  against  him,  and  Duckworth  became  the 
absolute  owner  of  the  bonds  with  a  title  as  good  against  the 
whole  world  as  he  would  have  if  he  had  purchased  them  at  the 
time  he  took  them  in  pledge.  It  does  not  appear  in  the  record 
whether  Cornell  did  or  did  not  ratify  the  sale,  and  hence  the 
case  may  here  be  disposed  of  upon  the  assumption  that  the  sale 
was  not  binding  upon  him. 

It  is  difficult  to  perceive  how  Duckworth  can  possibly  be 
charged  with  any  fraud  upon  the  plaintiffs.  He  certainly  as  yet 
has  done  them  no  harm,  and  deprived  them  of  no  rights. 
They  have  not  yet  been  subjepted  to  any  liability,  or  to  the  pay- 
ment of  any  money  which  was  not  justly  due  from  them.  He 
may  have  been  mistaken  as  to  the  effect  of  his  sale  of  the 
bonds  to  Croker.  He  may  have  supposed  that  in  that  way  he 
could  obtain  valid  title  to  the  bonds,  and  thus  enforce  payment 
of  them  as  his  own.  But  he  had  the  right  to  foreclose  his  lien 
upon  the  bonds,  and  thus  acquire  full  title  to  them  if  he  could, 
for  any  sum  he  would  have  to  pay,  and  then  enforce  them  for 
his  own  benefit  for  the  amount  due  upon  them ;  and  all  this 
he  could  do,  Cornell  not  complaining,  without  being  guilty  of 
any  fraud.  There  is  no  finding  or  proof  that  he  was  colluding 
with  Cornell  to  enforce  the  bonds  for  his  benefit. 

The  result  of  this  discussion  is  that  Duckworth  has  a  judg- 
ment for  a  few  hundred  dollars  more  than  is  due  him  and  more 
than  he  has  any  right  to  collect.  The  remedy  of  the  plaintiflfe 
is  to  tender  or  pay  the  sum  due,  and  then  if  Duckworth 
refuses  to  cancel  the  judgment,  they  can  apply  to  the  court  by 
motion  to  compel  cancellation  or  to  stay  execution.     A  suit 
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in  equity  is  not  needed,  and  is  not  the  proper  remedy. 
{Lansing  v.  Eddy^  1  Johns.  Ch.  49.)  As  to  the  two  judg- 
ments for  costs  upon  the  appeals,  there  can  be  no  relief  against 
them. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed,  and  as  there  is  no  aspect,  upon  the  facts  alleged  and 
found,  in  which  this  action  can  be  maintained,  the  complaint 
should  be  dismissed,  with  costs. 

The  judgment  should  be  affirmed. 

All  concur  with  Eabl,  J.,  except  Miller  and  Danforth, 
J  J.,  dissenting,  and  Andrews,  J.,  not  voting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Probate  of  the  Will  of  Marv  O'Hara, 
^  deceased. 

Mary  O'Hara  et  al.,  Appellants,  v.  William  H.  Dudley  et 
al.,  Respondents. 

Where  a  person,  even  by  sUent  acquiescence,  encourages  a  testator  to  make 
a  devise  or  bequest  to  liim,  with  a  declared  expectation  that  he  wiU 
applj-  it  for  the  benefit  of  others,  this  has  the  force  and  effect  of  an  ex- 
press promise  so  to  apply  it,  as  if  he  does  not  intend  so  to  do,  the  silent 
acquiescence  is  a  fraud. 
Where  the  gift  is  to  several  as  joint  tenants  and  the  piiomise  to  carry  out 
the  declared  purpose  of  the  testator  is  made  by  one  of  them  it  is  obliga- 
tory  upon  all. 
*In  the  case  of  such  a  declared  intention  and  promise,  if  the  testator  has 
,      named  some  certain  and  definite  beneficiary,  capable  of  taking  the  pro- 
V     vision  intended,  the  law  fastens  upon  the  devisee  or  legatee  a  trust  which 
equity,  in  case  of  his  refusal  to  perform,  will  enforce  on  the  ground  of 
fraud. 
If,  however,  the  uses  enjoined  are  for  the  benefit  of  persons   incapable 
of  taking,  or  of  a  character  in  direct  violation  of  the  law  of  the  State, 
if  the  devisee  or  legatee  repudiates  his   obligations,  this  is  a  fraud 
upon  the  testator ;  if  he  is  willing  to  perform,  his  so  doing  would  be 
both  a  fraud  upon  the  law  and  against  the  heirs  and  next  of  kin,  and 
equity  will  for  their  protection  in  either  case  fasten  a  trust  €x  malefldo 
upon  the  devisee  or  legatee. 
M.,  by  her  will,  gave  the  bulk  of  her  estate  to  three  persons,  who  were  her 
lawyer,  her  doctor,  and  her  priest,  absolutely  as  tenants  in  common.    It 
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was  not  intended  by  her  to  give  to  the  persona  named  any  beneficial 
interest,  but  her  design  was  to  devote  the  property  to  certain  charitable 
purposes;  this  she  was  advised  could  not  be  done  by  express  pro- 
vision in  her  will,  but  only  by  such  an  absolute  gift  to  individuals, 
to  whose  honor  she  could  confide  the  execution  of  her  purpose. 
She  signed  a  letter  of  instructions,  cotemporaueouB  with  the  will, 
addressed  to  the  legatees  and  devisees,  stating  the  reason  for  the 
gift  and  dictating  the  purpose,  which  was  in  substance  that  during 
their  lives,  and  after  their  deaths  by  some  permanent  arrangement 
to  be  made  by  them,  the  income  of  specified  portions  of  the  fund 
should  be  given  to  indeterminate  persons  of  their  selection,  and  any 
surplus  of  income  to  such  charities  as  they  might  select.  The  will 
was  executed  in  reliance  upon  a  promise  of  the  legatees  to  apply 
the  fund  faithfully  and  honorably  to  the  charitable  uses  so  specified. 
In  an  action  to  establish  a  trust  which,  failing  as  to  the  benefidariea, 
should  result  to  the  heirs  at  law  and  next  of  kin,  held,  that  the  gift 
could  not  be  sustained  as  an  absolute  one  to  the  persons  named,  as  this 
would  be  a  fraud  upon  the  testatrix  ;  that  the  secret  trust  attempted  to 
be  created  could  not  be  enforced,  nor  would  equity  permit  it  to  be 
carried  out,  as  it  was  in  violation  of  the  statute  against  perpetuities,  bat 
would  impose  a  trust  upon  the  fund  for  the  benefit  of  the  heirs^uid  next 
of  kin  ;iind  that  therefore  the  action  was  properly  brought. 

(Argued  February  7,  1884 ;  decided  April  15,  1884.) 

These  are  appeals,  in  the  matter  first  entitled,  from  a  judg- 
ment of  the  General  Term  of  the  Supreme  Court,  entered 
upon  an  order  made  December  17,  1882,  which  affirmed  a 
decree  of  the  surrogate  of  the  coimty  of  Kings,  admitting  to 
probate  the  will  of  Mary  O'Hara,  deceased;  in  the  action 
second  entitled  the  appeal  is  from  a  judgment  of  said  General 
Term,  entered  upon  an  oi-der  made  June  1,  1883,  which 
affirmed  a  judgment  in  favor  of  defendants,  entered  upon  a  * 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  said  action  and  the  material  facts  are  stated 
in  the  opinion. 

Geo.  B.  Starr  and  Samv^l  D.  Mcyrria  for  appellants.  The 
language  of  the  letters,  delivered  to  and  accepted  by  the  de- 
fendants, is  the  highest,  best  evidence  of  the  intentions  of  the 
testatrix  (within  all  the  rules  of  evidence),  and  the  verbal 
declarations  of  the  defendants  now  made,  in  so  far  as  they 
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tend  to  vary,  or  contradict,  or  modify  the  meaning  or  force  of 
the  language  of  the  letters,  should  go  for  nought.  {Jones  v. 
Jones^  10  Hun,  442;  Orierson  v.  Mason^  60  K  T.  397; 
Jozies  V.  Bradley,  L,  E.,  3  Eq.  Cas.  636 ;  L.  R,  8  Ch.  Div. 
440 ;  Williams  v.  Fitch,  18  N.  Y.  547-552 ;  Oliffe  v.  Welles, 
130  Mass.  224 ;  WiZliams  v.  Vreela/nd,  32  K  J.  135,  734 ; 
Cla/rh  V.  Len^,  88  N.  T.  229 ;  Tracy  v.  TaUmage,  14  id. 
181 ;  Dawning  v.  Ma/rshaU,  23  id.  387.)  The  letters  and  all 
the  provisions  thereof  are  mandatory  and  not  precatory.  ( Wil- 
liams  V.  Fitch,  18  N.  Y.  546 ;  Williams  v.  Vreeland,  32  N. 
J.  135,  734 ;  Glass  v.  Sulbert,  102  Mass.  39 ;  Walgrave  v. 
Tehbs,  2  K.  &  J.  321 ;  DrakefieU  v.  Wilks,  3  Atk.  540  ; 
Beech  v.  Kennegal,  1  Ves.  Sr.  122 ;  Hoge  v.  Hoge,  1  Watts 
[Penn.],  214-217  ;  NucTcleston  v.  Brown,  6  Ves.  51 ;  Russell 
V.  Jackson,,  10  Hare,  204 ;  StricTdwnd  v,  Aldridge,  9  Ves. 
515 ;  Te^  v.  jP^rrw,  2  K.  &  J.  357 ;  J?c?«(?7i  v.  Stathan,  1 
Eden,  508 ;  Mose  v.  Cooper,  1  J.  &  H.  352 ;  McOormick  v. 
Grogaai,  L.  E.,  4  H.  of  L.  82 ;  e7t>n^  v.  Badley,  L.  E.,  3 
Eq.  Cas.  635-641,  658 ;  Rowbotham  v.  DunneU,  L.  E.,  8  Ch. 
Div.  430-443 ;  Walgrame  v.  Tebhs,  2  K.  &  J.  313.)  Where 
devisees  take  as  "joint  tenants,"  the  act  and  promise  of  one 
binds  them  all.  {Tee  v.  Ferris,  2  K.  &  J.  367,)  A  devise  to 
*'  joint  tenants "  is  an  indication  of  a  trust.  {Saltmarsh  v. 
Barren,  3  De  G.,  F.  ife  J.  279 ;  Hooker  v.  Oxford,  33  Mich. 
453  ;  Moss  v.  Cooper,  1  J.  &  H.  352 ;  Huguenin  v.  Basely, 
14  Ves.  289 ;  Jcmes  v,  Badley,  L.  E.,  3  Eq.  Cas.  635-641- 
658 ;  Horn  v.  Pullman,  10  Hun,  473 ;  72  N.  Y.  278,  279  ;  1 
Greenl.  on  Ev.,  §  174 ;  Shailer  v.  Bum^tead,  99  Mass.  197- 
8 ;  Atkins  v.  Sanger,  1  Pick.  192  ;  Smith  v.  Sargent,  2  Hun, 
107 ;  Walgrave  v.  Tebhs,  2  K.  &  J.  321-2 ;  Fotoler  v.  Gold, 
67  N.  Y.  143 ;  CVan*  v.  Hunter,  28  id.  393-5  ;  Krumm 
V.  ^^a<?A,  25  Hun,  293-297  \  F  L.  &  T  Co.  v.  Walworth,  1 
Comst.  447.)  The  provisions,  or  so-called  trusts  contained  in 
the  letters  are  all  invalid.  (2  E.  S.  [6th  ed.]  1106,  §  55 ; 
1101,  §  15;  1167,  §  1 ;  Schettler  v.  Smith,  41  N.  Y.  334-5  ; 
Adam^  v.  Pennf,  43  id.  497-600;  Ga/rvey  v.  McDevitt, 
72  id.  561 ;  Levy  v.  Levy,  33  id.  101,  103 ;  Dashiel  v.  J.^^.- 
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Gen.,  6  H.  &  J.  400 ;  Prichard  v.  Thompson,  29  Hun,  296, 
297 ;  Oarvey  v.  MoJDeviU,  72  N.  Y.  563-4 ;  Kans  v.  GoU, 
24  Wend.  653;  Graff  v.  BenneU,  31  JST.  Y.  9;  Campbell  y. 
Foster,  35  id.  371 ;  Yeaey  v.  Jolmaon,  1  S.  &  S.  69  ;  Fouoler 
V.  GarliJce,  R.  &  M.  232 ;  Ellis  v.  Shelhy,  M.  ife  0.  286-290 ; 
Oliffe  V.  Wells,  130  Mass.  224.)  The  doctrine  of  equity  which 
declares  that  a  trust  exists  in  such  a  case  prevails  to  the  same 
extent,  and  has  the  same  force  and  effect  in  the  State  of  New 
York  as  elsewhere.  (  Walgrave  v.  Tebbs,  Si  K.  &  J.  321-322; 
Glass  V.  Hulhert,  102  Mass.  39,  40,  43 ;  Brovm  v.  Lynch,  1 
Paige,  147,  158;  WiUiamsN,  Fitch,  18  N.  Y.  548;  PickM 
V.  Loga/n,  14  Ves.  234 ;  Ba/mesby  v.  Powell,  1  id.  289  ;  Young 
V.  Peachy,  2  Atk.  354 ;  Thynn  v.  Thynn,  1  Vern.  296  ;  Deo- 
inish  V.  Baines,  Prec.  in  Ch.  3 ;  Chamberlain  v.  Charnher- 
lain,  2  Eq.  Ca.  Abr.  43 ;  Seech  v,  Kennegal,  1  Ves.  124 ; 
Deroheford  v.  TTiZfe,  3  Atk.  539 ;  Si/ricJdand  v.  Aldrige,  9 
Ves.  516 ;  Mestaer  v.  Gillespie,  11  id.  626 ;  Z?bg'«  v.  JJi?^^,  1 
Watts  [Penn.],  214-218  ;  Reech  v.  Kmnegal,\N  ^^.  Sr.  122; 
Easterly  v.  Barbour,  65  N.  Y.  262 ;  Randall  v.  Ditsenherry, 
39  Sup.  Ct.  180 ;  63  N.  Y.  645  ;  Martin  v.  i^/ijfe,  75  id.  134 ; 
Mad.  Ave.  Bap.  Ch.  v.  Oliver  St.  Bap.  Ch.,  73  id.  90;  Bis- 
sell  V.  M.  S.  R.  R.,  22  id.  258,  259.)  The  whole  residuary 
clause,  being  the  fruit  or  result  of  a  base  agreement,  should 
be  adjudged  void,  and  set  aside  on  grounds  of  public  policy. 
(3  E.  S.,  chap.  6,  art.  3,  §  38,  p.  63  ;  Huguenin  v.  Basely, 
14  Ves.  278 ;  Tyler  v.  Gardiner,  35  JST.  Y.  595 ;  Tracy  v. 
Tallmadge,  14  id.  181,  193-218.)  It  was  error  for  the  surro- 
gate and  for  the  court  below  to  avoid  the  consideration  upon 
the  question  of  undue  influence  of  the  actual  legal  effect  of 
the  letters  of  instructions  taken  in  connection  with  what  they 
represented  the  effect  to  be.  {Fellows  v.  Hermans,  4  Lans. 
243,  246.)  In  considering  what  the  legal  advisers  of  the  tes- 
tatrix did  lead  her  to  believe,  the  contents  of  the  letters  are 
the  highest  and  best  evidence.  {Jones  v.  Jones,  10  Hun,  442 ; 
Grierson  v.  Mason,  60  N.  Y.  397.)  Where  a  party  has  pro- 
cured from  a  testator  a  devise  in  a  will  to  himself,  under  a 
promise  (even  if  a  verbal  promise  only)  to  use  it  for  the  bene- 
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fit  of  another,  it  is  a  case  of  trust.  (  Walgrave  v.  Tebbs^  2 
K.  &  J.  321,  322;  Beech  v.  Kennegdl,  1  Ves.  Sr.  122  ;  WO- 
liams  V.  Fitch^  18  N.  Y.  546 ;  Muddeston  v.  Brown^  6  Ves. 
Jr.  52-69  ;  BtMseU  v.  Jaclcsoriy  10  Hare,  198 ;  B.  ShiUtz  Ap- 
peal, 80  Penn.  St.  397 ;  Booker  v.  Axfard,  33  Micsh.  453  ; 
Fellows  V.  Hermans,  4  Lans.  243-6.)  A  trust  to  a  corpora- 
tion, which  is  within  the  general  purposes  of  its  charter,  is 
as  valid  as  an  absolute  legacy.  It  would  not  be  void  for  un- 
certainty. (  Yidal  V.  Gei^aldy  2  How.  [U.  S.]  187 ;  Adams  v.  • 
Perry,  43  N.  Y.  493-495 ;  Power  v.  Cassiday,  79  id.  607 ; 
Curran  v.  Fanning,  13  Hun,  469 ;  Prichard  v.  Thompson^ 
29  id.  296.)  Where  the  trust  provisions  of  the  letters  are 
invalid,  or  illegal,  a  trust  results  for  the  heirs  or  next  of 
kin.  {MucMeston  v.  Brown,  6  Ves.  51 ;  BusseU  v.  Jackr 
s(m,  10  Hare,  204 ;  Stricklcmd  v.  Aldridge,  9  Ves.  515  ; 
Tee  V.  Ferris,  2  K.  &  J.  357 ;  Boson  v.  Stathan,  1  Ed. 
508 ;  Moss  v.  Cooper,  1  J.  &  H.  352 ;  McCormick  v.  Oro- 
gan,  L.  R.,  4  H.  of  L.  82 ;  Jones  v.  Bodley,  L.  R.,  3  Eq. 
Cas.  635-641-658;  Bawhotkam  v.  Dunnett,  L.  R.,  8  Ch. 
Div.  430-443 ;  Walgrave  v.  Tebls,  2  K.  &  J.  313 ;  Salt- 
ma/rsh  v.  BarreU,  3  Do  G.,  F.  &  J.  279 ;  Hooker  v.  Ox- 
ford, 33  Mich.  453  ;  Moss  v.  Cooper,  1  J.  &  H.  352 ;  Hngue- 
nin  V.  Basdy,  14  Ves.  289 ;  Jones  v.  Bodley,  L.  R.,  3  Eq. 
Cas.  635-641-658 ;  Horn  v.  PuU^nan,  10  Hun,  473 ;  72  N. 
Y.  27ft,  279 ;  1  Greenl.  on  Ev.,  §  174 ;  Shailer  v.  Bwmstead, 
99  Mass.  197-8 ;  Atkins  v.  Sanger,  1  Pick.  192 ;  aSt/i^VA  v. 
Sargent,  2  Hun,  107.)  The  provisions,  or  so-called  trusts,  con- 
tained in  the  letters  are  all  invalid.  (2  R.  S.  [6th  ed.] 
1106,  §55;  1101,  §  15;  1167,  §1;  SchetUer  v.  SmUh, 
41  N.  Y.  334-5 ;  Adams  v.  Perry,  43  id.  497-500 ;  Garvey 
V.  McDeviU,  72  id.  561  ;  Leoy  v.  L&m/,  33  id.  101,  103  ; 
Dashid  V.  AUy.'Oen.,  5  H.  &  J.  400 ;  Prichard  v.  Thorap- 
son,  29  Hun,  296,  297  ;  Kane  v.  OoU,  24  Wend.  653;  Graff 
V.  Bennett,  31  N.  Y.  9 ;  Campbell  v.  Foster,  35  id.  371 ;  Ve- 
sey  V.  Johnson,  1  S.  &  S.  69 ;  Fowler  v.  Garlike,  1  R.  &  M. 
232 ;  EUis  v.  5A^%,  M.  &  0.  286-290  ;  Oliffe  v.  TF^Zi*,  130 
Mass.  224.)    The  scheme  being  illegal*  is  against  public  policy, 
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and  the  procuration  of  the  will  by  such  means  necessarily  in- 
volved undue  influence.  It  is  a  conclusion  both  of  law  and 
fact.  {Mv^kdatone  v.  Brown^  6  Ves.  Jr.  "65,  69  ;  Boson  v, 
Statham,  1  Cox's  Ch.  13,  20  ;  SchuUz  Appeal  Case,  80  Penn. 
St.  397 ;  Downing  v.  MarshaU,  23  K.  T.  386,  387;  Tracy  v. 
Talmage,  14  id.  141 ;  Holmes  v.  Mead,  62  id.  540 ;  FeUows  v. 
Heermams,  4  Lans.  244 ;  President  v.  T.  <&  Z.  H.  B.,  7  id. 
247-8 ;  £najpp  v.  Warner,  57  N.  Y.  668  ;  BusseU  v.  Winne,  37 
id.  595 ;  Way  v.  East,  2  Drew,  44,  67 ;  Wight  v.  Doriglass,  7  N. 
Y.  574 ;  AUy.-Gen,  v.  PovMen,  8  Simons,  472  ;  Ha/rford  v. 
Browning,  1  Cox,  302 ;  Morris  y,  Whitcher,  20  N.  Y.  41,  45; 
Whiibeck  v.  Winne,  16  id.  532.)  The  decree  of  probate 
should  be  set  aside,  and  a  trial  ordered  before  a  jury.  {Marx 
V.  McGlynn,  88  JST.  Y.  370-374 ;  4  Redf .  455  ;  Tyler  v.  Oardr 
ner,  35  N.  Y.  559-597 ;  DeLafieU  v.  Parish,  25  id. ;  i>arry 
v.  Briton,  1  Curtis'  Eccl.  637 ;  Neslit  v.  Lochman,  34  K  Y. 
67;  TT^foA  Case,  1  Redf.  239;  FT'^^Zon^  v.  McGleUand,! 
Bradf.  420  ;  Calhoun  Case,  2  Redf.  34 ;  Fagam,  v.  Dugan, 
id.  341 ;  McLaughlin  v.  McDevUt,  63  N.  Y.  213r-220 ;  Hop- 
per Case,  33  id.  620-641 ;  Bollwagen  Case,  63  id.  518;  For- 
7nan  v.  Smith,  7  Lans.  443 ;  Zangton  Case,  1  Tucker,  330.) 

William  iT.  Dyhnrian  for  respondents.  This  court  will  not 
review  the  questions  of  fact  or  weigh  the  evidence.  {In  re 
Boss,  87  N.  Y.  514 ;  Marx  v.  McOlynn,  88  id.  357 ;  Post  v. 
Mason,  91  id.  549.)  The  probate  of  other  papers  as  tlie  will 
of  Mary  O'Hara  is  conclusive  in  this  action  that  the  unat- 
tested memoranda  form  no  part  thereof.  {Post  v.  Ma^on,  91 
K  Y.  539,  550 ;  Colton  v.  Boss,  2  Paige's  Ch.  396  ;  Brady  v. 
McCoskery,  1  N.  Y.  214;  Clarhe  v.  Sawyer,  2  id.  498; 
Booth  V.  Kitchen,  7  Hun,  255 ;  De  Btcssiere  v.  HoUoday,  4 
Abb.  K  C.  Ill  \  TdkB.  B.  Co.  v.  B.,  H.  T  <&  W.  B.  Co., 
86  N.  Y.  127.)  The  Surrogate's  Court  had  before  it  all  the 
questions  raised  here,  and  could  have  afforded  the  plaintiffs 
perfect  relief.  {Bellinghurst  v.  Vtckers,  1  Phill.  187  ;  Barton 
V.  Bobbin,  3  id.  455 ;  Burger  v.  Hill,  1  Bradf.  360 ;  In  re 
Welsh,  1   Redf.   238 ;   Bakers  WiU,  2  id.   179 ;  Redfield's 
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Practice  [2d  ed.],  229  ;  Post  v.  Mason,  91  N.  Y.  560.)  The 
unattested  letters  were  meant  as  admonitions  merely,  and  lie 
without  tbe  province  of  the  courts.  {Lomax  v.  Hipleyy  3  S.  & 
G.  80 ;  Knight  v.  Boughton,  11  C.  &  F.  513 ;  Story's  Eq. 
Jur.,  §  1069 ;  Lewin  on  Trusts,  §  171 ;  Perry  on  Trusts,  §  115 ; 
Clarke  v.  Lev/pp,  88  N.  Y.  228 ;  Rainey  v.  Laing,  58  Barb. 
453  ;  Fooae  v.  Whitmore,  82  N.  Y.  405.)  The  lack  of  attesta- 
tion  was  intended  to  and  does  prevent  the  letters  from  creat- 
ing a  testamentary  trust.  (2  R.  S.  63,  §  40  ;  Sheldon  v.  Shel- 
don, 1  Rob.  Ecc.  81 ;  Jackson  v.  Van  Dusen,  5  Johns.  154 ; 
Jackson  v.  IloUoway,  7  id.  394  ;  Jackson  v.  Potter,  9  id.  312  ; 
Jackson  v.  Le  Orange,  19  id.  368 ;  WilUam,  v.  Freeman,  83 
id.  569 ;  White  v.  Douglass,  3  Seld.  569 ;  Lewin  on  Trusts, 
32;  Phelps  v.  EMins,  40  Conn.  273 ;  2  R.  8.  134,  §§  6,  7  ; 
137,  §  7 ;  Perry  on  Trusts,  §  91 ;  WiUiams  v.  Freeman,  83 
N.  Y.  569.)  If  the  donee  of  an  absolute  legacy,  or  devise, 
promises  to  stand  as  trustee,  the  rights  of  the  heirs  at  law  de- 
pend entirely  on  the  promise.  If  it  be  lawful  they  can  do 
nothing,  but  the  promise  will  be  enforced  at  the  suit  of  the 
beneficiary.  It  is  only  a  promise  to  devote  the  gift  to  unlaw- 
ful purposes  which  will  avoid  the  gift  and  promise  and  entitle 
the  heir  at  law  to  take,  and  then  he  takes  by  descent.  {Cham- 
berlain V.  Chamberlain,  Freeman's  Oh.  24 ;  Devenish  v.  Ba/mes, 
Prec.  in  Ch.  3 ;  Whitton  v.  Russell,  1  Atk.  448 ;  WiUiams  v. 
Fitch,  18  N.  Y.  546.)  The  remainder  of  the  residuary  estate, 
if  the  legatees  follow  the  unattested  letteps,  will  be  divided 
among  the  incorporated  charities  named,  or  any  others  which 
they  select.  {Powers  v.  Cassidy,  79  N.  Y.  602.)  There  be- 
ing evidence  to  sustain  the  decision,  it  will  stand.  {In  re  Ross^ 
87  N.  Y.  514;  Marx  v.  McGlynn,  88  id.  367.)  When  the 
proponents  proved  that  the  testatrix  had  the  independent  legal 
advice  of  Mr.  Oullen,  and  that  the  will  was  read  to  her  in  the 
presence  of  four  disinterested  witnesses,  and  its  effect  ex- 
plained, they  discharged  the  duty  imposed  by  their  intimate 
relations  with  the  testatrix.  {CrispeU  v.  Dubois,  4  Barb.  393  ; 
Hindson  v.  WeatheriU,  5  De  G.,  M.  &  G.  301;  Walker  v. 
Synith,  29  Beav.  394;  Neslit  v.  Lockmam.,  34  N.  Y.  167; 
SicKBLS  — Vol.  L.  52 


410  Matter  of  Will  of  O'Hara.  [April, 

Opinion  of  the  Court,  per  Finch,  J. 

Post  V.  Mason^  91  id.  545-548.)  So  much  of  conteetanfs 
case  as  rests  on  undue  influence  of  the  residuary  legatees  was 
waived  by  omitting  to  ask  a  limited  probate  exclading  the 
residuary  clause.  {BiUinghurst  v.  Vickers^  Phill.  187 ;  Bar- 
ton  V.  RoHbiriB^  3  id.  455  ;  Burger  v.  Hill^  1  Bradf.  360 ; 
In  re  Welsh,  1  Kedf .  238  ;  Baker's  WiU,  2  id.  179 ;  Redfield's 
Pr.  [2d  ed.]  229 ;  Post  v.  Mason,  91  K  Y.  550.)  The  un- 
attested  papers  could  not  be  established  as  part  of  Mrs. 
O'flara's  will.    (  Williams  v.  Freeman,  83  N.  Y.  569.) 

FmcH,  J.  The  testatrix  gave  to  three  persons,  who  were  her 
lawyer,  her  doctor  and  her  priest,  absolutely,  but  as  joint  ten- 
ants, the  bulk  of  her  estate.  Practically  she  disinherited  her 
relatives  in  favor  of  strangers,  who  had  no  claim  upon  her 
bounty  except  such  as  originated  in  their  professional  charac- 
ters, and  the  confidence  and  friendship  thus  engendered.  For 
this  reason  probate  of  the  will  was  resisted.  While  the  testa- 
trix was  shown  to  have  been  superstitious,  whimsical,  blindly 
devoted  to  her  church  and  its  ecclesiastics,  habitually  under 
the  influence  of  stimulants,  and  seriously  dependent  upon  the 
advice  of  those  who  became  her  residuary  legatees,  it  is  yet 

>^ certain  that  there  was  no  want  of  testamentary  capacity.  But 
although  the  attack  failed  upon  that  ground,  the  charge  of 
imdue  influence  was  somewhat  supported  by  the  evidence  re- 
lating to  her  character  and  surroundings,  which  made  possible 
and  tended  to  render  probable  the  existence  of  an  outside 
power  capable  of  moulding  her  wishes  to  its  own.  The  exi- 
gency demanded  of  the  proponents  some  adequate  and  reason- 
able explanation  of  a  diversion  of  the  estate  to  strangers,  hold- 
ing the  power  and  influence  derived  from  confidential  relations, 
consistent  with  the  free  action  and  untrammeled  exercise  of 
the  testamentary  intention.  The  explanation  came.  A  lettei 
of  instruction,  addressed  to  the  residuary  legatees,  contempo- 
raneous with  the  will,  and  dictating  the  purpose  as  well  as  ex- 

;  plaining  the  reason  of  the  absolute  legacy,  was  produced  upon 
the  hearing.  These  written  instractions  demonstrated  that  the 
residuary  clause  was  not  intended  by  the  testatrix  to  pass  to 
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the  legatees  any  beneficial  interest.  The  absolute  devise,  on 
its  face  difficult  of  explanation  except  upon  a  theory  of  undue 
influence,  thereby  lost  its  suspicious  character  and  put  the 
legatees  in  more  of  a  disinterested  attitude.  It  appeared  that 
the  testatrix  did  not  at  all  desire  or  intend  to  bestow  her  estate^ 
upon  those  to  whom  she  gave  it ;  that  her  real  intention  was 
to  devote  it  to  certain  charitable  purposes ;  that  these,  she  was 
advised,  could  not  effectively  be  accomplished  by  her  will,  ex- 
cept tlirough  an  absolute  devise  to  individuals,  in  whose  hon- 
orable action  she  could  confide ;  and,  therefore,  and  for  that 
reason,  and  to  effect  that  ulterior  purpose,  she  gave  her  estate 
in  form  to  the  professional  friends,  not  meaning  any  beneficial 
legacy  to  them  or  for  their  use.  With  this  development  of 
the  defense  the  attack  took  on  a  new  phase.  The  heirs  at  law 
and  next  of  kin  began  an  action  in  equity  to  set  aside  and 
annul  the  residuary  devise  and  bequest,  or  to  establish  a  trust, 
which,  failing  as  to  the  intended  beneficiaries,  should  result  to 
those  who  would  otherwise  have  taken  by  descent  or  distribu- 
tion. Both  cases  are  now  before  us,  and  it  is  convenient  to 
consider  them  together,  since  our  conclusion  in  one  may  tend 
seriously  to  affect  the  result  in  the  other. 

The  proof  is  uncontradicted  that  the  testatrix  made  the 
residuary  devise  and  bequest  in  its  absolute  and  unconditional 
form  in  reliance  upon  a  promise  of  the  legatees  to  apply  the 
fund  faithfully  and  honorably  to  the  charitable  uses  dictated  in 
the  letter  of  instructions.  It  does  not  disprove  this  statement 
to  assert  that  no  express  promise  to  that  effect  was  made,  or 
that  it  was  the  pledge  of  Judge  McCne  alone.  One  of  the 
legatees.  Father  McGuire,  is  dead,  and  the  title  is  in  the  two 
survivors,  and  it  is  with  them  only  that  we  need  to  deal.  The 
trial  judge  did,  indeed,  find  as  a  fact  that  Dr.  Dudley  did  not 
know  until  after  testatrix's  death  that  the  unattested  letter  of 
instructions  existed,  but  he  certainly  did  know  before  the  will 
was  made  the  character  of  the  intended  disposition ;  that  he 
was  selected  as  one  of  the  executors ;  that  the  relatives  by  blood 
were  to  take  but  a  trifie,  and  that  the  bulk  of  the  estate  was  to 
be  applied  to  charitable  purposes  by  the  executors ;  and  with 
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this  knowledge  he  accepted  the  proposed  trust  The  trial 
judge  further  finds  that  Judge  McCue  "  made  no  promise  to 
obtain  the  bequest  or  devise  and  practiced  no  fraud."  This 
finding  is  assailed,  but  unsuccessfully  so  far  as  it  frees  the 
legatees  from  a  charge  of  actual  fraud.  In  that  respect  we 
agree  that  there  was  no  evil  or  selfish  intention  on  their  part 
But  the  finding  that  Judge McCue  '^  made  no  promise  to  obtain 
the  bequest  or  devise  "  cannot  be  sustained.  If  any  thing  is 
rendered  certain  by  the  evidence  it  is  that  the  testatrix  made 
I  tho  absolute  devise  and  beq[uest  upon  the  suggestion  of  a 
I  necessity  therefor  by  Judge  McCue,  and  upon  the  understand- 
ing that  he  and  his  associates  would  faithfully  and  honorably 
carry  out  her  expressed  intentions.  If  we  say  that  McCue 
made  no  such  promise,  that  he  came  under  no  such  honorable 
obligation,  then  we  muf^t  say  that  the  testatrix  was  misled  into 
a  false  belief,  upon  which,  as  true,  she  unmistakably  acted. 
For  it  is  not  possible  to  dpubt  that  if  the  legatees  had  said  — 
we  will  not  promise ;  we  will  do  as  we  please ;  we  will  not  be 
even  honorably  bound  not  to  take  this  money  for  ourselves  — 
the  absolute  bequest  would  never  have  been  made.  It  matters 
little  that  McCue  did  not  make  in  words  a  formal  and  express 
promise.  Every  thing  that  he  said  and  every  thing  that  he  did 
was  full  of  that  interpretation.  When  the  testatrix  was  told 
that  the  legal  ejBEect  of  the  will  was  such  that  the  legatees  could 
divert  the  fund  to  their  own  use,  which  was  a  statement  of  their 
power,  she  was  told  also  that  she  would  only  have  their  honor 

J  and  conscience  on  which  to  rely,  and  answered  that  she  could 
trust  them ;  which  was  an  assertion  of  their  duty.  Where  in 
such  case  the  legatee,  even  by  silent  acquiescence,  encourages 
the  testatrix  to  make  a  bequest  to  him  to  be  by  him  applied  for 
the  benefit  of  others,  it  has  all  the  force  and  effect  of  an  express 
promise.  ( WaUgrave  v.  Tdhs^  2  K.  <fe  J.  321 ;  SchtUtz^s  Ap- 
peal, 80  Penn.  St.  405.)  If  lie  does  not  mean  to  act  in  accord 
with  the  declared  expectation  which  underlies  and  induces  the 
devise,  he  is  bound  to  say  so,  for  his  silent  acquiescence  is  other- 
wise a  fraud.     {Ruaadl  v.  Jaoksorhy  10  Hare,  204.) 

So  far  then  as  McCue  is  concerned  he  stands  in  the  attitude 
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of  having  procured  and  induced  the  testatrix  to  make  a  devise 
or  bequest  to  himself  and  his  associates,  bj  assorting  its  neces- 
sity and  promising  faithfully  to  carry  out  the  charitable  purposes 
for  which  it  was  made,  and  whether  his  associates  knew  or 
promised,  or  did  not,  makes  no  difference  where  the  devise  is  to 
them  as  joint  tenants,  and  all  must  get  their  rights  through  the 
result  accomplished  by  one.  {Bowbotham  v.  IhtnneUy  L.  R., 
8  Ch.  Div.  430 ;  Hooker  v.  Axford,  33  Mich.  453  ;  JRusseU  v. 
Jackson^  10  Hare,  206.)  If,  therefore,  in  her  letter  of  instruc-. 
tions,  the  testatrix  had  named  some  certain  and  definite  bene- ' 
ficiary,  capable  of  taking  the  provision  intended,  the  law  would 
fasten  upon  the  legatee  a  trust  for  such  beneficiary  and  enforce 
it,  if  needed,  on  the  ground  of  fraud.  Equity  acts  in  such  case 
not  because  of  a  trust  declared  by  the  testator,  but  because  of 
the  fraud  of  the  legatee.  For  him  not  to  carry  out  the  promise 
by  which  alone  he  procured  the  devise  and  bequest,  is  to  per- 
petrate a  fraud  upon  the  devisor  which  equity  will  not  endure. 
The  authorities  on  this  point  are  numerous.  {Thynn  v.  Thynn^ 
1  Vern.  296  ;  OWiam  v.  IAtchf<yrd^  2  Freem.  284  ;  Reech  v. 
Keniiegaly  1  Ves.  Sr.  124;  Podmore  v.  Gunning^  5  Sim. 
485  ;  jMucMeaion  v.  Brovm,  6  Ves.  52 ;  Hbge  v.  Soge^  1  Watts, 
163;  McKee  v.  Jones,  6  Penn.  St.  425  ;  Doiod  v.  Tucker,  41 
Conn.  197 ;  Hooker  v.  Axford,  33  Mich.  454  ;  WiUiamd  v.  Vree- 
land,  32  N.  J.  Eq.  135.)  The  circumstances  in  these  cases 
were  varied  and  sometimes  peculiar,  but  all  of  them  either 
recognize  or  enforce  the  general  doctrine.  It  has  been  twice 
applied  in  our  own  State.  {Brown  v.  Lynch,  1  Paige,  147 ; 
yfilliams  v.  Fitch,  18  N.  Y.  546.)  In  the  last  of  these  cases 
the  making  of  a  bequest  to  the  plaintiff  was  prevented  by  an 
agreement  of  the  father,  who  was  next  of  kin,  to  hold  in  trust 
for  the  plaintiff ;  and  the  English  cases  were  cited  with  ap- 
proval and  the  trust  enforced.  All  along  the  line  of  discussion 
it  was  steadily  claimed  that  a  plain  and  unambiguous  devise  in 
a  will  could  not  be  modified  or  cut  down  by  extrinsic  matter 
lying  in  parol,  or  unattested  papers,  and  that  the  statute  of 
frauds  and  that  of  wills  excluded  the  evidence ;  and  all  along 
the  line  it  was  steadily  answered  that  the  devise  was  untouched, 
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that  it  was  not  at  all  modified,  that  the  property  passed  under 
it,  but  the  law  dealt  with  the  holder  for  his  fraud,  and  out  of 
the  facts  raised  a  trust,  ex  mobleficioy  instead  of  resting  upon 
one  as  created  by  the  testator.  The  character  of  the  fraud 
which  justifies  the  equitable  interference  is  well  described  in 
Glass  V.  Bulbert  (102  Mass.  40;  3  Am.  Rep.  418).  It  was 
said  to  consist  "  in  the  attempt  to  take  advantage  of  that  which 
has  been  done  in  performance  or  upon  the  faith  of  the  agree- 
ment while  repudiating  its  obligation  undercover  of  the  statute." 

Yet  that  is  not  the  position  of  the  defendants  here.  By 
their  answer  they  deny  any  promise,  whatever,  made  by  them ; 
any  trust  accompanying  the  request ;  any  agreement  to  hold 
for  the  benefit  of  others  ;  and  insist  that  the  property  is  theirs 
"  for  their  own  use  and  disposal." 

Yet  this  is  evidently  intended  merely  as  an  assertion  of  what 
they  insist  is  their  legal  position,  and  is  not  meant  as  a  repudia- 
tion of  their  promise  or  its  honorable  obligation,  and  no  bene- 
ficiary claiming  any  such  violation  of  duty,  or  even  as  threat- 
ened or  intended,  is  before  us. 

But  it  may  happen,  as  it  does  happen  here,  that  all  of  the 
charitable  uses  enjoined  are  for.  the  benefit  of  those  incapable 
of  taking,  or  of  a  character  in  direct  violation  of  the  law  of  the 
State.  What  then  becomes  the  duty  of  a  court  of  equity? 
A  fraud  remains,  except  that  it  takes  on  graver  proportions, 
and  becomes  more  certain  and  inevitable.  The  agreement 
which  induced  the  absolute  devise,  and  the  fraud  of  a  beneficial 
^  holding  secured  by  a  contrary  promise,  still  confront  us.  And 
what  is  worse,  it  does  not  need  that  the  absolute  legatees 
repudiate  their  promise,  for  if  over  so  honorably  wiDing  to 
perform  it,  they  cannot  do  so  without  setting  at  defiance  and 
secretly  evading  the  law  and  general  policy  of  the  State.  The 
alternative  is  plain,  and  offers  no  chance  of  escape.  If  the 
legatees  repudiate  their  obligations,  that  is  a  fraud  upon  the 
dead  woman,  who  acted  upon  the  faith  of  their  promise*  If 
they  are  willing  to  perform  they  cannot  perform,  except  by  a 
fraud  upon  the  law  to  which  they  and  the  teatatrix  are  equally 
parties. 
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In  such  a  case  the  fraud  remains  and  exists,  identical  in  its 
character  as  to  the  testatrix,  but  an  injury  to  the  heir  at 
law  and  next  of  kin  instead  of  an  identified  and  capable  bene 
ficiary.  And  it  becomes  not  only  a  fraud  against  them,  but  a 
fraud  upon  the  law,  since  it  is  a  declared  and  admitted  effort 
to  accomplish  by  a  secret  trust  what  could  not  on  the  face  of 
the  will  be  done  at  all.  If,  on  the  ground  of  fraud,  equity,  as 
it  has  often  done,  and  will  always  do,  fastens  a  trust  ex  male' 
ficio  upon  the  fraudulent  legatee  or  devisee  for  the  protection 
of  a  named  and  definite  beneficiary,  no  reason  can  be  given 
why  it  should  not  do  the  same  thing  when  the  fraud  attempted 
assumes  a  more  serious  character,  because  aimed  at  an  evasion 
of  the  law,  and  seeking  the  shelter  of  unauthorized  purposes. 
In  such  event,  if  equity  withholds  its  power,  one  of  two  things 
is  accomplished ;  either  the  legatee  holds  the  estate  bene- 
ficially, which  is  a  fraud  upon  the  testatrix  and  the  intended 
objects  of  her  bounty,  or  the  fund  is  devoted  to  unauthorized 
purposes,  in  fraud  of  the  law,  and  of  the  heirs  and  next  of  kin. 
If  a  trust  ex  mcdejicio  may  be  fastened  upon  the  property  in 
the  hands  of  the  fraudulent  legatee  in  the  one  case,  why  not 
also  in  the  other  ?  If  in  the  one  the  fraud  grows  out  of  a  re- 
fusal to  perform,  which  would  be  the  voluntary  act  of  the 
legatee  repudiating  his  promise,  and  so  an  actual  fraud ;  in  the 
other  it  grows  out  of  the  impossibility  of  performance,  except 
in  defiance  of  the  public  law,  which  is  legally  a  fraud.  .In 
neither  event  can  the  legatee  honestly  hold.  In  both,  either 
fraud  triumphs,  or  equity  defeats  it  through  the  operation  of  a 
trust,  and  protects  those  justly  entitled.  And  so  are  the  cases. 
In  Joneav.  BacUey  (L.  R.,  3  Eq.  Cas.  635),  the  suit  was  by  the 
co-heiresses  and  next  of  kin  to  make  the  defendants  trustees  for 
them,  on  the  ground  tliat  a  devise  made  to  them  of  a  residue 
absolute  on  its  face  was,  in  fact,  for  charitable  purposes  in  vio- 
lation of  the  Mortmain  Act,  and  made  on  the  faith  of  an 
agreement  by  the  legatees  that  they  would  make  such  applica- 
tion. One  of  them  was  the  confidential  medical  adviser  of  the 
testatrix  ;  the  devise  to  the  two  was  m  joint  tenancy ;  no  pur- 
posed or  intentional  dishonesty  was  charged  against  them ;  in- 
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stead  of  wholly  repudiating  their  duty,  they  alleged  in  their 
answer  a.  design  to  carry  out  the  charitable  purposes ;  and  yet 
the  court  did  not  hesitate  on  the  ground  of  fraud  to  fasten 
a  trust  upon  the  property  in  their  hands  for  the  benefit  of  the 
heir  and  next  of  kin.  WaUgrave  v.  Tehha  (2  K.  &  J.  313, 
321),  and  Ruasell  v.  Jackson  (10  Hare,  204)  were  cited  with 
approval.  The  latter  case  was  a  bill  filed  by  the  next  of  kin, 
alleging  that  the  absolute  devise  of  a  residue  was  upon  a  secret 
trust  either  for  charitable  or  illegal  purposes.  The  court  so 
held  as  to  the  proceeds  of  the  freehold  and  leasehold  estates, 
and  because  the  dispositions  "  could  not  by  law  take  effect," 
declared  the  devisees  trustees  for  the  heir  and  next  of  kin.  In 
MucJdeston  v.  Brown  (6  Yes.  63,  65)  Lord  Eldon  intimated 
that  where  the  devisees  took  under  an  agreement  to  hold  upon 
such  trusts  as  the  testator  should  declare,  but  he  omitted 
to  declare  any,  there  would  be  a  trust  to  the  heir  which 
equity  would  decree  ;  and  added,  as  to  a  case  of  evasion  of  the 
statute,  the  pointed  inquiry :  "  Is  the  court  to  feel  for  indi- 
viduals, and  not  to  feel  for  the  whole  of  its  own  system,  and 
compel  a  discovery  of  frauds  that  go  to  the  root  of  its  whole 
system  ? "  In  SchuUz's  Appeal  (80  Penn.  St.  405),  the  plaintiff 
failed  solely  for  want  of  proof  of  an  agreement  by  the  legatee 
inducing  the  devise  ;  and  the  same  difficulty  existed  in  Bow- 
hotkam  V.  Dunnett  (L.  R.,  8  Ch.  Div.  430)  ;  and  as  to  three  of 
the  four  tenants  in  common  in  Tee  v.  Ferris  (2  K.  <fe  J.  367) ; 
but  all  confirm  the  general  doctrine  asserted. 

It  is  needed  now  that  we  consider  the  character  of  the  charita- 
ble uses  upon  which  these  legatees  agreed  to  hold  the  residuary 
estate.  The  testatrix  began  her  letter  of  instructions  by  say- 
ing :  "  I  am  desirous  of  accomplishing  certain  purposes,  some 
of  which  at  least  cannot  be  legally  carried  out  by  express  pro- 
visions of  my  will ;  and,  therefore,  in  order  .more  certainly  to 
effect  my  purposes  I  have  constituted  you  such  residuary  devi- 
sees and  legatees."  •  The  first  purpose  indicated  is  to  "  set 
apart "  the  income  of  $20,000  to  the  ecclesiastical  education  of 
poor  young  men  for  the  Roman  Catholic  priesthood.  She 
directed  that  this  provision  be  made  "  a  permanent  one  "  and 
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that,  the  legatees  make  such  arrangements  that  after  their  death 
the  income  should  continue  so  to  be  appropriated.  This  pur- 
pose contemplated  and  required  that  the  principal  of  the  fund 
should  be  held  inalienable  and  without  an  absolute  power  of 
disposition  during  the  three  lives  of  the  legatees  and  for  an 
indefinite  period  beyond.  During  this  period  the  legal  title  to 
both  the  real  and  personal  property  would  remain  in  the  trus- 
tees and  they  pay  over  the  income,  and  after  the  death  of  two 
the  survivor  was  directed  in  some  undefined  manner  to  pro- 
vide for  the  continuance  of  such  income  in  the  future.  The 
plan  violated  thd  statute  against  perpetuities  both  as  to  real 
and  personal  estate,  and  the  active  trust  was  unlimited  in  its 
duration.  {SchetUer  v.  Smithy  41  N.  Y.  334 ;  Adams  v.  Perry ^ 
43  id.  497 ;  Oarvey  v.  McDeviU,  72  id.  561.)  What  the  re- 
spondent replies  is  that  "  the  legatees  may  hand  over  the 
designated  sum  to  an  incorporated  college  "  engaged  in  educat- 
ing that  class  of  young  men.  But  the  testatrix  neither  author- 
ized nor  contemplated  any  such  thing.  She  chose  her  trustees 
for  three  lives,  and  no  other  was  to  be  substituted  till  the  death 
of  the  third,  and  then  there  might  be  another  will,  with  an 
absolute  bequest  of  the  $20,000  to  three  other  trustees,  all 
honorable  men,  acting  under  a  letter  of  instructions,  and  so 
the  process  go  on  in  evasion  and  defiance  of  the  law.  If,  in- 
deed, the  testatrix  intended  a  gift  to  a  college  corporation,  that 
could  have  been  done  by  her  will.  She  could  have  made  the 
devise  or  bequest  without  the  risk  of  depending  on  some  one's 
honor  that  the  fund  would  not  be  diverted  to  private  use,  so 
that,  in  so  far  as  this  devise  or  bequest  was  represented  to  re- 
quire an  absolute  devise  or  bequest  to  individuals,  she  was 
either  misled  or  deceived,  or  else  did  not  intend  a  gift  to  a  col- 
lege corporation.  The  legatees,  therefore,  cannot  perform  their 
promise  as  they  made  it.  and  as  the  testatrix  understood  it 
without  violating  the  law  of  the  State  against  perpetuities. 

The  letter  of  instruction  then  proceeds :  "  I  desire  $3,000 
set  apart,  the  inoome  whereof  shall  be  applied  to  the  purchase 
of  shoes  for  poor  children  attending  the  parochial  schools  of  . 
SiCKBLs  —  Vol  L.  53 
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St.  Paul's  R.  0.  church,  Brooklyn."  This  provision  offends 
in  the  same  way  with  the  first  as  to  the  duration  of  the  trust 
with  also  the  diflSculty  that  the  beneficiaries  are  indeterminate. 
{Levy  V.  Levy^  33  N.  Y,  99.)  Again  the  respondent  answers, 
both  as  to  this  clause  and  the  one  following  which  requires 
"  $3,000  set  apart  for  the.St.  Vincent  de  Paul  Society  con- 
nected with  St.  Paul's  church,"  that  the  church  is  incorpo- 
rated, "  and  will  receive  $6,000  with  a  reqtteat  from  the  residu- 
ary legatees  to  use  one-half  the  income  to  pui^chase  shoes  for 
poor  children  attending  the  parochial  school."  The  request 
would  bind  nobody.  What  the  testatrix  dfrocted  was  not  a 
gift  to  the  church,  but  an  application  by  her  own  chosen  trus- 
tees of  income  to  the  two  specified  purposes.  And  if  she  in- 
tended the  disposition  now  suggested,  once  more  it  is  true 
that  she  could  have  given  $6,000  to  the  church  corporation 
with  a  request  as  to  the  supply  of  shoes  quite  as  well  as  her 
legatees  can  do  it,  and  there  was  no  need  of  the  absolute  devise 
and  bequest  represented  to  exist. 

Then  follow  these  provisions,  viz. :  "  the  sum  of  $3,000  for 
the  heneJU  of  the  Home  of  the  Good  Shepherd,  and  the  sum 
of  $5,000  for  The  Little  Sisters  of  the  Poor,  both  in  Brook- 
lyn." It  is  said  that  these  two  societies  are  incorporated,  but 
they  may  not  be  entitled  to  the  principal,  if  the  trustees  re- 
fuse it,  for  the  latter  are  authorized  to  "  limit  the  ?/*a  of  said 
bequests  to  the  income  thereof."  And  again  the  observation 
recurs  that  a  bequest  to  these  corporations  could  easily  have 
been  made  in  the  will  if  that  had  been  understood  to  be  the 
real  intention. 

Finally  the  letter  prescribes  that  any  residue  of  the  fund 
remaining  should  be  applied  "  in  aid "  of  the  charities  and 
purposes  named  in  the  will  or  in  the  letter,  **  or  in  any  other 
charity  which  you  or  a  majority  of  yon  may  prefer."  The 
respondent  says  that  just  such  a  provision  as  this  in  the  body 
of  a  will  has  been  upheld.  {Power  v.  Cassidy^  79  N.  Y. 
602  ;  35  Am.  Rep.  550.)  That  is  not  true.  On  the  contrary 
this  court  has  very  recently  declined  to  carry  the  doctrine  of 
that  case  beyond  its  own  essential  limits,  and  is  not  likely  to 
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agree  that  a  devise  may  beconcie  the  mere  equivalent  of  a  gene- 
ral power  of  attorney.     {Prichard  v.  Thompson.*) 

All  through  this  letter  the  duty  of  the  legatees  is  denomi- 
nated a  *•  trust,"  the  gifts  provided  are  sometimes  called  "  be- 
quests," and  at  its  close,  after  charging  the  legatees  to  impose 
upon  her  beneficiaries  "  as  far  as  you  can  "  the  "  obligation  " 
of  "  the  offering  of  the  Holy  Sacrifice  of  the  Mass "  in  her 
own  behalf  and  that  of  certain  named  i^elatives,  she  expresses 
her  own  sense  of  the  force  and  character  of  her  letter  in  the 
concluding  sentence,  "  I  desire  to  give  to  these  instructions 
all  the  force  and  solemnity  of  a  last  will  and  testament." 

This  letter  of  instructions  clearly  and  unmistakably  shows 
•the  real  nature  of  the  transaction.  The  writer  leaves  almost 
nothing  to  the  discretion  of  the  trustees.  She  selects  out  her 
own  objects  of  charity  in  the  main,  describes  them  in  detail, 
fixes  the  amounts  to  be  given  and  impresses  upon  her  di- 
rections the  "  solemnity  of  a  last  will  and  testament."  It  is 
not  at  all  the  case  of  a  devise  to  one  absolutely  to  be  expended 
at  his  discretion,  but  a  definite  and  distinct  trust  having  in 
view  specific  purposes  and  contemplating  their  precise  per- 
formance. 

If  we  construed  this  document  to  mean  such  .dispositions  as 
are  now  asserted,  we  should  be  driven  to  the  inevitable  infer- 
ence that  every  one  of  them  could  have  been  easily,  and  safely, 
and  perfectly  made  in  the  will  itself,  and  that  when  told  to 
the  contrary  by  Judge  McOue  the  testatrix  was  told  what  was 
utterly  untrue,  and  what  a  jury  might  easily  believe  was  known 
to  be  imtrue,  and  so  that  the  testatrix  was  led,  by  deception 
and  fraud,  to  incur  the  danger  and  peril  of  an  absolute  devise 
and  bequest  —  a  conclusion  which  would  destroy  the  will  as 
the  product  of  fraud.  We  do  not  believe  that.  Justice  to 
two  honorable  men,  of  character  and  standing,  forbids  any 
such  theory.  Nothing  about  the  case  calls  upon  us  for  a  con- 
clusion so  harsh  and  needless.  On  the  contrary,  we  think 
Judge  McCue  told  the  truth  to  the  testatrix,  and  that  tmth 
was  that  she  could  not  tie  up  her  estate  in  the  hands  o£  indi- 
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vidiials  perpetually,  they  distributing  only  the  income,  without 
violating  the  law  of  the  State,  and  that  she  must  either  give 
up  the  purpose  or  depend  for  its  accomplishment  upon  an  ab- 
solute devise  accompanied  by  a  secret  trust. 

We  have  thus  an  important  question  squarely  presented. 
If  equity  will  not  touch  this  devise  by  putting  a  trust  for  the 
heirs  at  law  and  next  of  kin  npon  the  fund  in  the  hands  of 
these  legatees,  the  road  to  an  evasion  of  our  statutes,  and  to 
the  temptations  of  necessity  or  greed  will  be  left  wide  open. 
While  in  such  cases  it  has  been  well  said  that  the  court  should 
act  with  caution  and  only  upon  tlie  clearest  proof  of  the  fraud 
{OoUins  V.  Hope,  20  Ohio,  501) ;  yet  when,  as  here,  the  facts 
are  proved  beyond  reasonable  question,  we  ought  not  to  hesi- 
tate. The  testatrix  did  intend  an  absolute  devise  to  these  lega- 
tees on  the  face  of  the  will ;  but  she  did  not  intend  that  they 
should  have  the  resultant  beneficial  interest,  and  relied  npon 
their  promise  to  carry  its  fruits  elsewhere.  Th^j^do^not  refnse 
togaerform,  Althoqgh  they  deny  the  promise,  it  is  quite  po»- 
sible"that  they  mean  to  keep  it.  We  are  not  authorized  to  say 
or  suspect  that  they  will  not,  but  if  they  do,  they  must  inevi- 
tably carry  out  a  planned  and  purposed  evasion  of  our  statutes 
against  perpe];uities. 

It  is  said,  however,  and  that  brings  us  to  the  decisive  point 
in  the  case,  that  the  English  anthorities  turned  upon  the  fact 
that  because  of  the  statutes  of  mortmain  the  lands  devised 
npon  an  honorable  promise  by  the  absolute  devisee  to  dispense 
them  in  charity,  could  not  by  any  process  or  in  any  mode  be 
carried  to  that  destination  without  violating  the  law,  while  in 
this  case  the  charity  is  not  prohibited,  but  only  certain  modes 
of  its  operation.     Let  ns  test  this  suggestion. 

The  statutes  of  mortmain  were  numerous,  and  followed  each 
other  in  a  succession  as  rapid  as  the  devices  and  evasions  of 
the  ecclesiastics  which  they  were  framed  to  overthrow,  until 
by  the  act  9  Geo.  II,  chap.  36,  it  was  ordained  that  no  lands  or 
tenements,  or  money  to  be  laid  out  thereon,  should  be  given 
for  or  charged  with  any  charitable  uses  whatsoever,  unless  by 
deed  indented,  executed  in  the  presence  of  two  witnesses,  and 
made  at  least  one  year  before  the  death  of  the  party  and  regis- 
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tered  in  a  prescribed  manner.  While  under  this  statute  a 
devise  of  laud  was  forbidden  to  charitable  uses,  it  could  be  so 
devoted  by  a  deed  vrUer  vivoSy  and  in  each  of  the  cases  we  have 
cited  the  absolute  devisee,  acting  as  owner,  could  bj  indenture 
have  transferred  to  charity  the  land  he  had  taken  as  devisee. 
But  that  did  not  serve  to  ward  off  a  trust  ex  malefido  in  any 
single  instance.  The  result  was  plainly  apparent  that  the 
property  of  the  testator,  by  the  artifice  of  an  absolute  devise 
coupled  with  a  secret  agreement,  had  been  carried  to.  a  charity 
in  defiance  of  the  public  law  and  in  fi*aud  of  the  mortmain 
acts.  These  acts  did  not,  therefore,  absolutely  and  totally  for- 
bid gifts  of  land  to  charitable  u^es.  They  put  their  prohibi- 
tion not  on  the  gift,  but  on  the  manner  of  it.  Theyjoi^bado 
it  by  will  or  devise.  It  is  a  similar  prohibition  upon  the  man- 
ner of  -gifts-er  transfers  which  our  law  imposes.  While  it  is 
true,  as  was  said  at  Special  Term  in  the  very  able  opinion  con- 
tained in  the  record,  that  our  statute  does  not  forbid  charitable 
devises  and  bequests,  it  does  forbid  expressly  and  imperatively 
a  certain  manner  of  making  them.  Gifts  or  transfers  made 
in  that  manner  are  prohibited  and  made  void.  The  principal 
legatee  in  this  case  knew  it,  and  it  was  distinctly  planned  bo- 
tween  him  and  the  testatrix  that  her  understood  and  declared 
purpose,  which  could  not  be  lawfully  carried  out  by  a  devise 
on  the  face  of  the  will,  should  be  effected  by  an  absolute  de- 
vise coupled  with  his  honorable  obligation  to  hold  and  appro- 
priate the  property  to  forbidden  uses.  An  evasion  of  the  law 
was  the  very  occasion  and  object  of  the  absolute  devise.  With- 
out that  it  could  not  have  been  suggested  without  a  fraud  upon 
the  testatrix,  for  if  there  was  no  need  of  it,  if  no  statute  was 
to  be  avoided  or  flanked,  the  very  suggestion  of  an  absolute 
devise  was  fraudulent. 

The  question  here  is  the  character  of  the  l^atees'  agreement 
and  precisely  that  and  nothing  else  must  serve  as  a  test.  They 
agreed  for  three  lives,  under  the  pretense  of  ownership,  to  dole 
out  the  income  of  this  fund  to  indeterminate  persons  of  their 
selection ;  at  the  end  of  three  lives  in  some  manner  to  continue 
that  process,  making  it  permanent ;  and  to  dispense  a  possible 
surplus  to  any  charities  they  might  choose.     That  precise 


i 


J 


422  Mattbb  op  Will  of  O'Haba.  [April, 

Opinion  of  the  Gooit,  per  Fimch,  J. 

agreement,  the  one  which  they  made,  on  tlie  faith  of  which  the 
testatrix  acted,  they  miist  honorably  and  explicitly  carry  out 
or  else  they  have  defrauded  her ;  and  if  they  do  carry  it  out  as 
they  agreed  and  as  she  understood  it,  they  tie  the  property  up 
for  three  lives  and  an  uncertain  period  beyond,  and  so  violate 
and  defy  the  law. 

We  are  not  ready  to  concede  that  our  statute  against  per- 
petuities is  any  the  less  sacred  than  the  English  acts  of  mort- 
main, or  may  be  evaded  with  impunity.  It  may  possibly  be 
tliat  the  evils  of  such  evasion  are  greater  in  the  one  case  than 
in  the  other,  but  that  will  not  justify  us  in  shutting  our  eyes  to 
the  process,  or  holding  that  equity  stands  helpless  in  ])resenoe 
of  the  fraud.  The  learned  presiding  judge  at  the  General 
Term,  while  affirming  this  judgment  formally  that  it  might 
more  swiftly  come  to  our  bar,  sent  with  it  a  very  wise  and 
prudent  caution.  He  said :  "  It  seems  clear  to  lis  that  the  law 
ought  not  to  encourage  arrangements  for  the  disposition  of 
property  by  testators,  such  as  this  case  discloses."  In  WaUgrave 
V.  Tebhs  {stipra),  the  vice-chancellor  said  that  "  the  duty  of  a 
devisee  under  the  circumstances  stated  yifss  to  throw  up  the 
property."  Any  devise  or  bequest  of  this  character  is  danger- 
ous and  indefensible.  It  exposes  testators  to  the  suggestion 
of  unnecessary  difficulties  as  inducements  to  the  artifice  of  an 
absolute  devise  concealing  an  illegal  trust.  It  exposes  the 
devisee  to  temptation  and  even  when  he  acts  honestly,  to  severe 
and  unrelenting  criticism.  It  subserves  no  good  or  useful  pur- 
pose. If  we  sustain  it  we  admit  that  any  statute  may  be  thus 
evaded,  and  that  equity  cannot  redress  the  wrong. 

We  are  not  satisfied  that  the  will  was  made  through  undue 
influence  and  thereforfs  affirm  the  judgment  of  the  General 
Term  which  affirmed  the  decree  of  the  surrogate,  with  costs. 

But  in  the  equity  action  we  reverse  the  judgment  of  the 
General  Term  and  of  the  Special  Term  with  costs  of  both 
parties  on  the  appeal  to  this  court  payable  out  of  the  fund, 
and  order  a  new  trial. 

All  concur  as  to  the  first  appeal ;  all  concur  as  to  the  secoud, 
except  Rapallo,  J.,  not  voting. 

Judgments  accordingly. 
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RoBEET  P.  Crowe,  individually  and  as  Administrator,  et  aL, 
Respondents,  v.  Fekdebiok  O.  Lkwin,  Executor,  etc., 
Appellant. 

In  an  action  brooght  to  rescind  a  contract  for  the  exchange  of  lands  on  the 
ground  of  f  rand,  the  court  found  that  plaintiff  agreed  to  exchange,  his 
premises,  sabject  to  a  mortgage  thereon,  for  four  lots  which  defendants 
represented  thfit  they  owned,  bat  to  which  they  had  no  title  ;  they  did 
own  a  parcel  of  land  in  the  neighborhood  of  the  lots,  of  much  lees  value. 
Plaintiff  conveyed  his  premises  and  received  a  deed  purporting  to  convey 
the  four  lots.  The  court  refused  to  find  fraud.  Defendants  claimed 
that  they  intended  to  convey  the  land  actually  owned  by  them,  but  by 
mistake  the  four  lots  were  ctescribed  in  their  deed,  and  asked  to  have 
the  deed  reformed.  Seld,  that  plaintiff  was  entitled  to  equitable  relief 
whether  the  case  was  one  of  fraud  or  mistake  ;  if  the  latter  the  minda 
of  the  parties  never  met,  and  no  actual  contract  was  made;  that  de- 
fendants were  not  entitled  to  a  reformation  of  their  deed  as  plaintiff 
never  had  agreed  to  take  the  premises  actually  owned  by  defendants, 
and  the  only  way  the  mistake  could  be  corrected  was  by  a  rescission  of 
the  formal  contract  and  the  restoration  to  each  party  of  what  had  been 
parted  with  on  its  faith. 

Plaintiff's  deed  coutained  a  covenant  on  the  part  of  the  grantees  to  pay 
the  mortgage.*  Defendants  objected  that  in  case  of  a  rescission  they 
would  be  left  liable  upon  the  covenant  to  the  holder  of  the  mortgage. 
HM  untenable;  that  the  rights  of  such  holder  were  wholly  dependent 
upon  an  effectual  transfer  and  were  affected  by  the  equities  between  the 
parties,  and  a  judgment  annulling  the  whole  transaction  released  defend, 
ants  from  any  liability. 

(Submitted  March  4,  1884;  decided  April  15, 1884.) 

Appeal  from  a  judgment  of  Special  Term  after  an  afSr^- 
ance  by  the  Greneral  Term  of  the  Supreme  Court,  in  the  first 
■judicid  department,  by  order  made  March  20,  1883,  of  an  in- 
terlocutory judgment  in  favor  of  the  plaintiffs. 

This  action  was  brought  originally  by  Patrick  Crowe^  the 
present  plaintiff's  intestate,  for  the  rescission  of  an  alleged  con- 
tract, for  the  exchange  of  real  estate  on  the  grpund  of  fraud, 
and  for  an  accounting  for  the  rents  and  profits  of  the  premises 
conveyed  by  plaintiff  while  they  were  in  defendant's  posses- 
sion. 
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The  court  refused  to  find  fraud,  but  found  in  substance  that 
in  February,  1878,  the  parties  entered  into  an  oral  agreement 
whereby  the  plaintiff  agreed  to  convey  to  the  defendant  and 
Honora  Lewin,  his  co-executor  (now  deceased),  a  house  and 
lot  in  New  York  city,  subject  to  a  mortgage  thereon  of  $3,300, 
in  exchange  for  four  lots  of  land  situated  near  Williams  Bridge 
in  the  city  of  New  York,  which  the  executors  represented 
and  claimed  they  had  power  to  convey  free  from  incumbrance, 
and  which  they  agreed  to  convey.  Plaintiff  fulfilled  on  his 
part,  and  the  defendants  executed  and  delivered  to  the  plaintiff 
a  deed  pui-porting  to  convey  title  to  the  four  lots.  The  court 
further  found  that  the  defendants,  when  they  executed  and 
delivered  their  deed,  had  not  nor  liad  they  acquired  title  since 
to  the  four  lots  or  any  power  to  convey  the  same  or  any  other 
four  lots  of  land  at  Williams  Bridge.  An  interlocutory  judg- 
ment was  directed  and  entered  requiring  a  reconveyance 
by  the  parties  respectively,  and  that  defendants  account  for 
the  rents  and  profits  of  plaintiff's  premises ;  and  referring  it  to  a 
referee  to  take  such  an  accounting. 

Further  facts  appear  in  the  opinion. 

Ooles  Morris  and  Michad  H.  Cardozo  for  appellant.  The 
plaintiff  was  not  entitled  to  the  relief  he  asked,  and  which  the 
court  below  granted,  unless  the  evidence  warranted  a  finding 
of  fraud  on  the  part  of  the  defendants,  or,  at  least,  a  mutual 
mistake  of  both  parties.  {Talman  v.  Qreen^  3  Sandf.  437; 
Thorp  V.  Eeokuh  Coal  Co.,  48  N.  Y.  253, 256 ;  Long  v.  Warren, 
68  id.  426,  431;  Woodruffs.  Bruce,  9  Paige,  442;  Oau/oer^ 
neur  v.  EVmendorf,  5  Johns.  Ch.  79 ;  Attwood  v.  Small,  6 
C.  &  F.  232 ;  Beale  v.  Seimley,  8  Leigh,  62 ;  Bree  v.  Holbreck, 
Douglass,  654.)  Plaintiff  had  the  opportunity  to  examine  the 
deed,  and  should  have  made  use  of  it.  {Mcran  v.  McLarty, 
75  N.  Y.  25;  Z^mjr  v.  Warren,  68  id.  426;  Taylor  v.  Fleet,  4 
Barb.  95,  102-3,  108-9;  Story's  Eq.  Jur.,  §  146,  note  2; 
Dig.,  lib.  22;  tit.  6,  1,  9,  §  2;  Pothier's  Pand.,  lib.  22,  tit  6, 
§  4,  note  II.)  The  doctrine  of  ca/oeat  emptor  applies  to  the 
title  of  real  estate.     (Doctor  and  Student,  Book  2,  chap.  47 ; 
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Broom's  Legal  Maxims,  743,  marg.  p.;  Abbott  v.  Allen^  2 
Johus.  Ch.  519,  523;  Upton  ^f.  TriMlcoch,  1  Otto,  45,  55; 
Duke  of  Beaufort  v.  Neald,  2  C.  &  F.  248,  286;  Frost  v. 
Raymond^  2  Caines,  188 ;  1  Fonb.  356,  note ;  Urmston  v. 
Pate,  Sngden's  Law  of  Vendors  [3d  ed.],  346,  347;  4  Cruise's 
Dig.  90;  Cooper's  Eq.  311;  Hiern  v.  MiU,  13  Ves.  114; 
Kerr  on  Fraud  and  Mistake,  83 ;  Dart  on  Vendor  and  Pur- 
chaser, 43.)  A  contract  in  the  absence  of  actual  fraud  will  not 
be  rescinded  unless  the  parties  thereto  can  be  placed  in  sta;tu 
quo.  (Kerr  on  Fraud  and  Mistake,  436,  note  7;  Calvo  v. 
Daviea,  73  N.  T.  211 ;  MarshaU  v.  Davies,  78  id.  414.)  The 
gist  of  the  action  by  the  plaintiflE  was  to  rescind  the  contract 
with  the  defendants  for  fraud  on  their  part  and  could  not  be 
converted  into  one  for  relief  in  his  favor  on  the  ground  of 
mutual  DMstake  even  if  there  had  been  mutual  mistake  in  this 
case.  {McMichad  v.  Kilmer,  76  N.  Y.  36,  40 ;  Dudley  v. 
Soranto,  57  id.  424 ;  Lott,  Ch.  Com.,  428.)  Upon  the  allega* 
tions  of  the  amended  complaint  the  plaintiff  was  not  entitled 
to  any  relief  against  the  defendants  in  their  representative 
capacity.  If  they  committed  any  fraud  they  should  have  been 
sued  for  it  personally.  {Ferrin  v.  Myrick,  41  N.  Y.  315; 
Austin  v.  Monroe^  47  id.  310.)  The  party  who  accepts  a 
deed  upon  the  purchase  of  real  estate  is  confined,  upon  a 
failure  of  title,  to  the  covenants  contained  in  his  deed,  and 
if  he  has  taken  a  deed  without  covenants,  he  has  no  remedy 
at  law  or  in  equity.  The  only  exception  is  where  the  contract 
or  some  of  its  stipulations  have  been  induced  by  fraud.  {Tall- 
man  V.  Green,  3  Sandf .  437, 441 ;  AJibott  v.  AUen,  2  Johns.  Ch. 
579 ;  Thorp  v.  Keokuk  Goal  Co.,  48  N.  Y.  253,  256.) 

William  F.  Reifly  for  respondents.  The  deed  of  four  lots, 
which  the  defendants  gave  to  the  plaintiff  Crowe,  is  conclusive 
■  as  being  just  such  deed  as  they  had  agreed  to  give  him.  It 
must  be  deemed  the  consummation  of  their  prior  agreement, 
and  tliat  the  agreement  was  merged  in  it.  (2  Wharton  on  Law 
of  Evidence,  §§  1014, 1028.)  Except  in  case  of  mutual  mistake 
or  fraud,  a  party  is  not  entitled  to  have  a  deed  reformed. 
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(Kent  V,  Manohester,  29  Barb.  597 ;  Jackson  v.  Andrews,  59 
N.  T.  244r ;  Paine  v.  Jones,  75  id.  593 ;  Moran  v.  McLarty^ 
id.  25  ;  2  Wharton  on  Law  of  Evidence,  §§  936,  937,  1032, 
1050,  1054.)  Wherever  there  is  an  admixture  of  ingredients 
goiDg  to  establish  misrepresentation,  imposition,  undue  con- 
fidence or  influence,  especially  in  all  cases  of  family  arrange- 
ments, eqaity  regards  it  as  a  just  foundation  for  relief. 
(Story's  Eq.  Jur.,  §§  146,  308, 120,  137,  258.) 

Finch,  J.  In  this  case  the  minds  of  the  parties  never  met. 
The  contract  in  form  was  not  a  contract  in  fact.  It  originated 
in  mistake,  and  that  mistake  not  mutual  and  about  the  same 
thing,  but  different  on  the  part  of  eachj'^ 'Taking  the  findings  a« 
our  guide,  it  appears  that  the  plaintiff  agreed  to  exchange  his 
house  and  lot  for  four  lots  at  Williams  Bridge  which  the  de- 
fendants represented  that  they  owned  and  could  convey.  As 
matter  of  fact  they  did  not  own  them,  but  did  own  a  triangular 
parcel  in  the  neighborhood  fronting  on  the  Bronx  river,  but  of 
trifling  value  and  much  inferior  area,  which  they  say  was  what 
they  intended  to  convey,  but  by  mistake  the  four  lots  at  Wil- 
liams Bridge  were  substituted  in  the  deed  they  gave.  It  is  pos- 
sible that  the  findings  of  fact  might  well  have  been  different 
The  evidence  on  which  they  rest  is  quite  slender  and  unsatis- 
factory, but  we  cannot  say  there  is  none.  Assuming  them  to 
be  true,  the  situation  was  this :  The  plaintiff  came  into  court 
ailing  that  by  the  fraud  and  deceit  of  a  false  assertion  of 
ownership  he  had  been  deprived  of  his  property.  The  defend- 
ants rebutted  the  charge  of  fraud  by  showing  a  mistake,  and 
it  is  only  as  the  result  of  that  explanation  that  fraud  was  not 
found.  If  the  defendants'  representation  of  ownership  related 
to  the  four  lots,  it  was  a  falsehood  and  a  fraud.  If  it  related  to 
the  Bronx  river  lots  it  was  not  so  imderstood  by  the  plaintiff^ 
and  he  was  misled  by  a  mistake.  There  was  thus  either  fraud 
or  mistake  against  which  equity  may  relieve.  The  defendants' 
mistake  was  that  they  conveyed  what  they  did  not  own  and  did 
not  mean  to  sell.  The  plaintiff's  was  that  he  bought  what  he 
meant  to  buy,  but  witliout  the  asserted  title  in  his  grantors. 
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What  one  meant  to  sell  the  other  did  not  mean  to  buy,  and 
what  one  meant  to  buy  the  other  did  not  mean  to  6ell..YiSuch  was 
the  judgment  rendered  and  it  was  right.  Its  details  are  criti- 
cised in  but  one  respect.  There  was  a  mortgage  to  a  savings 
bank,  i-esting  as  an  incumbrance  on  the  plaintiiFs  property, 
and  which  by  acceptance  of  the  deed  the  defendants  assumed 
and  agreed  to  pay,  and  they  now  complain  that  they  ai-e 
left  liable  to  the  savings  bank  for  the  amount  of  the  mort^ 
gage  debt.  We  do  not  think  that  result  will  follow.  The 
judgment  which  declaims  that  there  was  no  effectual  contract, 
and  therefore  no  valid  assumption  of  the  mortgage,  binds  both 
parties  and  privies;  and  the  bank,  which  had  no  right  except 
.  throngh  the  promise  to  plaintiff,  and  dependent  wholly  upon  it, 
and  could  only  claim  through  it,  is  bound,  if  not  by  the  judg- 
ment itself,  at  least  by  the  effect  of  the  judgment  as  annulling  the 
whole  transaction.  The  principle  decided  in  Dunning  v.  Zea- 
vitt  (85  N.  Y.  80 ;  39  Am.  Rep.  617)  fully  covers  the  point. 
There  Mrs.  Leavitt's  promise  to  pay  the  mortgage  debt  was 
founded  upon  the  conveyance  to  her,  but  the  judgment  in  eject- 
ment brought  by  the  Howell  heirs  determined  that  no  title 
passed  to  her  by  her  deed,  that  the  land  was  not  transferred, 
and  as  a  consequence  that  no  consideration  for  her  promise  to 
the  grantor  for  the  benefit  of  the  mortgage  remained,  and  so 
she  never  became  liable.  The  effect  of  the  decree  here  is  the 
same.  It  annuls  the  deed  and  adjudges  that  the  land  did  not 
pass,  and  so  the  savings  bank  can  have  no  right  of  action  upon 
a  promise  divested  by  the  judgment  of  any  consideration.  Its 
Tights  were  wholly  dependent  upon  an  effectual  transfer  of 
the  mortgaged  property,  and  affected  by  the  equities  existing  be- 
tween the  original  parties. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affii'mcd. 
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Whit  inunediately  upon  its  entry,  and  became  a 

iriMff  5ted  and  absolute  right  to  recover  and  collect 

tibr  at   the   rate  of  seven  per  cent  per  annum, 

e  or  J  etc.,  7  Hill,  146 ;  Cooper  v.  North,  1  How. 

.'.  Ketehum,  2  Denio,  188 ;  1  R  S.  771*  §  1.) 
in  question  is  a  "  contract "  within  the  excep- 
u  of  June  20, 1879.     (3  Black.  Com.  117,  160  ;  1 
.,  126, 142  ;  ]  Paine  &  Dner's  Pr.  3,  10 ;  1  Burr. 
Crawford  v.  Whittal,  1  Doug.  4 ;  Walker  v.  Wit- 
The  judgment  in  question  being  an  interest-bear- 
ation  "  and  "  contract,"  made  before  the  passage  of 
i8  of  the  Laws  of  1879,  it  was  saved  from  the  opera- 
te enacting  clause  by  the  excepting  clause  and  by  the 
.nt  law.     (Const,  of  the  II.  S.,  art.  1,  §  10 ;  Man  v. 
•       /,  15  Wend.  502,  519 ;  Burch  v.  Newhury,  10  N.  T. 
The  supposed  rule  that  the  rate  of  interest  fixed  by 
3  governs  as  to  damages  on  contracts  not  of  record  has 
jeen  applied  to  judgments,  or  to  any  contract  by  statute 
-  3Cord.     (i\r.  B.  Meadow  Co.  v.  Shrewsfniry  Church,  22 
'      J.  L.  424,  429 ;  Verree  v.  Hughes,  6  Halst.  [N.  J.]   91 ; 
Uam  v.  Marsh,  2  Beas.  289;  Cox  v.  MarloU,  7  Vroom,  389, 
K) ;  Mason  v.  Colce,  Breese,  52 ;   Wilson  v.  Cobh,  31  N.  J. 
;   ^q.  91 ;  Eastin  v.  Van  Dom,  Walk.  [Miss.]  214 ;  Mower  v. 
Kip,  2  Edw.  Ch.  165 ;  6  Paige,  88 ;  Mayor,  etc.,  of  Macon  v. 
IVustees  B.  Co.  Academy,  7  Ga.  204;  AUen  v.  Adams,  15 
Vt.  16;  Mann  v,  Taylor,  1  McCord's  L.  R.  171;  Ex  parU 
Mann,  id.   589  ;    TroxweU  v.   Hugate,   Hardin    [Ky.],    2 ; 
BusseU  v.  Shepard,  id.  44 ;  Taul  v.  Moore,  id.  94 ;  Beatty  v. 
Smith,  2  H.  &  M.  895  ;  Scott  v.  Trents,  4  id.  358.) 

Earl,  J.  By  the  decided  weight  of  authority  in  this  State, 
where  one  contracts  to  pay  a  principal  sum  at  a  certain  future 
time  with  interest,  the  interest  prior  to  the  maturity  of  the 
contract  is  payable  by  virtue  of  the  contract,  and  thereafter  as 
damages  for  the  breach  of  the  contract.  {Macomher  v.  Duii- 
ham,  8  Wend.  550 ;  United  States  Bank  v.  Chapin,  9  id.  471 ; 
Hamilton  v.  Van  Bensselaer,  43  N.  Y.  244 ;  Bitter  v.  Phillips, 


430  O'Bbien  v.  Young  et  al.  [April, 

Opinion  of  the  Court,  per  Barl,  J. 

53  id.  586 ;  Southern  Central  Ji.  JR.  Go.  v.  Town  of  Moravia^ 
61  Barb.  180.)  And  such  is  the  rule  as  laid  down  by  the 
Federal  Supreme  Court.  {Brewster  v.  WdkefieUl^  22  How.  [IT. 
S.]  118  ;  Bumhisel  v.  Finnan,  22  Wall.  170  ;  Holden  v.  Trust 
Co.,  100  U.  S.  72.)  The  same  authorities  show  that  after  the 
maturity  of  such  a  contract,  tlie  interest  is  to  be  computed  as  dam- 
ages according  to  the  rate  prescribed  by  the  law,  and  not  accord- 
ing to  that  prescribed  in  the  contract  if  that  be  more  or  less. 

But  when  the  contract  provides  that  the  interest  shall  be  at 
a  specified  rate  until  the  principal  shall  be  paid,  then  the  con- 
tract rate  governs  until  payment  of  the  principal,  or  until  the 
contract  is  merged  in  a  judgment.  And  where  one  contracts 
to  pay  money  on  demand  "with  interest,"  or  to  pay  money 
generally  "with  interest,"  without  specifying  time  of  pay- 
ment, the  statutory  rate  then  existing  becomes  the  contract 
rate  and  must  govern  until  payment,  or  at  least  until  demand 
and  actual  default,  as  the  parties  must  have  so  intended.  {Paine 
V.  Caswell,  68  Me.  80 ;  28  Am.  Rep.  21 ;  Eaton  v.  Bois- 
sonnault,  67  Me.  540 ;  24  Am.  Eep.  52.) 

If,  therefore,  this  judgment,  the  amount  of  which  is  by  its 
terms  payable  with  interest,  is  to  be  treated  as  a  contract  — 
as  a  bond  executed  by  the  defendants  at  its  date,  then  the 
statutory  rate  of  interest  existing  at  the  date  of  the  rendition 
of  the  judgment  is  to  be  treated  as  part  of  the  contract  and 
must  be  paid  by  the  defendants  according  to  the  terms  of  the 
contract,  and  thus  the  plain tiflfs  contention  is  well  founded. 

But  is  a  judgment,  properly  speaking,  for  the  purposes  now 
in  hand,  a  contract  ?  I  think  not.  The  most  important  ele- 
ments of  a  contract  are  wanting.  There  is  no  aggregaiio  nien^ 
tvum.  The  defendant  has  not  voluntarily  assented.  All  the 
authorities  assert  that  the  existence  of  parties  legally  capable 
of  contracting  is  essential  to  every  contract,  and  yet  they  nearly 
all  agree  that  judgments  entered  agaiust  lunatics  and  others 
incapable  in  law  of  contracting  are  conclusively  binding  until 
vacated  or  reversed.  In  Wyman  v.  MitoheU  (1  Cowen,  316), 
Sutherland,  J.,  said  that  "  a  judgment  is  in  no  sense  a  con 
tract  or  agreement  between  the  parties."     In  McCoun  v.  The 
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^ew  York  Central  cmd  Ilvd^oii  Eiver  BaUroad  Company 
(50  N.  T.  176),  Allen,  J.,  said  that  "a statute  liability  wants 
all  the  elements  of  a  contract,  consideration  and  mutuality  as 
well  as  the  assent  of  the  party.  Even  a  judgment  founded 
upon  contract  is  no  contract."  In  Bidleson  v.  Whytel  (3 
Burrows,  1545-1548),  it  was  held  after  great  deliberation  and 
after  consultation  with  all  the  judges,  Lord  Mansfield  speak- 
ing for  the  court,  "that  a  judgment  is  no  contract,  nor  can  be 
considered  in  the  light  of  a  contract,  ioT  judicium  redditur  in 
invitum,^^  To  the  same  effect  are  the  following  authorities : 
{Bae  V.  HulieHy  17  111.  572 ;  Todd  v.  Cnimb,  5  McLean,  172 ; 
Smith  y.  Sarriaanj  33  Ala.  706  ;  Masierson  v.  Oibsan^  56  id. 
56 ;  Keith  v.  EstUly  9  Port.  669 ;  Larrabee  v.  Baldwin,  35  Cal. 
156 ;  In  re  Kermedy,  2  8.  C.  [N.  S.]  226 ;  Staie  of  Louisiana 
V.  City  of  New  Orleans,  109  U.  S.  Sup.  Ct.  285.) 

But  in  some  decided  cases,  and  in  text-books,  judges  and 
jurists  have  frequently,  and,  as  I  think,  without  strict  accuracy, 
spoken  of  judgments  as  contracts.  They  have  been  classified 
as  contracts  with  reference  to  the  remedies  upon  them.  In 
the  division  of  actions  into  actions  ex  contractu  and-  ex  delicto^ 
actions  upon  judgments  have  been  assigned  to  the  former  class. 
It  has  been  said  that  the  law  of  contracts,  in  its  widest  extent, 
may  be  regarded  as  including  nearly  all  the  law  which  regulates 
the  relations  of  human  life ;  that  contract  is  co-ordinate  and 
commensurate  with  duty ;  that  whatever  it  is  the  duty  of  one 
to  do  he  may  be  deemed  in  law  to  have  contracted  to  do,  and 
that  the  law  presumes  that  every  man.  undertakes  to  perform 
what  reason  and  justice  dictate  he  should  perform.  (1  Pars, 
on  Cont.  [6th  ed.]  3;  2  Black.  Com.  443;  8  id.  160;  McCoun 
V.  If.  T.  C.  <&  S.  H,  R.  R.  Co,^  sujyra.)  Contracts  in  this 
wide  sense  are  said  to  spring  from  the  relations  of  men  to  each 
other  and  to  the  society  of  which  they  are  members.  Black- 
stone  says:  "It  is  a  part  of  the  original  contract  entered  into 
by  all  mankind  who  partake  the  benefits  of  society,  to  submit 
in  all  points  to  the  municipal  constitutions  and  local  ordinances 
of  that  state  of  which  each  individual  is  a  member."  In  the 
wide  sense  thus  spoken  of  the  contracts  are  mere  fictions  in- 
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vented  mainly  for  the  purpose  of  giving  and  regulating  rem- 
edies. A  man  ought  to  pay  for  services  which  he  accepts, 
and  hence  the  law  implies  a  promise  that  he  will  pay  for  them. 
A  man  ought  to  support  his  helpless  children,  and  hence  the 
law  implies  a  promise  that  he  will  do  so.  So  one  ought  to 
pay  a  judgment  rendered  against  him,  or  a  penalty  which  he 
has  by  his  misconduct  incurred,  and  hence  liie  law  implies  a 
promise  that  he  will  pay.  There  is  no  more  contract  to  pay 
the  judgment  than  there  is  to  pay  the  penalty.  He  has  neither 
promised  to  pay  the  one  nor  the  other.  The  promise  is  a  mere 
fiction,  and  is  implied  merely  for  the  purpose  of  the  remedy. 
Judgments  and  .penalties  are,  in  the  books,  in  some  respects, 
placed  upon  the  same  footing.  At  common  law  both  could  be 
sued  for  in  an  action  ex  contractu  for  debt,  the  action  being 
based  upon  the  implied  promise  to  pay.  But  no  one  will  con- 
tend  that  a  penalty  is  a  contract,  or  that  one  is  really  nnder  a 
contract  liability  to  pay  it.  {McCawn  v,  N.  Y.  G.  <b  H.  /?.  R. 
R.  Co.y  aupra.) 

Suppose  a  statute  gives  a  penalty  to  an  aggrieved  party, 
with  interest,  what  interest  could  he  recover  ?  The  interest 
allowed  by  law  when  the  penalty  accrued,  if  the  statutory  rate 
has  since  been  altered  ?  Clearly  not.  He  would  be  entitled 
to  the  interest  prescribed  by  law  during  the  time  of  the  de- 
fendant's default  in  payment.  There  would,  in  such  a  case, 
be  no  contract  to  pay  interest,  and  the  statutory  rate  of  interest 
at  the  time  the  penalty  accrued  would  become  part  of  no  con- 
tract. If,  therefore,  a  subsequent  law  diould  change  the  rate 
of  interest,  no  vested  right  would  be  interfered  with,  and  no 
contract  obligation  would  be  impaired. 

The  same  principlea- apply  to  all  implied  contracts.  When 
one  makes  a  valid  agreement  to  pay  interest  at  any  stipulated 
rate  for  any  time,  he  is  bound  to  pay  it,  and  no  l^islative 
enactment  can  release  him  from  his  obligation.  But  in  all 
cases  where  the  obligation  to  pay  interest  is  one  merely  im- 
plied by  the  law  or  is  imposed  by  law,  and  there  is  no  con- 
tract to  pay  except  the  fictitious  one  which  the  law  implies, 
then  the  rate  of  interest  must  at  all  times  be  the  statutory  rate. 
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The  rate  existing  at  the  time  the  obligation  accrued  did  not 
become  part  of  any  contract,  and  hence  the  law  which  created 
the  obligation  could  change  or  alter  it  for  the  future  without 
taking  away  a  vested  right  or  impairing  a  contract. 

In  the  case  of  all  matured  contracts  which  contain  no  pro- 
vision for  interest  after  they  are  past  due,  as  I  have  before 
said,  interest  is  allowed,  not  by  virtue  of  the  contract,  but  as 
damages  for  the  breach  thereof.  In  such  cases  what  would  be 
the  effect  of  a  statute  declaring  that  no  interest  should  be  re- 
covered? As  to  the  interest  which  had  accrued  as  damages 
before  the  date  of  the  law,  the  law  could  have  no  effect  because 
that  had  become  a  vested  right  of  property  which  could  not 
be  taken  away.  But  the  law  could  have  effect  as  to  the  sub- 
sequent interest,  and  in  stopping  that  from  running  would 
impair  no  contract.  A  law  could  be  passed  providing  that  in 
all  cases  of  unliquidated  claims  which  now  draw  no  interest, 
interest  should  thereafter  be  allowed  as  damages;  and  thus 
there  is  ample  legislative  power  in  such  cases  to  regulate  the 
future  rate  of  interest  without  invading  any  constitutional 
right.  When  a  man's  obligation  to  pay  interest  is  simply  that 
which  the  law  implies,  he  discharges  that  obligation  by  paying 
what  the  law  exacts. 

This  judgment,  so  far  as  pertains  to  the  question  we  are 
now  considering,  can  have  no  other  or  greater  force  than  if  a 
.  valid  statute  had  been  enacted  requiring  the  defendant  to  pay 
the  same  sum  with  interest.  Under  such  a  statute,  interest 
would  be  computed,  not  at  the  rate  in  force  when  the  statute 
was  enacted,  but  according  to  the  rate  in  force  during  the  time 
of  default  in  payment.  A  different  rule  would  apply  if  a 
judgment  or  statute  should  require  the  payment  of  a  given 
sum  with  interest  at  a  specified  rate.  Then  interest  at  the 
rate  specified  would  form  part  of  the  obligation  to  be  dis- 
charged. 

Here,  then,  the  defendant  did  not  in  fact  contract  or  promise 

to  pay  this  judgment,  or  the  interest  thereon.     The  law  made 

it  Ins  duty  to  pay  the  interest,  and  implied  a  promise  that  he 

would  pay  it.     That  duty  is  discharged  by  paying  such  interest 
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as  the  law,  during  the  time  of  default  in  paying  the  principal 
sum,  prescribed  as  the  legal  rate. 

If  this  judgment  liad  been  rendered  at  tlie  date  the  execu- 
tion was  issued,  interest  would  have  been  computed  upon 
the  original  demand  at  seven  per  cent  to  January  1, 1880,  and 
then  at  the  rate  of  six  per  cent.  Shall  the  plaintiff  have  a 
better  position  because  the  judgment  was  rendered  prior  to 
1880? 

As  no  intention  can  be  imputed  to  the  parties  in  reference 
to  the  clause  in  the  judgment  requiring  payment  ^^  with  inter- 
est" we  may  inquire  wliat  intention  the  court  had.  It  is 
plain  that  it  could  have  had  no  other  intention  than  that  the 
judgment  should  draw  the  statutory  interest  until  payment 
It  cannot  be  presumed  that  the  court  intended  that  the  interest 
should  be  at  the  rate  of  seven  per  cent  if  the  statutory  rate 
.  should  become  less. 

That  there  is  no  contract  obligation  to  pay  the  interest  upon 
judgments  which  is  beyond  legislative  interference  is  shown 
by  legislation  in  this  country  and  in  England.  Laws  have 
been  passed  providing  that  all  judgments  should  draw  interest, 
and  changing  the  rate  of  interest  upon  judgments,  and  such 
laws  have  been  applied  to  judgments  existing  at  their  date, 
and  yet  it  was  never  supposed  that  such  laws  impaired  t]ie 
obligation  of  contracts. 

It  is  claimed  that  the  provision  in  section  1  of  the  act  of 
1879,  which  reduced  the  rate  of  interest  (Ohap.  538),  saves  this  * 
judgment  from  the  operation  of  that  act.  The  provision  is 
that  ^^  nothing  herein  contained  shall  be^o  construed  as  to  in 
any  way  aflEect  any  contract  or  obligation  made  before  the  pass- 
age of  this  act."  The  answer  to  this  daim  is  that  here  there, 
was  no  contract  to  pay  interest  at  any  given  rate.  The  im- 
plied contract,  as  I  have  shown,  was  to  pay  such  interest  as  the 
law  prescribed,  and  that  contract  is  not  affected  or  interfered 
with. 

The  foregoing  was  written  as  my  opinion  in  the  case  of 
Prouty  V.  Lake  Shore  cmd  Michigan  Southern  Ranlway 
Company.     The  only  difference  between  that  case  and  this 
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is  that  there  the  judgment  "was  bj  its  terms  payable  "  with 
interest."  Here  the  judgment  c6ntains  no  direction  as  to 
interest.  The  reasoning  of  the  opinion  is  applicable  to  this 
case  and  is,  therefore,  read  to  justify  ray  vote  in  this.  Since 
writing  the  opinion,  we  have  decided  in  the  case  of  Sanders 
V.  Lake  Shore  cmd  Michigan  Southern  Bail  way  Co,* 
the  law  to  be  as  laid  down  in  the  first  paragraph  of  the 
opinion. 

The  orders  of  the  General  and  Special  Terras  should  be  re- 
versed and  the  motion  granted,  without  costs  in  either  court, 
the  parties  having  so  stipulated.  ^ 

Andrews,  J.  First.  The  exception  in  the  act  of  1879, 
*^  nothing  herein  contained  shall  be  so  construed  as  to  in  any 
way  affect  any  contract  or  obligation  made  before  the  passage 
of  this  act,"  applies  only  to  contracts  or  obligations  resting 
npon  the  mntual  agreement  of  parties.  A  judgment  is  not 
a  contract  or  obligation  made  between  the  parties,  and  only 
snch  contracts  or  obligations  are  within  the  exception.  {Salterns 
Ciw^,  86KT.  401.) 

Second.  Interest ^x?.s^  diem  on  a  contract  for  the  payment  of 
money  is  given,  not  on  the  principle  of  implied  contract,  but 
as  damages  for  breach  of  contract.  Interest  on  a  judgment, 
which  is  an  obligation  of  record  to  pay  the  snm  adjudged, 
is  given  as  damages  for  delay  in  performing  the  obligation. 

Third.  In  both  cases  the  measure  of  damages  is  the  statutory 
rate.  This  nile  does  not  rest  on  the  basis  of  contract,  but  upon 
the  ground  that  the  creditor  has  lost  by  the  detention  of  the  debt 
or  obligation  the  use  of  the  money  represented  thereby,  and 
the  law  measures  the  loss  by  the  statutory  interest,  upon  the 
assumption  that  the  value  of  the  use  of  the  money  to  the 
creditor,  if  the  money  had  been  paid  when  due,  would  equal 
the  interest. 

Fourth.  It  would  seem  to  follow  in  applying  the  principle 
upon   which  interest  post  diem  is  given,  that  if  the  rate  of 

♦w  N.  Y.  wi. 
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interest  is  changed  'during  the  default,  the  damages  increase 
or  diminiBii' pari  passu  in  the  absence  of  any  exception  in  the 
statnte.  The  rule  of  damages  does  not  change,  bat  simply 
the  computation. 

Fifth,  The  cases  which  hold  that  a  note  payable  with  interest, 
but  specifying  no  time,  draws  interest  until  default  or  payment 
at  the  statutory  rate  existing  when  the  note  was  made,  proceed 
upon  an  interpretation  of  the  contract.  They  do  not  govern 
the  case  of  a  judgment,  as  right  to  interest  on  a  judgment  is 
given  by  law,  and  not  by  the  agreement  of  the  parties. 

I  therefore  concur  in  the  conclusion  reached  in  the  opinion 
of  Eabl,  J. 


Danfobth,  J.  (dissenting).  Judgment  upon  contract  was 
entered  in  favor  of  the  plaintiff,  on  the  10th  of  February,  1877, 
for  the  sum  of  $2,994.64.  On  the  19th  of  November,  1883,  ex- 
ecution was  issued  for  its  enforcement  with  directions  to  collect 
the  whole  amount,  with  intei^est  at  seven  pbr  cent.  The  de- 
fendants applied  by  motion  to  the  Special  Term  of  the  Supreme 
Court  for  an  order  restraining  the  sheriff  from  collecting  inter- 
est at  a  greater  rate  than  six  per  cent  per  annum  after  Janu- 
ary 1,  1880.  It  was  refused  and  the  decision  then  made  was 
affirmed  by  the  General  Term  of  that  court. 

It  is  hot  denied  by  the  appellant  that  the  order  appealed 
from  was  properly  made,  if  the  act  of  1879,  relating  to  "  the 
interest  of  money"  (Laws  of  1879,  chap.  538),  is  to  regulate 
the  computation  of  interest  upon  the  judgment,  and  whether 
it 'does  so  or  not  is  the  only  question  before  us. 

The  statute  {supra)^2iA  passed  on  the  20th  d«y^  of  June,  1879, 
to  take  effect  on  the  Ist  of  January,  1880,  except  as  to  con- 
tracts or  obligations  made  before  its  passage.  These  are  de- 
clared to  be  exempt  from  its  operation,  and  must  consequently 
be  governed  by  1  R.  S.  771,  §  1,  wliich  continued  the  rate  of 
interest  at  seven  per  cent.  It  is  well  settled  that  a  judgment 
merges  or  extinguishes  the  right  of  action  which  before  ex- 
isted, and  itself  becomes  a  debt  or  contract  of  record  for  the 
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payment  of  a  sum  of  money  adjudged  to  be  due  from  the 
debtor  to  his  adversary,  or  the  person  to  whom  it  is  awarded. 
(1  Black.  Com.  by  Chitty,  455  ;  In  re  European  Central  R. 
Oo.,  L.  R.,  4  Ch.  Div.  83 ;  Dash  v.  Van  Eleeck,  7  Johns. 
477 ;  Pease  v.  Ilowa/rd^  14  id.  479 ;  Andrews  v.  Montgomery y 
19  id.  162 ;  Sayre  v.  Avstin^  3  Wend.  496 ;  Taylor  v. 
Boot,  4  Abb.  Ct.  App.  Dec.  882.)  It  is  so  styled  in  the 
Blatates  (1  R.  S.,  vol.  2,  p.  87,  §  27),  where  the  representative 
of  a  deceased  person  is  required  to  pay  "  the  debts  "  of  the  de- 
ceased, and  among  other  debts,  "judgments,'*  according  to 
their  priority  (id.  859,  §  7) ;  or  if  recovered  after  the  death 
of  the  debtor,  while  it  does  not  bind  the  real  estate  which  he 
had  at  that  time  is  still  to  be  considered  as  '^  a  debt"  of  a  supe- 
rior nature  and  to  be  paid  in  the  usual  com^se  of  administra- 
tion. So  it  is  styled  a  "demand"  which  may  be  set  off  (id. 
354,  §  18) ;  and  in  tlie  statute  of  limitations  is  classed  among 
"  contracts,  obligations  or  liabilities"  (id.  295,  §§  90,  91).  We 
speak  of  a  judgment  debt,  a  judgment  debtor  and  a  judgment 
creditor.  Its  entry  of  record  not  only  determines  the  relations 
of  one  party  to  the  other,  but  fixes  the  rights  and  obligations 
of  both.  At  common  law  it  bore  no  interest  {Cretize  v.  Hun- 
ter, 2  Ves.  Jr.  162),  but  interest  might  be  recovered  in  an  action 
of  debt  brought  upon  the  judgment  (id,  167).  These 
cases  are  cited  by  Kent,  Ch.  J.,  in  Waieon  v.  Fuller  (6  Jolms. 
283),  in  setting  aside  an  execution  by  which  the  plaintiff  under- 
took to  collect  interest  upon  a  judgment,  saying,  "  The  execu- 
tion must  follow  the  judgment,  and  can  only  be  commensurate 
with:  it."     This  was  in  1810. 

In  1813  it  was  provided  (1  R.  L.  506,  556),  that  in  all 
executions  on  judgments  thereafter  to  be  recovered  upon  con- 
tract, it  should  be  lawful  to  direct  the  collection  of  interest 
from  the  time  of  recovery,  until  paid,  and  it  was  held  in  Sayre 
V.  Auathi  {supra,  Jan.,  1830),  that  a  judgment  was  a  debt 
due  "  in  every  possible  sense  of  the  term."  "  A  debt,"  say 
the  court,  ^'  due  with  interest  from  the  time  of  its  rendition, 
which  since  the  statute,  may  be  collected  upon  the  execution, 
and  before  the  statute  could  have  been  recovered  by  action 
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of  debt  upon  the  judgment,"  treating  it  as  a  demand  in  tlie 
nature  of  specialty.  By  the  Eevised  Statutes  (vol.  2,  p.  364, 
§  9),  the  law  above  referred  to  was  extended  so  as  to  apply 
not  only  to  judgments  upon  contract,  but  to  judgments  upon 
"  any  prior  judgment,"  and  it  was  made  lawful  to  direct,  upon 
such  execution,  "the  collection  of  interest  on  the  amount 
recovered  from  the  time  of  recovering  the  same  until  such 
amount  be  paid.*'  It  is  plain  that  it  was  not  by  vii-tueof 
these  statutes  tliat  a  judgment  carried  interest,  but  because  it 
was  debt,  and  Cowen,  J.,  says  in  Klock  v.  Robinson  (22  "Wend. 
160),  that  the  legislature  included  a  judgment  for  the  reason 
that  a  judgment  "  is,  for  the  purpose  of  interest,  equivalent  to 
a  contract"  Afterward,  however,  an  absolute  right  thereto 
was  given  by  statute,  and  a  new  suit  for  its  recovery  rendered 
unnecessary.  (Laws  of  1844,  chap.  324,  §  1.)  "Every  judg- 
ment," it  says,  "  sliall  bear  interest  from  the  time  of  perfecting 
the  same,"  and  this  was  substantially  re-enacted  in  1877. 
(Code,  §  1211.)  No  rate  is  specified,  and  therefore  the  general 
statute  regulating  interest  in  force  at  the  time  of  its  recovery, 
does,  by  operation  of  law,  enter  into  and  form  part  of  the 
obligation,  and  has  the  same  force  as  if  directly  referred  to. 
In  RensBdaer  Olasa  Factory  v.  Beid  (5  Cowen,  587),  the  right 
to  recover  interest  when  an  account  has  been  liquidated  by  both 
parties,  and  when  a  demand  is  liquidated  by  a  judgment,  is  said 
to  be  founded  upon  the  same  principle,  viz.:  that  there  is  an 
implied  contract  to  pay. 

The  coui*se  of  English  legislation  and  decision  is  not  unlike 
our  own.  By  1  and  2  Vict.,  chap.  100,  §  17,  it  is  enacted  that 
every  judgment  shall  carry  interest  at  the  rate  of  four  pounds 
per  centum  per  annum  until  satisfied.  In  European  Central 
.R.  Co,  {8up/'a)j  judgment  had  been  obtained  upon  a  railway 
debenture  bearing  six  per  cent  interest,  and  the  plaintiff  claimed 
a  right  to  that  rate  after  judgment,  but  the  court  held  other- 
wise, upon  the  ground  that,  after  the  recovery  of  judgment,  it 
l)ecamc  the  solo  debt  between  the  parties,  saying,  "  the  original 
debt  is  gone  transit  in  rem  Judicatunij  and  a  fresh  debt  is 
created  with  different  consequences,"  and  there  is  no  other  debt 
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or  obligation  affecting  them.  It  seems  plain  then,  upon  prin- 
ciple and  authority,  tliat  the  obligation  of  the  judgment  in- 
cludes the  payment  of  interest  as  well  as  principal,  and  a^  it 
was  in  being  before,  and  at  the  time  the  act  of  1879  took  effect, 
it  is  by  its  very  terms  excluded  from  the  operation  of  that  act. 

A  note,  by  its  terms  declared  to  bear  interest  until  paid,  but 
naming  no  day  of  payment,  although  made  before  the  statute 
referred  to,  would,  if  paid  after  its  passage,  entitle  the  holder 
to  the  rate  of  interest  prescribed  by  the  statute  in  force  when 
the  note  was  made.  Such  would  be  the  effect  of  the  contract 
If  day  of  payment  was  named,  and  it  fell  due  on  and  after  the 
passage  of  the  act,  it  would  bear  interest  until  that  time  accord- 
ing to  the  statute  in  force  when  made.^  Up  to  that  time  it  was 
part  of  the  debt  {Keene  v.  Keene^  3  C.  B.  [N.  S.]  144),  and 
after  maturity  it  is  given  as  damages,  and  according  to  the 
statute  then  in  force ;  for  at  that  time,  the  law  interferes  not 
only  to  allow,  but  to  regulate  the  rate  of  interest,  on  account  of 
a  detention  beyond  the  term  of  the  contract  In  the  last  case, 
therefore,  interest  would  run  by  operation  of  law,  after 
maturity,  and  by  contract  up  to  that  time.  Now  a  judg- 
ment is  like  the  note  first  supposed.  It  bears  interest  ^ntil 
paid*,  by  force  of  the  contract  which  the  law  implied  into  it  at 
the  time  it  was  recovered.  It  then  became  a  contract  with  no 
time  of  payment  specified,  but  beginning  to  bear  interest,  and 
by  the  implied  agreement  to  continue  to  bear  it  until  paid. 

In  Miller  v.  Bv>rrough8  (4  Johns.  Ch.  436)  the  bond  ex- 
pressed six  per  cent  per  annum  as  the  rate  of  interest,  but  the 
plaintiff  claimed  seven  per  cent,  the  statute  rate,  after  pay-day 
had  passed.  The  court  decreed  interest  at  six  per  cent,  saying : 
"  The  contract  must  control  until  it  ceases  to  operate  by  being 
merged  in  the  decree."  The  condition  of  the  bond  is  not  set 
out,  and  it  may  be  inferred  from  the  remark  of  the  court  that 
the  agreement  extended  until  the  money  should  be  paid.  If 
BO,  it  would  resemble  the  bond  considered  by  us  recently  in 
Taylor  v.  Wing  (84  N.  T.  471),  where  it  was  stipulated  in 
plaintifi^s  mortgage  (made  prior  to  1879)  that  the  principal 
sum  should  bear  interest  at  seven  per  cent  until  paid.    It  was 
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admitted  that  there  was  no  error  —  notwithstanding  the  statute 
of  1879  {supra)  subsequently  passed  —  in  allowing  the  pIainti£E 
interest  at  seven  per  cent  until  the  date  of  the  decision  of  the 
case.  But  after  entry  of  the  judgment,  then  by  virtue  of  the 
judgment  in  which  the  mortgages  were  merged. 

In  Faine  v.  Caswell  (68  Me.  80 ;  28  Am.  Kep.  21),  a  note, 
similar  to  one  I  have  above  supposed,  came  before  the  court ; 
it  read :  "  For  value  received,  we  promise  to  pay  John  S. 
Paine,  or  order,  $500  and  interest  at  ten  per  cent."  The  ques- 
tion was  for  how  long  a  period  was  that  rate  of  interest  to  be 
paid.  It  was  held  Jlraty  that  a  note  payable  at  a  time  certain, 
with  interest  exceeding  six  per  cent  (the  legal  rate),  would 
draw  the  stipulated  rate  till  the  time  specified  for  payment, 
and  no  longer,  for  the  bargain  for  interest  extcnde<l  only  to 
that  time,  and  after  that  the  statutory  rate,  allowed  by  way  of 
damages ;  secatid^  that  it  would  be  otherwise  where  the  note 
stipulated  for  the  extra  rate,  after  as  well  as  when  it  became 
due,  or  until  paid ;  thirds  that  upon  the  contract  in  question, 
interest  should  be  reckoned  up  to  the  date  of  judgment  to  be 
recovered  upon  the  note.  It  was  held  that  the  substance  of  the 
contract  was  that  the  maker  would  pay  the  stipulated  rate  of 
interest  so  long  as  the  note  might  run.  So  it  is  with  a  judg- 
ment and  the  statute  which  takes  the  place  of  the  contract 

In  Klock  V.  Robinson  (supra)^  Judge  Co  wen  examined  tlie 
question  with  his  accustomed  care  and  fullness  of  I'esearch,  and 
quotes  with  approval  the  saying  of  the  court  in  Prince  v. 
Zamh  (Breese,  299)  that  "  the  judgment  is  a  debt,  and  may  be 
assimilated  to  a  contract  to  pay  a  sum  certain  with  interest. 
Such  interest  is  recoverable  as  a  part  of  the  contract,  in  the 
present  case,  by  way  of  damages  for  the  detention  of  the  debt, 
the  interest  being  a  part  of  the  judgment." 

It  would  seem  to  follow  that  the  judgment  in  the  case  be- 
fore us  was  a  contract  of  debt  —  an  obligation  bearing  interest 
until  paid,  and  by  necessary  implication  at  the  rate  fixed  by 
law  at  the  time  it  was  entered,  and  by  the  very  terms  of  the 
statute  (f^ws  of  1879,  supra)  to  be  unaffected  by  its  pro- 
visions.    Suppose  the  statutes  permitting  interest  to  be  col- 


1884.]  O'Bbikk  v.  Young  et  al.  441 

Disaenting  opinion,  per  Danforth,  J. 


lected  upon  the  execution  lad  not  been  passed,  and  the  plaint- 
iflE  had  after  1879  sued  o\er  the  judgment  in  this  case  ;  can 
there  be  any  doubt  that  ho  would  have  recovered  interest  at 
the  rate  prescribed  when  the  cause  of  action  —  that  is,  the 
judgment  or  debt  of  rocoixl  —  accrued  ?  It  would  then  be  like 
the  case  of  Taylor  v.  Whh/j  bearing  interest  until  paid,  and  so 
entitled  to  bear  the  rate  legal  when  the  contract  was  made  un- 
til it  passed  into  a  new  judgment  The  measure  of  interest 
cannot  be  affected  by  the  niode  of  securing  it.  If  this  were 
otherwise,  the  provisions  of  the  act  of  1879  would  be  of  no 
foi-ce  in  this  case ;  they  would  come  within  the  pi-ohibition  of 
tlie  Constitution,  as  '^  a  law  impairing  the  obligation  of  con- 
tracts" (Const  U.  S.,  §  10,  art  1 ;  RfJberti  Adm'r  v.  Cock£, 
etc.,  28  Gratt  207  ;  Story  on  Const,  §  138),  for  "  an  obliga- 
tion is  impaired  when  it  is  made  worse  for  either  party 
thereto.''  {liandaU  v.  Sackett,  77  N.  Y.  482.)  The  judg- 
ment, like  any  other  contract  or  obligation,  is  thus  protected. 
The  precise  question  presented  by  this  appeal  has  been 
repeatedly  considered  by  the  courts  of  New  Jersey,  and  it  is 
there  held  that  whether  the  debt  is  evidenced  by  judgment  or 
agreement  can  make  no  diiference,  and  that  the  judgment  con- 
tinues to  draw  interest  according  to  the  law  existing  at  the  time 
of  the  recovery,  although  in  the  mean  time  the  rate  of  interest  is 
changed  by  statute.  {Cox  v.  MarlaU^  36  N.  J.,  L.  R,  389 ;  13  Am. 
Eep  454.)  And  somewhat  analogous  to  this  are  the  decisions 
of  the  late  Supreme  Court  in  this  State,  under  section  3  of  tlie 
act  of  1844,  supra.  It  was  there  declared  lawful  for  any  party 
who  shall  have  obtained  a  verdict  in  his  favor  to  tax  interest 
upon  such  verdict  from  the  time  of  obtaining  the  same  to  the 
time  of  perfecting  judgment  thereon,  and  it  was  held  to  have 
no  application  to  a  verdict  rendered  before  the  passage  of  the 
act,  although  judgment  was  not  entered  until  after.  {Bailey  v. 
Mayor^  etc.,  7  Hill,  146 ;  BaU  v.  Ketchum,  2  Denio,  188.) 
Salter  v.  [Jtica  <&  Black  R.  li.  li.  Co.  (86  N.  Y.  401)  is  not 
opposed  to  these  views.  In  that  case  interest  accrued,  not  un- 
der a  contract,  but  as  compensation  for  an  injury,  the  statute 
SicKELS  —  Vol.  L.  56 
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fixing  the  period  of  computation,  but  leaving  its  estimate  to  be 
made  at  a  rate  lawful  when  the  principal  sum  was  ascertained. 

It  has  been  argued  by  the  appellant  that  the  saving  clause 
of  the  statute  of  1879  {supra)  rdates  only  to  contracts  whereby 
one  man  binds  himself  to  another,  and  not  such  as  origi- 
nate by  the  act  and  operation  of  law  independently  of  tlieir 
agreement.  A  distinction  of  this  kind  may  sometimes  be 
taken  as  in  People^  ex  rd.  Ihisenbury^  v.  Speir  (77  N.  Y- 
144),  where  in  favor  of  personal  liberty,  and  iu  view  of  all 
the  provisions  of  the  act  (Laws  of  1831,  chap.  300)  to  ^  abolish 
imprisonment  for  debt  and  to  punish  fraudulent  debtors,"  then 
under  examination,  it  was  held  that  the  contract  referred  to 
meant  one  to  which  the  assent  of  both  parties  had  been  in 
fact  given,  and  not  one  where  such  assent  was  a  mere  fiction 
of  law;  that  the  first  might  be  the.  basis  of  proceedings  then 
in  question,  and  the  other  not  But  however  fonned,  such  a 
contract  leads  to  an  obligation,  and  under  a  statute  which 
speaks  generally  of  ^^  contracts  or  obligations  made  before"  a 
certain  time,  we  are  not  to  ask  how  any  particular  obligation 
was  created.  There  is  nothing  in  the  act  which  calls  for  such 
an  inquiry.  If  an  obligation  exists,  it  is  because  it  lias  been 
made,  and  whether  it  was  because  two  persons  were  of  the  same 
mind,  or  because  the  law  acting  upon  both  bound  each  to  the 
other,  is  immaterial.  The  obligation,  whether  by  contract  or 
quasi  contract,  is  the  same,  and  in  either  case,  in  applying  the 
statute  now  before  us,  we  have  only  to  ascertain  the  time  when 
the  obligation  was  produced.  In  the  cases  cited  by  the  appel- 
lant to  show  that  a  jadgiiient  is  not  a  contract,  it  is  conceded 
to  be  a  quasi  contract,  because,  as  is  said  in  some  of  them,  and 
implied  in  all,  ^'  it  establishes  a  legal  obligation  to  pay  the 
amount  recovered."  Therefore  these  cases,  as  well  as  the  ones 
above  referred  to  as  showing  that  a  judgment  is  to  all  intents 
and  purposes  a  contract,  agree  in  this,  that  a  judgment  is  an 
obligation.  Nothing  more  is  necessary  to  sustain  tlie  respond- 
ent's position. 

It  must  be  conceded  by  all  that  the  judgment  was  an  obliga- 
tion upon  which,  when  entered  up,  the  defendants  at  once  be- 
came liable  to  pay  and  the  plaintiff  to  demand  interest  at  Uio 
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rate  of  seven  per  ceut.  By  tlie  laws  thou  in  force  (1 K  S. 
771,  §  1;  Laws  of  1844,  chap.  824),  this  rate  was  to  continue 
while  the  principal  remained  unpaid,  and  I  can  find  no  author- 
ity which  permits  us  to  so  abridge  or  limit  the  effect  of  the 
saving  clause*  iu  the  act  of  1879,  as  to  exclude  such  an  obliga- 
tion from  the  operation  of  those  laws.  It  seems  to  me  better 
to  give  that  clause  of  the  act  of  1879  its  full  and  natural  mean- 
ing, and  so  carry  out  the  apparent  intention  of  the  legislature 
by  applying  it  to  all  contracts  and  obligations  of  whatever  kind, 
if  created  or  made  before  the  day  of  its  passage,  rather  than  to 
those  only  wliich  were  made  or  formed  in  a  particular  way. 
By  the  last  mode  we  obtain  a  construction  not  only  against  the 
letter  of  the  statute,  but  against  its  intent  so  far  as  the  intent 
can  be  collected  out  of  tlie  words  of  the  act  It  is  there  de- 
clared that  nothing  therein  contained  ^'  shall  be  so  construed  as 
to  in  any  way  affect  any  contract  or  obligation  made  before"  its 
passage.  (Laws  of  1879,  supra.)  I  can  find  in  these  words  no 
ambiguity,  therefore  no  occasion  to  speculate  as  to  the  intention 
of  the  legislature  in  using  them,  nor  can  I  see  how,  without 
adding  a  new  t^rmto  the  saving  clause,  we  can  subject  the  judg- 
ment before  us  to  the  operation  of  the  general  provisions  of 
the  body  of  the  statute.    .  This  we  are  not  at  liberty  to  do.    . 

I  am  in  favor,  therefore,  of  atfirniing  the  order  appealed 
from. 

RuoEB,  Ch.  J.,  and  Finch,  J.,  concur  with  Earl  and  An- 
drews, JJ.;  Miller  and  Danforth,  JJ.,  dissent. 

Orders  reversed  and  motion  granted. 
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The  Mator,  Aldermen  and  Commonalty  of  the  CriY  of 
New  York,  Appellant,  v.  Henry  Hart  et  aL,  Eespond- 
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The  grant  made  in  1666  bj  GoverDor  Nicolls,  to  the  freeholders  and  inhab- 
itants  of  Harlem,  of  a  tract  of  land  extending  eastward  to  "  Harlem  Ry  ver 
or  any  part  of  the  said  Ry  ver  on  which  this  island  doth  abatt/'  only 
conveyed  to  high-water  mark. 
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By  tlie  Dongan  charter  of  1686  the  city  of  New  York  acquired  title  to  the 
tideway  or  land  between  high  and  low. water  mark  in  front  of  said  tract. 

That  title  in  its  origin  was  abeolnte,  and  was  unburdened  with  any  pie. 
emptive  privilege  amounting  ip  a  legal  right  in  any  one. 

The  pre-emptive  right  to  the  lands  under  water  in  front  of  the  tideway 
given  to  the  owners  of  adjacent  lands  by  the  act  of  1858  (§  4.  chap.  ^5, 
Laws  of  1852),  by  which  said  lands  were  granted  by  the  State  to  the  city, 
was  only  given  to  the  city's  grantees  of  the  tideway,  save,  at  least,  in  the 
case  of  an  upland  owner,  in  front  of  lArhoae  laiKi  there  was  no  tideway. 

While,  however,  the  owners  of  the  uplands  had  no  pre-emptive  right  in 
the  adjacent  tideway  by  force  of  said  statute,  thi^  bad  an  equitable 
claim  to  priority  of  purchase,  which  was  recognized  and  proteded  by 
the  city,  and  upon  acceptance  of  the  terms  azid  oonditioDS  proposed  by 
the  city  authorities  they  became  **  legally  entitled  "  to  a  deed  within  the 
meaning  of  the  provision  of  the  Sinking  Fund  Ordinanoe,  passed  by  the 
city  in  1814  (§  11,  title  4),  and  recognized  and  adopted  by  the  State  in 
1845  (§  5,  chap.  225,  Laws  of  1845),  which  authorized  the  comptroller 
'*in  all  cases  of  grants  of  land  under  water"  to  ^'issoe  a  grant  *  * 
to  the  party  legally  entitled  thereto,*'  upon  his  paying  or  securing  the 
price  fixed  as  specified  therein. 

Accordingly  held^  that  a  deed,  given  upon  payment  of  the  price  so  fixed  by 
the  comptroller,  to  the  owner  of  the  adjacent  upland,  of  part  of  said  tide- 
way and  adjoining  land  under  water  was  valid,  although  given  without 
a  sale  at  public  auction  and  without  twenty  days'  previous  notice,  as  ro- 
q aired  by  said,  ordinance  (§  17),  in  case  of  sale  of  real  estate  belonging 
to  the  corporation,  in  which  no  one  has  a  pre-emptive  right  or  equitable 
claim  to  a  preference. 

It  'seeiM  that  said  provision  did  not  authorize  all  of  the  city's  lands  under 
water  to  be  sold  at  private  sale,  but  the  authority  to  sell  In  that  manner 
was  limited  exclusively  to  cases  in  which  a  pre-emptive  right  or  just 
ground  of  preference  existed. 

(Ai^ued  March  12, 1884 :  decided  AprU  15,  1884.) 

Appeal  from  jiidgincnt  of  the  General  Term  of  the  Su- 
preme Court,  in  the  iirst  judicial  department,  entered  upon  an 
order  made  December  13,  1878,  which  affirmed  a  judgment  in 
favor  of  defendants,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

This  was  an  action  of  ejectment  to  recover  possession  of  a 
piece  of  land  in  the  city  of  New  York,  lying  between  the 
original  high-water  mark  of  tlie  Harlem  river  and  the  bulk- 
head line  in  said  river. 

The  material  facts  are  stated  in  the  opinion. 
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J).  J.  Deem  for  appellant.  The  plaintiff  derived  title  in 
fee  to  that  part  of  the  premises  comprised  by  the  shore,  i,  e.j 
the  strip  between  high  and  low- water  mark,  under  the  Don- 
gan  Charter  of  April  27,  1686.  {Pirman  v.  Mayor ^  5  Sandf . 
16 ;  6  Seld.  567 ;  Langdon  v.  Mayor y  93  K  T.  134 ;  Towle 
y.  Hemsen,  70  id.  303;  Wendell  v.  People^  8  Wend.  188; 
(hmmiaaioners  v.  KimpHhaH^  26  id.  410.)  A  grant  bounded 
by  a  river  goes  only  to  high  water,  and  not  beyond.  (3  Kent's 
Com.  marg.  pp.  427,  431,  432,  545,  546 ;  People  v.  TihbeU^ 
19  N.  Y.  528-527 ;  E» paHe  Jennings,  6  Cow.  528  ;  People.ex 
rd.  Ttbbets,  5  Wend.  443,  446 ;  Jacksofh  v.  Reeves^  3  Caines, 
295 ;  Canal  Commre.  v.  Peoj^y  5  Wend.  459  ;  2  Eoll.  186 ; 
L.  28 ;  id.  3,  4;  Comyn's  Dig.,  title  Grant,  G.  7,  12 ;  id.  title 
3  M.  37 ;  Lansing  v.  S?nithy  4  Wend.  20,  21,  22,  23 ;  Gould 
V.  S.  R,  Co,,  6  N.  Y.  540,  541,  542;  2  Blackst.  Com.  347 
marg.)  It  was  proper  to  consider  the  circumstances  existing 
at  the  time  and  under  which  the  patents  were  issued.  {Knapp 
V.  Warren,  57  N.  Y.  658 ;  Ex  parte  Jennings,  6  Cow.  518 ;  1 
Doc.  His.  of  N.  Y.  598,  599,  606,  §  6.)  The  purpose  of  or- 
ganizing the  village  of  Harlem  was  to  save  the  agricultu- 
ral interests  and  promote  the  security  of  the  upper  part  of  the 
island,  and  not  to  interfere  with  or  supersede  the  greater  city 
(which  included  the  lesser  village)  in  its  commercial  interests  or 
advantages.  (Laws  and  ordinances  of  New  Netherlands,  335 ; 
1  Doc.  History  of  N.  Y.  182.)  .  The  title  of  the  city  to  that 
portion  of  the  land  wliich  is  in  the  Harlem  river,  between  the 
line  of  low  water  and  the  permanent  exterior  line,  is  abso- 
lute, unincumbered  by  any  pre-emptive  right  available  to 
defendants.  (Laws  of  1852,  chap.  285,  p.  420 ;  TowU  v. 
Remsen,  70  N.  Y.  303 ;  Dongan  Charter,  §§  3-14 ;  Mont- 
gomery Charter,  §37;  I-awsof  1807,  chap.  115.)  The  grant 
to  the  defendants  by  the  city,  by  direction  of  the  commission- 
ers of  the  sinking  fund,  is  void,  and  confers  no  title  upon 
•  them.  (Laws  of  1870,  chap.  137,  §§  105,  116,  p.  392  ;  Laws 
of  1826,  chap.  58,  §  1 ;  Act  of  April  3, 1807,  §  15 ;  Laws  of 
1837,  chap.  182,  p.  168  ;  Laws  of  1853,  chap.  217,  §  7,  p. 
411  ;  Laws  of  1857,  chap.  446,  §  41,  p.  888.)   Since  the  deed 


446        Mayor,  etc.,  op  City  op  N.  Y.  v.  Habt  et  al.   [April, 


Statement  of  case. 


made  by  direction  of  the  commissioners  of  the  sinking 
fund  was  ^^vUra  vireSj^  it  is  absohitely  void  and  can- 
not avail  to  estop  the  plaintiff.  (R.  2  Roll.  191,  L.  20; 
Comyn's  Dig.,  Patent  F,  1 ;  2  Term  R.  171 ;  Doe  Bejfreecu  v. 
BoioeUy  27  Eng.  Com.  Law,  311 ;  2  B.  &  Ad.  744 ;  OhAndlerv. 
Fordj  SOEng.Cora.  Law,  301 ;  Jackson  v.  Stanley,  10  N.T.  138; 
People  V.  Van  Bensselaery  9  id.  320  ;  Jackso7i  v.  Zawionj  10 
Johns.  23 ;  Ja^keon  v.  IlaHj  12  id.  77 ;  Jaekson  v.  March,  6 
Cow.  281 ;  Livingston  v.  People,  8  Barb.  255,  256 ;  Toole  v. 
Pantier,  1  Abb.  [U.  S.]  102 ;  Bogardus  v.  Trinity  Church, 
4  Sandf .  Ch.  735 ;  People  v.  Moran,  5  Denio,  400 ;  OHer- 
house  V.  Shoemaker,  8  Hill,  517 ;  William  v.  Jackson,  5 
Johns.  504,  505  ;  Limngston  v.  Penn  Iron  Go,,  9  Wend.  520 ; 
Hwrnhert  v.  Trinity  Church,  24  id.  637;  Va/n  Deusen  v. 
Sweet,  51  N.  Y.  384,  887 ;  Ly(ms  v.  Chamherlain,  88  id.  587; 
McDonald  v.  Mayor,  68  id.  23 ;  Hodges  v.  Buffalo,  2  Denio^ 
llO ;  Donovan  v.  Mayor,  33  N.  Y.  291 ;  &nith  v.  Mayor,  10 
id.  538.)  No  adverse  possession  against  the  city  is  shown  in 
the  case  which  can  bar  the  title  of  plaintiff  or  prevent  judg- 
ment for  it.  {Becker  v.  Va7i  Amhurgh,  29  Barb.  323 ; 
DoolitHe  V.  Tice,  41  id.  182 ;  Coming  v.  Troy  Iron  Co.,  34 
id.  529 ;  Jackson  v.  Halstead,  5  Cow.  216 ;  Brant  v.  Ogden, 
1  Johns.  158 ;  La/ne  v.  Oould,  11  Barb.  256 ;  Miner  v.  City 
ofN.  T.,  37  S.  C.  199;  Livim^gston  v.  Peru  Iron  Co.,  29 
Wend.  116 ;  Wheeler  v.  Spinola,  54  N.  Y.  387 ;  McFarland 
V.  ^^r?*,  10  Bosw,  256 ;  Eoans  v.  TumbuU,  2  Johns.  313  ; 
Smith  V.  Zevinus,  4  Seld.  472 ;  Jackson  v.  Camp,  1  Cow.  610 ; 
Livingston  v.  Pe?^  /^ori  Cb.,  9  Wend.  516;  Frombois  v. 
Jctckson,  8  Cow.  595  ;  Bra/nd  v.  Ogden,  1  Johns.  158  ;  MiUer 
V.  P;^^^,  5  Dner,  272  ;  Cornelius  v.  OiUberson,  25  N.  J,  31, 
82  ;  Hawk  v.  Lamsemwn,  6  S.  &  R.  21 ;  Proprietors  of  ike 
Kennebeck  v.  Ci^Z?.,  1  Mass.  483 ;  Smith  v.  Hosmer,  7  N.  H. 
441 ;  4  Am.  Law  Reg.  1269.)  Payment  of  taxes  is  no  evidence 
of  adverse  possession.  ^  {Kerr  v.  McFarland,  10  Barb.  249  ; 
Hose  V.  Klinger,  8  W.  &  S.  178, 180 ;  Cornelius  v.  Gihberson, 
23  N.  J.  36 ;  Negley  v.  Albright,  4  Whart.  291 ;  &Jtfr  v. 
Willing,  10  Watts,  141 ;  Jackson  v.  Sharpe,  9  Johns.  167.)   If 
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a  person  in  possession  admits  title  in  the  true  owner,  he  is 
estopped  from  setting  up  adverse  possession.  {Brady  v. 
Begum^  38  Barb.  533;  Mitchell  v.  Walker,  2  Aitk.  266; 
Jaxkwn  V.  Oreeden^  2  Johns.  Oas.  353  ;  Jackson  v.  Britian, 
4  Wend.  511 ;  Jackson,  v.  Speer,  7  id..  401 ;  Jackson  v.  Crary, 
12  id.  427;  EisfielA  v.  Day,  7  N.  H.  457;  JackBcm  v.  TTwrf- 
ri4f,  1  Cow.  -381 ;  Crwry  v.  Good^nan,  22  N.  Y.  173, 174, 175 ; 
If.  Y.  d  E.  B.  V.  A  cj&  i\^.  r:  iK  O.  B.  Co.,  49  Barb.  504, 
505  ;  Co.  Litt  121  B.;  Harris  v.  JSUioU,  10  Peters,  54 ;  Jack- 
son V.  Hathaway,  15  N.  Y.  454  ;  Leonard  v.  White,  7  Mass. 
8,  9 ;  2  Roll  186,  p.  25.)  The  order  of  the  Supreme  Court 
oonfirming  the  report  of  the  commissioners  to  open  and  regulate 
streets  and  av^nues  is  not  a  judgment  affecting  such  title. 
{Mayor  of  If^.  T.  v.  Colgate,  12  N.  Y.  155,  156;  Fisher  v. 
Mayor,  etc.,  of  N,  Y.,  57  id.  849  ;  Spears  v.  Mayor,  87  id. 
359 ;  2*  Hoffmanns  Laws,  relating  to  the  city  and  county  of 
New  York,  826 ;  Emhury  v.  Conner,  8  N.  Y.  523 ;  ShepUy 
V.  AUott,  42  id.  451,457;  Co.  Litt.  295  b;  5  Vin.  380  [y] 
pL,  5  S.  P.)  The  contention  that  this  action  cannot  be  main- 
tained unless  the  plaintiff  first  offers  to  return  the  money  which 
it  has  received  and  demands  the  rescission  of  the  deed  is  not 
well  founded.  {Catdkins  v,  IsabeU,  20  N.  Y.  147 ;  Michles 
V.  DiOange,  17  id.  83 ;  Putnam  v.  Bitchie,  11  Paige,  390  ; 
BisseU  V.  Kellogg,  60  Barb.  632.) 

John  JSa  Parsons  for  respondents.  <rhe  defendants  derived 
title  to  that  part  of  the  premises  in  question  comprised  by  the 
shore,  L  e.,  the  strip  between  high  and  low- water  mark  under 
the  original  Harlem  patents,  and  became  thereby  pre-emp- 
tively entitled  to  the  rest  of  the  premises  in  question.  {Oould 
V.  H.  B.  B.  B.  Co.,  6  N.  Y.  522 ;  Hale's  De  Jure  Maris,  chap. 
4;  Mr.  Sergeant  Mereweather's  speech  in  Attorney-General 
V.  London,  Hall  Sea  Shore,  appen. ;  Angell  on  Tidewaters,  224, 
226,  236,  276  ;  Storer  v.  Freeman,  6  Mass.  438  ;  1  Pick.  186 ; 
8  Greenleaf,  83 ;  HaH  v.  HiU,  1  Wharton,  135  ;  Wilson  v. 
Forbes,  2  Dev.  37 ;  Acts  of  1745,  chap.  9 ;  11  Grattan,  74 ; 
PecJfi  y.  Lockwood,  5  Day,  22.)     These  Harlem  patents  were 
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not  only  made  at  a  time  when  it  was  generally  held  in  the 
colonies  tliat  a  grant  on  the  sea  conveyed  to  low- water  mark, 
but  the  language  of  the  grant  has  that  eflEect.     {Ex  parte  Jen- 
nings^ 6  Cow.  518 ;  Angell  on  Tidewaters,  67 ;  Hale's  De  Jnre 
Maris,  chaps.  4,  5 ;  Child  v.  Starr,  4  Hill,  369  ;  Ilalsey  v.  Mo- 
Cormack,  13  N.  Y.  297;  Killingworth  v.  Ground,  5  Whart 
489 ;  CommonwecMh  v.  Show,  14  S.  &  R.  13 ;  Lapiah  v.  Ban- 
gor Rk,  8  Me.   85;  MaHin    v.  Wadddl,  16  Peters,  414; 
Langdon  v.  Mayor,  etc,  of  N.  Y.,  85  N.  Y.  129,  144.)    But 
even  if  it  be  held  that  the  shore  belongs  prhna  facie  to  the 
sovereign,  it  may  belong  to  the  subject  as  part  of  the  land  ad- 
jacent, and  this  by  prescription  as  well  as  grant.    (Hale's  De 
Jure  Maris,  chape.  4,  5,  6 ;  Oorninonwealth  v.  Charleston,  1 
Pick.  180;  Chapman  v.  KimbaU,  9  Conn.  38;  Beaufort  v. 
Swansea,  3  Exch.  413 ;  Chad  v.  TUsea,  2  B.  &  B.  403 ;  Ooolr 
idge  v.  Learned,  8  Pick.  504 ;  EiU  v..  Smith,  10  East,  476 ; 
Jacdbson  v.  Fotmtain,  2  Johns.  170 ;  Sanitary  Eep.  of  New 
York,  345  ;  the  Secretary  Von  Tienhoven,  "  Information  re- 
lating  to  the  taking  of  lands  in  New  Netherlands,   1650.") 
If  the  Harlem  patents  granted  only  to  high- water  mark,  never- 
theless the  owners  of  the  upland  were  by  the  act  of    1853 
(Chap.  285)  entitled  as  such  to  a  pre-emptive  right  to  the  lands 
under  water  in  front  of  the  shore.    (Laws  of  1786,  chap.  67, 
§  18 ;   1  Greenleaf,  220 ;  Act  of  April  3,  1807,  §  15 ;  Laws 
of  1815,  chap.  199,  §  1 ;  Laws  of  1826,  chap.  58,  §  1 ;   Laws 
of  1850,  chap.  283,  §  1*;  HfoU  v.   Thayer,  2  Bosw.  65 ;  Jfor- 
tin  v.  Waddd,  16  Peters,  410 ;  TowU  v.  Remsen,  70  N.  Y.  308.) 
Even  if  the  defendants  had  lio  pre-emptive  right  to  the  premi- 
ses in  question,  the  grant  to  them  by  the  city  in  June,  1870,  was  a 
valid  grant,  lawfully  vesting  in  them  the  title  to  the  premises. 
(Dongan  Charter,  §  12  ;  Montgomerie  Charter,  §  1,  last  clause ; 
Sherwood  v.    Am,  Bible  Soc.,   1  Keyes,  564;  Pree.  Church 
V.  Mayor  of  N.  Y.,  5  Cow.  538 ;  Central  Gold  Co.  v.  Piatt, 
3  Daly,  263 ;  Laws  of  1853,  c^iap.   21,  §  7 ;  Laws  of  1857, 
chap.  446,  §§  38,  41 ;  Laws  of  1870,   chap.  137,  §§  105,  120; 
Laws  of  1871,  chap.  574,  §  9,  p.  1247.)     Whether  authorized 
or  not,  the  plaintiff  cannot  dispute  its  own  deed  in  this  action. 
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{PhiUij>8  V.  Gorhaniy  17  K  T.  270;  VanDeuzen  v.  Sv>eet^ 
51  id.  384 ;  Bradley  v.  Aldrich^  40  id.  511  ;  Man  v. 
Fairohild,  2  Keyes,  111 ;  Hay  ward  v.  Buffalo^  14  N.  T. 
640 ;  Cowp.  106  ;  Jackson  v.  BvU^  1  Johns.  Oas.  90 ; 
Jackson  v.  Sieverufy  16  Johns.  110;  2  W.  Black.  246;  Zivinff- 
ston  V.  ProsetbSy  2  Hill,  528  ;  Jackson  v.  JDermoty  9  Johns. 
55 ;  Hamilton  v.  Wright^  37  N.  Y.  502 ;  BooU  v.  Mix,  17 
Wend.  110;  Jackson  v.  Lawton,  10  Johns.  26;  Jackson  v. 
Jffaf^,  12  id.  76 ;  P<«?pfo  v.  OZarA,  5  Seld.  349 ;  People  v.  Sac. 
Prop'n  Oospely  2  Paine's  C.  0.  567 ;  Turnpike  Case,  2  Tei-m 
R.  171 ;  Hagerty  v.  Harris,  11  Barn.  &  Aid.  440 ;  Walton  v. 
PenfieU,  3  Q.  B.,  Ad.  &  El.  964  [667] ;  Parish  v.  Wheeler, 
22  N.  Y.  507;  Troy  NaU  Fact<yry  v.  Winslow,  45  Barb,  231 ; 
2  R.  S.  [6th  ed.]  1119,  §  164 ;  People  v.  J/(7ran,  5  Denio,399; 
Bryan  v.  Forsyth,  19  How.  334 ;  (7.  S.  v.  CastiUero,  2  Black, 
852;  People  v.  Glao'k,  5  Seld.  349;  Ogden  v.  Raymond,  1 
Keyes,  42 ;  i?(>7W«  j5'A  v.  ^<?m^  Village,  19  N.  Y.  20 ;  6^<>z^ 
T.  Tow/i  <2f  Sterling,  23  id.  456;  Starin  v.  Oenoa,  id.  439 ; 
Oelpcke  v.  Dubuque,  1  Wall.  202 ;  BisseU  v.  Jeff^ersonviUsy 
24  How.  [U.  S.]  287  ;  22  Conn.  502 ;  Palmer  v.  Lawrence,  3 
Sandf.  161.)  The  defendants'  title  to  the  tideway  had  become 
perfect  by  adverse  possession  before  the  grant  by  the  city,  and 
they  were  thus  entitled  under  any  construction  of  .the  act  of 
1852  to  a  grant  of  the  rest  of  the  premises  in  question.  {Sw- 
ing V.  Burnet,  11-  Peters,  62,  53  ;  Orary  v.  Ooodm^n,  22  N. . 
Y.  175;  Humbert  v.  Trinity  Church,  24  Wend.  586,  610; 
McFarlane  v.  Serr,  10  Bosw.  249.)  The  city,  having  mapped, 
taxed  and  assessed  the  premises  as  the  property  of  the  defend- 
ants, and  not  the  property  of  the  city,  for  forty  years,  during 
which  the  enjoyment  of  the  premises  was  of  no  value,  and 
taxes  were  paid  on  the  sole  expectation  of  their  future  value, 
is  now  estopped  from  claiming  the  premises  when  they  have 
become  valuable.  {Schtichardt  v.  The  Mayor,  53  N,  Y.  202 ; 
Embury  v.  Conner,  3  Comst.  623 ;  MaMerof  Widening  Broadr 
way,  49  N.  Y.  153  ;  Matter  of  Canal  St.,  3  Kern.  411 ; 
Matter  of  Arnold,  60  N.  Y.  28 ;  Stafford  Co.  v.  Stratum, 
2  Bam.  &  Aid.  526  ;  Hearn  v.  Rogers,  9  B.  &  C.  577; 
SioKELS  —  Vol.  L.  57 
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WenddL  v.  Van  Hensaelaer^  1  Johns.  Ch.  358 ;  CarkhUl  v 
Zanderay  44:  Barb.  228  ;  Befig  t.  BuUertany  6  Term  R.  654r; 
Laverty  v.  Moore^  32  Barb.  350.)  The  city,  having  invited 
us  to  deal  with  it  in  good  faith,  and  having  received  and  ap- 
propriated and  retained  the  consideration  money,  is  estopped 
by  that  alone,  if  not  otherwise,  from  claiming  the  premises 
without  first  offering  to  rescind  the  contract  and  return  the 
consideration.  {Sherman  v.  McKeon^  38  N.  Y.  275 ;  BartkoUy- 
Tnew  V.  Fennimorey  17  Barb.  428 ;  Pahner  v.  Lawrence^  3 
Sandf.  170 ;  Steam  Co.  v.  Woody  17  Barb.  882.)  The  grant, 
by  the  city,  to  Coles  gave  him  that  part  of  the  premises  de- 
scribed therein  and  pre-emption  to  all  in  front  thereof. 
{Laverty  v.  Moore^  38  N.  Y.  662 ;  O* Donned  v.  Kelsey,  10  id. 
419.) 

Finch,  J.  That  the  city  of  New  York,  by  the  terms  of  the 
Dongan  charter,  granted  in  1686,  acquired  title  to  the  tideway, 
or  land  between  high  and  low- water  mark,  on  the  whole  cir- 
cuit of  Manhattan  island,  and  held  it  as  an  absolute  fee,  has 
been  decided  by  this  court.  {Furman  v.  Mayor ^  etc.,  6  Seld. 
567 ;  Towle  v.  Bemsen,  70  N.  Y.  303 ;  Zangdon  v.  Mayor, 
etc.,  93  id.  134.)  The  defendant,  however,  asserts  a  prior 
grant,  made  in  1666  by  Governor  NicoUs,  to  the  free- 
holders and  inhabitants  of  Harlem  of  a  tract  extending  "east- 
ward to  the  end  of  the  Ry ver,  or  any  parte  of  the  said  Ryver 
on  which  this  island  doth  abntt."  If  that  grant  ran  to  low- 
water  mark,  the  tideway  here  in  question  belonged  to  the  free- 
holders of  Harlem,  and  never  became  the  property  of  the  city 
of  New  York.  The  general  rule  of  construction  would  bound 
this  grant  by  the  line  of  high  water,  and  exclude  the  tideway. 
{Ea  parte  Jennings,  6  Cow.  528  ;  People  v.  Tibhetts,  19  N.  Y. 
523 ;  Zangd^m  v.  Mayor,  etc,,  93  id.  144 ;  3  Kent's  Com. 
432.)  We  must  assume  such  to  have  been  the  common  law  at 
the  date  of  the  grant.  Two  years  earlier  the  Dutch  had  sur- 
rendered New  Amsterdam  to  Colonel  NicoUs,  who,  with  an 
armed  force,  asserted  the  right  and  authority  of  the  Duke  of 
York  and  the  English  government.   The  common  law  of  £ng- 
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land  entered  the  city  with  him.  It  is  said  to  be  possible  that 
the  mle  of  construction  which  stops  such  a  grant  of  land  as 
this  at  high  water  arose  at  a  later  period ;  that  it  is  first  found 
in  Hale's  De  Jure  Maris,  published  in  1787|  and  that  the  cus- 
tom of  the  colonies  indicated  a  different  doctrine.  But  Lord 
Hals  was  bom  in  1609,  and  died  in  1676,  only  ten  years  later 
than  the  Harlem  patents,  and  his  work  De  Jure  Maris  was 
written  in  an  earlier  part  of  his  career.  It  was  said  on  the 
argument  of  Rogers  v.  J(me8  (1  Wend.  251)  that  the  tract  re- 
mained in  manuscript  for  more  than  a  hundred  years  after 
it  was  written  ;  and  we  know  from  oilier  sources  that  by  his 
will  its  author  left  all  his  manuscripts  to  the  library  of  Lin- 
coln's Inn,  and  it  was  from  the  solicitor-general  of  the  queen 
that  Hasgrave  obtained  the  essay  for  publication.  How  com- 
manding and  conclusive  is  the  authority  of  this  work  of  Hale's 
may  be  understood  from  the  learned  note  appended  to  the  case 
of  jEb  parte  Jennings  (6  Oow.  536).  Its  authority  settles  the 
common  law  as  it  stood  anterior  to  the  Harlem  grants.  As  to 
some  of  the  colonies,  the  rule  was  changed,  but  on  the  ground 
of  local  law  or  usage,  and  not  of  denial  of  the  common-law  rule. 
{Starer  v.  Freeman^  6  Mass.  438.)  While  in  Connecticut  it 
was  held  that  the  riparian  owner  had  a  franchise  to  wharf  out  to 
the  channel,  Simons  v.  French  (25  Ck>nn.  352),  yet  in  an  earlier 
case  it  was  distinctly  said  that  '^  the  doctrine  of  the  common 
law  is  that  the  right  to  the  soil  of  the  proprietor  of  land  on  navi- 
gable rivers  extends  only  to  high-water  mark ;  all  below  is 
jmblicijurisj  in  the  king,  in  England."  {Ckapman  v.  KirnbaU^ 
9  Conn.  40.)  The  same  concession  was  made  in  New  Jersey, 
and  their  different  rule  founded  upon  local  law  and  usage, 
helped  somewhat  by  a  seeming  local  necessity.  {BeU  v. 
Oough^  3  Zabr.  689.)  We  have  no  doubt,  therefore,  that  the 
common-law  rule  of  construction  carried  the  Harlem  grants 
only  to  high-water  mark. 

Assuming  so  much,  however,  it  is  further  said  that  the  sur- 
rounding circumstances  may  be  considered  to  reach  the  true 
meaning  of  the  grant  {Knapp  v.  Warner^  67  N.  Y.  668) ; 
and  that  they  require  a   construction   which    will   carry  it 


452        Mayor,  etc.,  of  City  of  N.  T.  v.  Habt  et  aL    [April, 
Opinion  of  the  Court,  per  Finch,  J. 

to  low-water  mark.  The  principal  argument  is  that  in 
such  a  grant  to  a  town,  no  motive  could  exist  for  preyentitig 
its  commercial  prosperity  by  withholding  its  river  front.  But 
the  interesting  and  careful  researches  of  the  counsel  for  the 
cit}"  demonstrate  that  Harlem  was  established  as  a  village 
within  the  general  limits  of  the  city  itself,  which  was  meant  to 
embrace  the  whole  island,  and  that  the  new  village  or  settlement 
was  formed  for  the  "  promotion  of  agriculture,"  "  the  security 
of  the  island  and  the  cattle  pasturing  thereon,"  and  "the 
recreation  and  amnsement  of  the  city  of  New  Amsterdam." 
(Laws  of  New  Netherlands,  335.)  The  city  was  to  be  the  sea 
port,  and  for  this  purpose  its  water  front  was  to  girdle  the 
island,  while  the  village  was  meant  for  a  rustic  hamlet,  whose 
inhabitants  should  own  cattle  rather  than  ships.  Without  pur- 
suing the  subject  in  its  details  it  is  enough  to  say  that  we  have 
discovered  no  adequate  reason  for  straying  from  the  general 
rule  in  construing  the  Harlem  patents,  and  are  satisfied  that 
the  river  line  was  at  high-water  mark,  and  so  the  city  owned 
the  tideway.  Its  title  to  so  much  of  the  lands  in  dispute  as 
constituted  the  portion  of  the  tideway  adjacent  to  and  in  front 
of  the  upland  owned  by  the  defendants  was  thus  established. 

That  title  in  its  origin  was  absolute.  The  city  could  sell  the 
strip  to  whom  it  pleased,  and  it  was  unburdened  with  any  pre- 
emptive privilege  amounting  to  a  legal  right  in  any  one.  (JfoU 
V.  Thayer y  Hoffman,  J,,  3  Bosw.  25  ;  Furma/n,  v.  Mayor ^  ele.^ 
and  Towle  v.  Hemseriy  supra.)  The  only  rights  of  pre-emption 
found  in  the  statutes,  attached  to  lands  under  water,  granted  by 
the  State  to  the  city  outside  of  the  tideway,  but  the  latter  re- 
mained wholly  unaffected.  (Act  of  April  3, 1807,  §  16  ;  Laws  of 
1826,  §  1,  chap.  58 ;  Laws  of  1837,  chap.  183,  p.  166. 

The  other  parcel  of  land  under  water  involved  in  this  litiga- 
tion was  in  front  of  the  tideway  and  granted  to  the  city  by 
the  State.  (Laws  of  1852,  chap.  385.)  It  constituted  an 
extension  into  the  river  of  about  fonr  hundred  feet,  and  was 
vested  in  the  city  subject  to  a  pre-emption  right.  The  fourth 
section  was  thus  expressed  :  **  The  proprietors  of  all  grants  of 
land  under  water,  or  owner  or  owners  of  all  lands  adjacent  to 
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those  hereby  granted,  shall  have  a  pre-emptive  right  ia  all 
grants  which  may  be  made  by  the  said  mayor,  etc.,  if  any,  of 
the  lands  in  front  of  the  said  lands  under  water  heretofore 
panted  by  the  said  mayor,  etc."  By  its  literal  terms  it  gave  a 
pre-emptive  right  only  to  those  who  had  previously  acquii-ed 
by  grant  from  the  city  the  tideway  in  their  front,  and  so  had 
already  carried  their  line  to  low  water  and  had  become  adjacent 
owners  to  the  extension.  Their  equity  was  plain  and  was 
preserved.  But  those  owning  the  upland  in  front  of  whom 
lay  the  absolute  ownership  of  the  city  in  the  tideway,  and*who 
were  already,  or  might  be,  cut  off  from  the  water  by  that  owner- 
ship, had  no  such  equity.  A  pre-emptive  right  in  the  extension 
without  one  in  the  tideway  would  do  them  no  good  by  reason 
of  that  interposed  strip,  and  would  simply  make  the  latter 
valueless  to  the  city  or  its  other  grantee  by  in  turn  cutting  off 
from  both  the  water  front.  Only,  therefore,  except  perhaps  in 
a  single  instance,  pre-emption  in  the  extension  was  given  to  the 
city's  grantee  of  the  tideway.  An  exception  might  exist  in  the 
case  of  an  upland  owner  in  whose  front  there  was  no  tideway 
because  the  shore  was  a  perpeodicular  bluff  and  the  lines  of 
high  and  low  water  were  identical.  To  such  a  case  the  expres- 
sion in  the  act  ''  owner  or  owners  of  laud  adjacent  to  those 
hereby  granted "  probably  refers  as  a  separate  class  of  pre- 
emptors  from  ^^proprietors  of  all  lands  under  water,"  although 
even  as  to  such  upland  owners  there  would  be  difficulty  in  the 
last  clause  of  the  section.  To  get  the  least  benefit  from  the 
terms  of  this  ac^  the  defendants  are  obliged  to  ask  the  court  to 
change  its  terms  by  reading  the  words  "in  front  of  the  said 
lands  heretofore  granted  by  the  said  mayor "  as  if  they  had 
been  "  heretofore  granted  to  the  said  mayor."  That  would  be 
legislation.  The  previous  act  of  1826,  vesting  in  the  city  ex- 
terior lands  under  water  and  giving  pre-emption  rights,  used 
exactly  the  same  language  in  the  final  clause.  A  pre-emptive 
privilege  was  there  given  to  the  new  lands  under  water  granted 
by  the  State  in  front  of  the  lands  under  water  "  heretofore 
granted  hy  the  said  mayor."  It  is  scarcely  possible  that  such 
a  mistake  could  run  through  so  many  years  and  enactments 
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undiscovered  and  unchanged.  And  the  change  wonld  be 
indefensible  as  a  matter  of  policy.  It  would  give  the  upland 
owner  pre-emption  rights  in  an  extension  which  he  could  not 
reach  by  reason  of  an  interposed  title  to  the  tideway,  and  would 
make  the  latter  valueless  to  the  city's  grantee  because  cut  off 
from  the  water  front.  If  any  injustice  has  been  done  to  the 
upland  owners  it  came  in  through  the  Dongan  charter  which 
made  the  city  absolute  owner  of  the  tideway  and  without  pre- 
emption rights  at  that  time  reserved  to  the  adjacent  owners. 
That  evil  had  no  remedy  except  in  the  will  and  pleasure  of  the 
city  and  its  voluntary  submission  to  admitted  equities. 

At  this  stage  of  the  case  the  plaintiff's  title  was  established 
to  both  parcels  in  controversy  :  to  one  of  them  absolutely  and 
without  condition ;  to  the  other  coupled  only  with  a  pre- 
emptive right  in  the  grantees  of  the  tideway  adjoining  it  in  the 
rear,  and  possibly  such  upland  owners  as  had  no  tideway  in 
their  front. 

The  defendant  then  proved  a  deed  of  both  parcels  given  to 
them  by  the  city,  and  a  deed  of  part  of  the  tideway  from  the 
city  to  one  Coles  who  conveyed  to  them.  The  plaintiffs 
replied  that  its  deeds  were  void  wholly  and  from  the  begin- 
ning, because  given  without  a  sale  at  public  auction  and  with- 
out twenty  days  of  previous  notice.  The  further  controversy 
is  concerned  with  the  validity  or  invalidity  of  those  deeds  and 
the  rights  of  the  parties  consequent  upon  their  execution  and 
delivery. 

The  deeds  were  given  in  supposed  compliance  with  section 
11  of  title  4  of  the  Sinking  Fund  Ordinance,  passed  in  1844, 
and  in  the  succeeding  year  recognized  and  adopted  by  the 
State,  and  made  unchangeable  without  the  consent  of  the 
legislature,  except  by  appropriating  to  the  fund  additional 
revenues.  (Laws  of  1845,  chap.  225,  §  5.)  The  object  of  this 
ordinance  was  to  provide  resources  for  the  payment  of  the 
Croton  water  debt,  and  to  the  fund  was  devoted  "  the  net  pro- 
ceeds of  all  sales  of  real  estate  belonging  to  the  corporation 
when  sold."  The  ordinance  provided  for  two  different  modes 
of  selling  the  real  estate  of  the  city.     Lands  under  water  were 
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1  by  the  comptroller  and  street  commisflioner  with 
rence  of  the  sinking  fund  commissioners,  to  be  paid 
I  or  the  price  secured  by  bond  and  mortgage,  and  the 
^d  by  the  comptroller  "  to  the  parties  legally  entitled 
(§  11.)     But  a  later  section  (§  17)  provided  for  the 
all  real  estate  belonging  to  the  corporation  and  not  in 
or  reserved  for  public  purposes,"  which  sale  was  to  be 
I  and  at  auction.    "While  section  11  applies  by  its  terms 
cases  of  grants  of  land  under  water,"  its  final  provision 
rizing  a  deed  to  "  the  parties  legally  entitled  thereto," 
s  in  a  measure  to  restrict  and  limit  the  general  language, 
idently  refers  to  lands  in  which  somebody  had  a  pre- 
>tive  right,  or  equitable  preference  as  purchaser.     The  gen- 
1  policy,  in  avoidance  of  fraud  and  favoritism  and  with  a 
vv  to  obtaining  full  value,  was  sales  at  auction  upon  adequate 
.blic  notice.     But  necessarily  that  policy  could  not  apply  to 
ater  grants  where  an  adjacent  owner  had  the  right  of  pur- 
aase,  or  was  to  be  preferred.     In  such  a  case  an  auction  sale 
^vould  be  a  denial  of  the  pre-emptive  right.     But  lands  under 
water,  as  to  which  there  was  no  pre-emption  or  preference, 
could  be  sold  at  auction  and  with  just  as  much  propriety  and 
reason  as  any  dry  lands,  and  hence  the  final  clause  of  section 
11  must  be  held  to  have  restricted  the  private  sales  to  cases 
where  some  one  had  the  right  of  purchase  in  preference  to  all 
others,  while  by  section  17  lands  under  water  not  so  situated 
and  all  other  real  estate  were  to  be  sold  at  auction.     The  sub- 
»f,.  sequent  legislation  confirms  this  construction.     In  1853 (Chap. 

^,/  217,  §  7)  and  in  1857  (Chap.  446,  §  41)  the  mandate  that  the 

v/.  city  filiould  sell  at  public  auction  contained  the  following  words 

of  exception,  viz.:  "  other  than  the  grants  of  land  under  water 
to  which  the  owner  of  the  upland  shall  have  a  pre-emption 
right."  We  cannot,  therefore,  yield  to  the  contention  that 
*' all"  sales  of  land  under  water  were  to  be  private,  and  are 
satisfied  upon  reflection  that  such  mode  of  sale  under  the  ordi- 
nance was  confined  entirely  to  cases  in  which  a  pre-emptive 
right,  or  just  ground  of  preference  of  some  kind  existed.  We 
are  thus  brought  to  the  inquiry  whether  the  defendants  had 
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any  snch  jnst  preference,  since  the  cliarter  of  1870,  which  was 
in  force  when  the  deed  to  defendants  was  made,  expresdy 
preserved  all  the  powers  and  authority  of  the  comoiifisioners  c^ 
the  sinking  fund,  and  itself  rounded  out  and  completed  the 
general  policy  by  directing  that  all  sales  made  under  the  direc- 
tion of  the  common  council  should  be  at  public  auction. 

Wiiat  we  have  already  said  sufficiently  showed  that  the  de- 
fendants had  no  pre-emption  right  by  force  of  the  statute  of 
1852.  In  Nott  v.  Tlmyer  (2  Bosw.  31)  Hoffman,  J.,  expressed 
an  opinion  which  was  concurred  in  by  one  member  of  the  Gen- 
eral Term  that  the  city^s  absolute  ownership  of  the  tideway  was 
qualified  and  affected  by  its  acceptance  of  the  exterior  land  un- 
der water  coupled  with  pre  einption  rights,  but  the  majority  of 
the  General  Term  did  not  concur,  and  the  contrary  was  decided 
by  this  court  in  TowU  v.  Remsen  (sitpra).  That  suggestion, 
therefore,  will  not  sustain  thfe  defendants'  deeds.  Those  deeds 
are  void  unless  the  defendants  can  be  said  to  have  had  some 
equity  or  just  preference  in  the  tideway  which  entitled  them 
to  be  preferred  as  purchasei"s. 

The  language  of  section  11  of  the  Sinking  Fund  Ordinance 
directing  the  comptroller  to  issue  grants  for  lands  under  water 
"  to  the  parties  legally  entitled  thereto,"  if  literally  construed, 
would  not  cover  the  rights  of  pre-emptors.  As  such  merely, 
they  are  not  entitled  to  a  deed.  The  city  may  not  choose  to 
sell.  It  is  not  bound  to  convey.  It  may  fix  a  price  which  the 
pre- emptor  will  not  pay,  or  hold  the  land  and  improve  it  in  its 
own  manner.  Nobody  is  "  legally  entitled  to  a  deed."  The 
literal  language,  therefore,  must  be,  as  it  has  been,  construed 
broadly  and  liberally.  Thus  it  was  said  in  Towle  v.  Ren%9en 
{supra)  relative  to  the  pre-emption  secured  by  the  act  of  1807, 
and  which  was  not  limited  and  restricted  like  that  of  1852,  that 
"  such  pre-emptive  right  was  not  an  absolute  l^^il  right  to  a 
conveyance,  but  an  equitable  claim  to  acquire  title  upon  such 
terms  as  the  city  authorities  might  impose."  When  the  person 
having  art  equitable  claim  to  priority  of  purchase  as  thus 
described  had  agreed  with  the  city  authorities  upon  the  terms 
and  tendered  the  money  or  mortgage,  then  he  became  "  legally 
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entitled  to  a  deed."  These  conditions  of  price  and  payment 
the  defendants  fulfilled,  and  as  to  the  tideway  were  ^Megally  en- 
titled to  a  deed,"  if  they  had  also  "  an  equitable  claim  to  pri- 
ority of  purchase."  But  here  we  are  met  by  the  two  difficul- 
ties which,  we  have  already  acknowledged,  and  stated  in  their 
full  strength :  first,  that  no  statute  gave  these  upland  owners  a 
pre-emptive  right  in  the  tideway ;  and  second,  that  the  city's 
title  was  an  absolute  fee  and  an  unclogged  ownership.  But  it 
shocks  every  notion  of  justice  and  right  to  say  that  the  ripa- 
rian owner  upon  navigable  water  has  no  equities  by  reason  of 
that  ownership.  It  is  a  doctrine  which  in  the  learned  court  of 
a  neighboring  State  was  viewed  with  "  consternation."  {BeU 
V.  Goughj  3  Zabr.  677.)  It  is  a  doctrine  which  is  repudi- 
.ated  by  the  entire  legislation  of  onr  own  State.  As  early  as 
1786  when  commissioners  of  the  land  office  were  appointed 
to  care  for  the  lauds  of  the  State  and  were  authorized  to  grant 
lands  under  navigable  waters,  a  proviso  was  inserted  "  that  no 
such  grant  shall  be  made  to  any  person  other  than  the  proprie- 
tor of  the  adjacent  lands."  (Laws  of  1786,  chap.  67,  §  18.)  The 
same  provision  went  into  the  Itevised  Statutes  with  an  added 
clause,  making  such  gi*ant8  to  others  void.  And  whenever  and 
wherever  the  State  has  granted  to  the  city  of  New  York  exterior 
lands  under  water,  it  has  accompanied  the  grant  with  pre-emp- 
tion rights  to  the  adjacent  owners.  It  is  idle  to  say  that  all  this 
has  been  done  of  pure  grace,  and  without  any  equity  in  the 
abutters.  There  was  reason  for  doing  it,  and  justice  in  the 
act.  Granting  as  has  been  held  that  the  riparian  owner  has 
no  legal  or  equitable  right  enforceable  aj9  such  against  the  pub- 
lic right  {Lansing  v.  Smithy  4  Wend.  9 ;  GoiUd  v.  H,  Biv. 
a,  R.  Co.y  6  N.  Y.  638),  it  is  nevertheless  true  that  out  of  his 
situation  upon  the  bank  and  thc'convenience  and  benefit  of  the 
water  front,  he  suffers  peculiar  damage  and  individual  injury 
when  cut  off  by  the  public  use.  The  nature  of  these  privileges 
and  conveniences  which  thus  lie  at  the  mercy  of  the  sovereign, 
and  may  be  taken  away  without  compensation  notwithstand- 
ing the  private  injury  inflicted  are  carefully  described  and 
sketched  in  the  dissenting  opinion  in  the  case  of  Goidd  {supra). 
SiCKELS — Vol.  L.  58  , 
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The  State  may,  in  virtue  of  its  ownership  of  the  tideway,  de- 
stroy them  by  a  use  or  grant  for  public  purposes  and  without 
compensation.  But  the  State  may  respect  them,  if  it  chooses, 
and  always  does  so  wherever  ihe  public  use  is  consistent  with 
the  private  right.  Tlie  city  of  New  York  became  subetitated 
for  the  sovereign  in  the  ownership  of  the  tideway.  The  Don- 
gan  charter  gave  it  for  commercial  purposes  and  for  the  public 
use.  The  city  took  it,  as  the  crown  liad  held  it,  as  trustee  for 
tlie  public.  In  time  the  custom  grew  up,  which  reconciled  the 
public  use  with  the  private  interest,  of  granting  portions  of 
the  tideway  to  individuals,  but  still  for  public  purposes  and  as  a 
means  for  the  public  good.  The  grantees  were  required  to  build 
docks  and  wharves  and  bulk-heads  under  the  municipal  control, 
and  so  took  the  place  of  the  city  in  executing  the  public  pur- 
poses of  the  grant.  The  deed  to  the  present  defendants  was 
of  that  character.  The  adoption  of  this  policy  made  it  unnec- 
essary to  sacrifice  the  riparian  owner,  and  it  was  competent 
for  the  city  and  became  its  duty  to  provide  a  mode  of  selling 
its  lands  under  water  which  would  accomplish  the  double  pur- 
pose. While  its  right  in  the  soil  of  the  tideway  was  admitted  to 
be  absolute,  yet  it  could,  as  it  did,  recognize  and  protect  the 
easement  or  privilege  of  the  riparian  owner  wherever  such 
protection  was  not  inconsistent  with  the  public  interest.  Its 
policy  of  grants  to  individuals  conditioned  to  be  held  for  pub- 
lic purposes  enabled  it  to  accomplish  that  object ;  and  by  the 
Sinking  Fund  Ordinance,  which  was  a  law  of  its  own  making, 
it  acknowledged  and  protected  the  riparian  interest,  upon  cer- 
tain conditions  which  it  reserved  the  power  to  impose,  by  author- 
izing all  grants  of  land  under  water  to  be  made  at  a  fijced  price 
and  "  to  the  parties  legally  entitled."  It  thus  assumed,  what 
was  entirely  true,  "that  in  all  cases"  of  its  water  grants 
there  were  riparian  owners  who  had  just  claims  to  considera- 
tion, subject  only  to  the  paramount  public  right  {Chapman  v. 
KirnbaUy  supra),  and  were  equitably  entitled  to  a  preference 
of  grant  which  would  conserve  those  privileges,  provided  tliat 
they  assented  to  the  conditions  imposed  for  the  public  use,  and 
who,  upon  such  assent,  could  be  correctly  described  as  "  legally 
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entitled''  to  a  deed.  The  ordinance  says  that  in  definite 
words  "  In  aU  cases  of  gitints  of  land  under  water  *  *  *  the 
comptroller  shall  issue  a  grant  to  the  person  legally  entitled 
thereto." 

It  thns  admits  that  in  every  such  case,  not  merely  grants  of 
an  extension,  but  in  "  all  cases,"  including  of  course  grants  of 
the  tideway,  there  is,  or  may  be,  a  person  who  has  an  "  equit- 
able claim "  to  preference  in  the  purchase.  If  grants  of  the 
tideway  were  not  meant  to  be  included  why  were  they  not 
excepted  ?  Why  the  broad  language  applicable  to  all  grants 
of  land  under  water,  if  as  to  some  there  conld  be  no  person 
legally  entitled  to  a  deed  ?  Precisely  where  we  differ  with  the 
learned  counsel  for  the  plaintiflE  is  in  a  single  point.  He  main- 
tains that  the  only  persons  who  hare  equitable  claims  to  prior- 
ity of  purchase  are  those  to  whom  some  statute  has  given  an 
express  pre-emption  right,  and  those  only  were  intended  by 
the  last  clause  of  section  11.  We  believe  that  in  that  sec- 
tion the  city  conceded  and  assumed  that  in  "  all  cases,"  even 
where  no  statute  had  settled  it,  there  were  persons  having  a 
just  preference  of  purchase,  and  those  were  the  adjacent  own- 
ers* His  theory  would  establish  this :  that,  where  in  front  of 
an  upland  owner  there  Is  no  extension  but  only  the  tideway, 
and  the  city  for  commercial  needs  desires  on  such  owner's 
front  to  have  docks  and  wharves  built  for  public  use,  and  such 
owner  is  willing  to  accept  a  deed  conditioned  for  the  faithful 
execution  of  those  purposes  and  to  pay  the  city's  price,  and  so 
at  the  same  time  secure  the  public  use  and  his  own  water  front, 
nevertheless  such  person  has  no  equitable  claim  to  the  grant 
in  preference  to  a  mere  stranger.  Just  that  we  dispute.  The 
question  is  not  as  to  the  precise  range  and  scope  of  that  equity, 
nor  even  whether  it  could  be  by  the  courts  enforced  or  pro- 
tected, but  simply  whether,  when  his  ecpity  has  been  recog* 
nized,  and  the  deed  given  to  him,  because  in  justice  and  fair- 
ness he  should  have  it,  the  city  can  say  he  was  not  within  the 
terms  of  section  11  of  the  ordinance  because  he  had  no 
equity,  and  could  not  have  been  "entitled  to"  his  grant.  That 
section  was  intended  to  dictate  the  mode  of  conveyance  when- 
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ever  consistently  with  the  preservation  of  tlie  public  nse  and 
the  valuation  made  by  the  city  there  was  some  one  willing  to 
buy,  who,  in  justice,  was  entitled  to  a  preference;  and  it  as- 
sumed that  there  were  such  persons  even  as  to  the  tideway; 
and  as  to  that  they  could  be  none  others  than  the  riparian 
owners  whose  rights  and  equities,  however  imperfect  in  them- 
selves, the  State  had  always  respected.  If  it  had  meant  only 
statutory  pre-emptors  and  sales  to  them  It  was  easy  to  say  so. 
In  that  event  the  very  broad  and  general  language  found  at 
both  the  beginning  and  the  end  of  the  section  would  hardly 
have  been  used.  Instead  of  commencing  'Mn  all  cases  of 
grants  of  lands  under  water  "  it  would  have  added  "  to  par- 
ties having  pre-emption  rights,"  or  "  except  between  high  and 
low  water,"  or  some  equivalent  expression.  But  if  that  liad 
not  been  done  and  the  clause  had  been  left  as  it  now  stands 
the  final  sentence  would  not  have  read  "  to  the  parties  legally 
entitled  thereto,"  but  a  more  definite  and  specific  expression 
would  have  been  used,  as  "to  the  parties  having  a  right  of 
pre-emption."  Whenever,  when  about  to  make  a  sale  to  a  per- 
son so  situated  as  adjacent  owner  tliat  equitably  and  justly  in 
view  of  his  riparian  interest  and  the  settled  policy  both  of  the 
State  and  city,  the  municipal  authorities  ought  to  recognize  his 
claim  to  a  preference,  even  though  possibly  he  might  be  legally 
unable  to  enforce  it,  in  every  such  ease  an  auction  sale  would 
be  improper  and  disregard  the  equity ;  and  so  in  every  such 
case  the  city  is  authorized  to  sell  and  the  comptroller  to  issue 
the  grant  as  provided  by  section  11  of  the  Sinking  Fund  Or- 
dinance. It  follows  that  the  deed  of  the  tideway,  and  as  a  con- 
sequence of  the  extension,  were  good  under  that  section,  al- 
though the  deed  of  the  latter  might  further  be  sustained 
under  the  act  of  1852. 

If  it  be  said  that  by  this  ruling  we  have  practically  given  to 
the  upland  owner  a  pre-emptive  right  in  the  tideway,  and  so 
qualified  the  city's  fee,  and  usurped  the  office  of  a  statute,  we 
answer  that  we  have,  done  neither.  The  riparian  rights,  how- 
ever imperfect  or  subordinate,  existed  long  before  this  court 
came  into  being ;  they  were  subject  only  to  the  paramount 
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needs  of  a  publid  use;  wlien  that  did  not  require  their  total 
destruction,  and  was  consistent  with  their  preservation  it  was 
the  city's  duty  to  respect  them,  and  the  city  did  so  by  provid- 
ing for  a  sale  not  at  auction.  It  meant  and  intended  to  keep 
all  such  cases  within  the  range  of  its  own  power  to  do  justice 
and  recognize  equities,  however  imperfect,  and  though  not 
bound  to  regard  them.  We  but  follow  and  enforce  the  muni- 
cipal ordinance  and  constme  its  terms  so  as  to  secure  the  re- 
sult which  it  intended.  If  thus  some  little  shred  or  faint 
shadow  of  riparian  right  on  navigable  waters  is  preserved  in 
this  State,  through  the  sense  of  justice  of  the  State  and  its 
municipal  grantee,  while  on  the  longer  coasts  of  other  States 
the  right  is  firmly  pushed  to  low-water  mark,  and  shielded  by 
the  law,  wo  do  not  think  the  little  thus  gained  is  unwise,  or 
inequitable,  or  an  occasion  of  regret. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rdgkb,  Ch.  J.,  and  Eabl,  J.,  dissenting. 
Miller,  J.,  not  voting. 

Judgment  affirmed. 


James  A.  Flack  et  al..  Executors,  etc..  Appellants,  v.  The 
State  of  New  York,  Respondent. 

Under  tlie  Revised  Statutes  (2  R.  S.  645,  g  88)  the  death  of  a  judgment 
debtor  while  in  cuetodj  under  a  body  execution  does  not  entitle  the 
sheriff  to  poundage. 

Ji  seems  that,  to  entitle  him  thereto,  he  must  show  cither  a  collection  of 
the  moneys  called  for,  interference  by  the  judgment  creditor  with 
hisexeeution  of  the  process,  or  the  discharge  of  the  judgment  debtor 
under  the  provisions  of  the  act  for  the  relief  of  imprisoned  debtors  ;  the 
arrest  of  the  debtor  is  in  no  just  sense  the  equivalent  of  a  collection. 

The  history  of  the  legislation  upon  the  subject  given  and  the  authorities 
collated  and  discussed. 

Adams  v.  Hopkins  (5  Johns.  252),  8goU  v.  Shaw  (13  id.  878).  RyU  v.  Falk  (24 
Huu,  255;  affirmed,  86  N.  Y.  641),  BoUon  v.  Lawrence  (9  Wend.  486).  dis- 
tinguished . 

(Argued  March  12, 1884  ;  decided  April  15,  1884.) 
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Appbal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  11, 1883, 
which  affirmed  a  decision  of  the  State  board  of  audit,  dis- 
allowing a  claim  presented  by  the  executors  of  the  will  of 
William  C.  Conner,  late  sheriff  of  the  county  of  New  York, 
for  poundage  upon  an  execution.  (Reported  below,  29  Hun,  286.) 

The  material  facts  are  stated  in  the  opinion. 

A.  J.  Vanderpod  for  appellants.  The  sheriff  was  entitled 
to  poundage  on  the  execution  issued  against  the  person  of  the 
judgment  debtor,  although  no  part  of  the  judgment  was  col^ 
lected  and  he  died  while  in  custody.  (29  Eliz.,  chap.  4 ;  3  Geo.  I, 
chap.  15,  §  17 ;  Constitution,  1777,  art  35  ;  Laws  1789,  chap. 
25 ;  Adams  v.  Hopkins^^  5  Johns.  252-254;  Impey's  Sheriff 
126,  151 ;  ScoU  v.  Shaw,  13  Johns.  378 ;  1  N.  K.  L.  502;  2 
R  S.  645,  op.  id.  437  ;  Bolton  v.  Lawrence,  9  Wend.  436 ; 
Chapman  v.  Hatty  11  id.  41 ;  Campbell  v.  Cothran,  56  N.  Y. 
279-281;  Koeniff  v.  Stzokel,  58  id.  475;  Code  of  Civ.  Pro, 
§  3307,  subd.  7 ;  Hyle  v.  IPalk,  86  N.  Y.  641 ;  24  Hun,  256- 
257 ;  U.  S.  V.  Baas,  5  Fed.  Rep.  29 ;  U.  S.  R.  S.,  §  829  ; 
2  Laws  of  Mass.  1780-1807,  p.  707;  Boswell  v.  Bingley,  4 
Mass.  410,  413 ;  Burhan  v.  Bank,  5  N.  H.  448 ;  I^ope  v. 
Hayman,  Skin.  363 ;  Bowe  v.  Campbell,  63  How.  Pr.  167 ; 
Brown  v.  Oenung,  1  Wend.  117;  Hutchinson  v.  Brandy 
6  How.  Pr.  73;  McCreery  v.  WiUeU,  23  id.  129.)  The  force 
and  effect  of  the  ca.  sa.,  and  of  the  execution  against  the  per- 
son are  precisely  the  same  now  as  formerly.  (Code  of  Civ. 
Pro.,  §  291 ;  3  R.  S.  [Banks'  6th  ed.]  719 ;  1  R.  L.  [1813] 
429,  §  6;  id,  504,  §  12;  Coo2}er  v.  Bigelow,  1  Cow.  56; 
Chapman  v.  HaU,  11  Wend.  41 ;  Code  of  Civ.  Pro.,  §§  1491, 
1493;  2  R.  S.  368,  §  28 ;  3  id.  [5th ed.]  649,  §42.)  The  court 
must  presume  that  the  sheriff  as  a  public  officer  did  his  duty. 
(1  Greenl.  Ev.,  §  40 ;  HartweU  v.  Boot,  19  Johns.  845  ;  B^k 
TJ.  S.  V.  Dandridge,  12  Wheat.  69,  70 ;  1  R.  8.  380,  §  75.) 
The  question  before  the  court  is  one  of  law  purely,  and  in- 
volves no  exercise  of  discretion.   {Crofut  v.  Brandt,  58  N,  Y. 
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106,  112;  Baker  y:  Davenport,  8  D.  &  B.  606;  Slater  v. 
JKwn^,  7M.&W.  413.) 

D.  O^JSrien^  attorney-general,  and  W.  A,  Poste,  for  re- 
spondent. The  ca,  sa.  against  Tweed  was  never  properly  ex- 
ecuted. (Code  of  Pro.,  §  183 ;  Eule  6,  Snpr.  Ot. ;  In  re  Liv- 
ingstoUyU:^.  Y.  582;  Denty.  Wazkine,  49  How.  Pr.  275; 
Wood  V.  Dtoightj  7  Johns.  Ch.  295 ;  People^  ex  rel,  Echerta, 
V.  Bowe^  81  N.  Y.  43.)  Tweed  having  been  received  and 
imprisoned  nnder  criminal  process,  it  was  not  within  the 
power  of  the  sherifiE  to  execute  a  ca.  sa.  against  him  so  long 
as  he  remained  imprisoned  in  the  criminal  proceedings.  (  Wil- 
liams V.  BacoTiy  10  Wend.  636.)  A  sheriff  is  not  entitled  to 
poundage  upon  an  execution  against  the  person  if  nothing  is 
collected  thereon,  except  in  cases  where  the  defendant  in  the 
execution  is  released  at  the  direction  or  by  the  consent  of  the 
judgment  creditor.  (2  Bac.  Abr.,  "  Fees,"  463 ;  Campbell  v. 
Chihran,  56  N.  Y.  279 ;  Harrifigton  v.  Trustees^  etc.,  10  Wend. 
547;  Woodgate  v.  KnatchhnU,  2  Term  Kep.  158 ;  2  Bac.  Abr., 
"Fees,"  463 ;  Peck  v.  City  Nat.  B%  29  Alb.  L.  J.  76 ;  Bowe 
V.  CampbeU,  63  How.  167 ;  K(Bnig  v.  Steckel,  58  N.  Y.  475-6.) 
The  death  of  Tweed  released  both  the  sheriff  and  the  people 
from  all  liability  to  each  other  under,  and  growing  out  of,  the 
execution  and  the  arrest.  (Crocker  on  Sheriffs,  §§  36,  212, 
612 ;  Phdps  V.  WiUiamson,  6  Sandf.  578 ;  Price  v.  Hartshorn, 
44  N.  Y.  94,  101 ;  CampbeU  v.  Cothrwn.,  56  id.  279,  284.) 

RuGBB,  Ch.  J.  The  plaintiff's  testator  while  sheriff  of  the 
county  of  New  York  received  for  collection  an  execution  upon 
a  judgment  in  an  action  wherein  the  people  of  the  State  were 
plaintiffs  and  William  M.  Tweed  was  defendant. 

The  plaintiff,  having  recovered  its  judgment  for  upward 
of  six  and  a  half  millions  of  dollars,  issued  an  execution 
thereon  against  the  property  of  the  defendant,  which  having 
been  returned  nuUa  bona,  thereupon  issued  the  execution 
against  the  person  of  the  defendant. 

On  December  20, 1876,  the  sheriff  arrested  the  defendant 
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upon  the  execution,'  and  retained  him  in  custody  until  Decem- 
ber 31,  1876,  when  liis  term  of  office  having  expired  he,inpiir 
siiance  of  the  statute,  transferred  the  process,  with  the  body 
of  the  defendant,  over  to  liis  successor. 

No  moneys  were  collected  by  either  sheriff  upon  the  pro- 
cess, and  the  defendant  therein  was  retained  in  custody  until 
his  death,  which  occurred  April  12, 1878. 

The  plaintiffs  claim  that  they  are  entitled  to  poundage  ao- 
cniing  to  their  testator  upon  this  execution  under  the  statute 
regulating  the  compensation  of  sheriffs. 

A  brief  reference  to  some  of  the  salient  features  in  the  his- 
tory of  legislation  on  the  subject  will  enable  us  to  appreciate 
the  bearing  of  the  cases  cited  on  the  question  presented  by 
this  appeal. 

Prior  to  the  enactment  of  the  statute  of  29  Elizabeth,  cliap- 
ter  4,  the  charges  of  sheriffs  for  executing  writs  for  the  collec- 
tion of  judgments  were  entirely  unregulated  by  statute.  Under 
this  condition  of  the  law  grave  abuses  had  spnmg  up,  and 
sheriffs  and  tlieir  servants  were  accustomed  to  pi-actice  extor- 
tion, not  only  upon  the  persons  against  whom  process  issued, 
but  also  upon  the  plaintiffs  therein.  By  that  act,  which  was 
entitled  "  An  act  to  prevent  extortion  in  sheriffs  in  cases  of 
execution,"  it  was  provided  "  that  for  serving  and  executing 
any  writ  or  execution  upon  body,  lands,  goods  or  chattels," 
tlie  sheriff  should  not  take  more  than  twelve  pence  in  the 
pound  for  the  first  £100,  and  six  pence  in  the  pound  for  all 
above  £100.  By  this  act  the  sheriff  was  not  authorized  to 
levy  his  fees  by  virtue  of  the  execution,  but  they  were  payable 
in  all  cases  by  the  plaintiff  in  the  process.  With  some  imma- 
terial changes  this  continued  to  be  the  law  in  England  until, 
by  chapter  46  of  the  43  George  III,  they  were  authorized  to 
include  in  their  levy  under  a  Ji.  fa.  upon  the  goods  of  the 
defendant  the  amount  of  their  charges,  for  poundage  and  ex- 
penses, over  and  above  the  amount  of  the  judgment.  Under 
this  statute  the  sheriff  still  had  no  right  to  exact  poundage 
from  the  defendant  upon  a  writ  of  ca,  sa,,  but  liis  charges  for 
services  were   payable  by  the  plaintiff  therein.     {Hayley  v. 
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Racket,  5  M.  &  W.  620.)  It  was  not  until  the  15  and  16 
Victoria,  chapter  76,  that  sherifEswere  authorized  to  collect,  by 
virtue  of  the  writ,  poundage  fees  and  expenses  upon  a  ca.  sa. 
from  the  defendant.  Under  these  statutes  it  has  been  uni- 
formly held  in  England,  as  will  be  seen  by  the  cases  hereafter 
cited,  that  sheriffe  did  not  become  entitled  to  poundage  upon 
executions  until  they  had  collected  the  money  called  for  by 
such  writs. 

The  statute  of  29  Elizabeth  was  the  law  of  this  State  until, 
by  the  passage  of  chapter  25  of  the  Laws  of  1789,  it  was  pro- 
vided that  a  sheriff  should  be  entitled  to  charge  fees  for  "  serv- 
ing an  execution  for  or  under  £100  six  pence  per  pound,  and 
for  every  pound  more  than  £100  three  pence,  the  poundage 
on  writs  of  fieri  facias,  and  all  other  writs  for  levying 
money,  to  be  taken  only  for  the  sum  levied."  With  imma- 
terial changes  this  statute  continued  the  law  of  this  State  until 
the  adoption  of  the  provisions  of  the  Revised  Statutes. 

In  a  recent  case  in  this  court  it  was  said  that  "  the  right  of  a 
sheriff  to  fees  is  derived  fi'om,  and  depends  altogether  upon,  the 
statute.  At  common  law  he  could  not  lawfully  collect  or  receive 
them."  {CampbelZ  v.  Cothran,  56  N.  Y.  281 ;  Dew  v.  Parsons, 
2  B.  &  Aid.  562 ;  1  Chit.  295 ;  Graham  v.  OriU,  2  M.  &  S.  294.) 

The  plaintiffs  must,  therefore,  establish  their  right  to  the 
fees  in  question  under  the  statute  in  force  at  the  time  the  ser- 
vices were  rendered,  and  if  they  do  not  bijng  themselves 
within  its  terms  they  must  necessarily  fail  in  their  claim. 
The  material  part  of  that  statute  reads  as  follows:  "For 
serving"  "an  execution  for  the  collection  of  money,"  "for 
collecting  the  sum  of  $250  or  less,  two  cents  and  five  mills  per 
dollar ;  and  for  every  dollar  collected  more  than  $250,  one  cent 
and  two  and  a  half  mills."  "  The  fees  herein  allowed  for  the 
service  of  an  execution,  and  for  advertising  thereon,  shall  be 
collected  by  virtue  of  such  execution  in  the  same  manner  as 
the  sum  therein  directed  to  be  levied."  (2  R.  S.  645  [orig. 
ed.],  §  38.)  The  language  of  this  provision  seems  to  be  plain 
and  unambiguous,  and  clearly  removed  from  the  possibility  of 
misconstruction.  The  services  for  which  compensation  is  pro- 
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vided  are  those  for  "  collecting  "  the  moneys  called  for  by  the 
execution,  and  the  fees  are  computable  only  upon  the  amount 
"  collected,"  and  are  made  collectible  by  virtue  of  the  execu- 
tion alone. 

To  bring  the  claim  of  a  sheriff  within  the  provisions 
of  the  statute,  it  is  essential  that  he  show  either  the  col- 
lection of  the  moneys  called  for,  or  some  interference  by  the 
plaintiff  with  his  execution  of  the  process  that  is  equivalent 
thereto.  It  has  been  uniformly  held  in  England  as  well  as  in 
this  country,  under  all  statutes  giving  fees  to  sheriffs  upon 
executions,  that  a  judgment  creditor  cannot,  after  placing  pro- 
cess in  the  hands  of  the  officer  and  inducing  him  to  move 
forward  in  the  work  of  executing  it,  interfere  to  prevent  its 
enforcement  without  thereby  making  himself  liable  for  the 
compensation  of  the  sheriff.  {Alchin  v.  WeUs^  5  Term  R.  470 ; 
HUdreth  v.  Ellice^  1  Caines,  192 ;  Campbell  v.  Cotkra/n,  56 
N.  T.  282.)  These  cases  proceed  upon  an  obvious  equity, 
analogous  to  that  underlying  the  familiar  principle  which  de- 
bars a  party  to  a  contract  from  claiming  the  benefit  of  the 
non-performance  of  a  condition  precedent  by  the  other  party, 
where  he  has,  by  his  own  conduct,  made  performance  thereof 
by  such  party  impossible. 

The  question  presented  by  this  appeal  seems  to  us  to  be  one 
purely  of  statutory  construction,  and,  in  the  absence  of  prior 
adjudication,  would  appeal*  to  be  easy  of  solution.  But  it  is 
contended  by  the  learned  counsel  for  the  appellants  that  the 
logic  of  the  cited  cases  supports  the  claim  now  made  by  them 
and  entitles  them  to  a  reversal  of  the  judgment  appealed  from. 

Although  in  the  early  case  oiPojpe  v.  Hayman  (Skinner,  363), 
arising  under  the  act  of  29  ElLz.,  the  subject  is  mentioned  argn- 
mentatively  by  counsel,  yet,  aside  from  that  case,  we  have  been 
referred  to  none  arising  under  any  statute  which  seems  to  sup- 
port the  doctrine  that  a  sheriff  becomes  entitled  to  poundage 
on  an  execution  upon  the  death  of  a  defendant  held  in  custody 
thereunder,  or  that  he  is  entitled  to  such  poundage  in  any 
other  event  than  the  collection  of  the  debt,  tlie  release  of  the 
debtor  with  the  consent  or  by  direction  of  the  plaintiff,  or  his 
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discharge  under  the  provisions  of  the  act  for  the  relief  of  im- 
prisoned debtors. 

We  are,  therefore,  nnembarrassed  by  any  prior  decisions 
covering  the  particular  question  presented  by  this  appeal,  and 
we  may  well  consider  their  absence  a  fact  militating  against 
the  plain tiflPs  claim,  since  the  question  is  one  which  must  fre- 
quently have  occurred  in  the  history  of  the  law  relating  to  im- 
prisoned debtors.  A  number  of  cases  have,  however,  been 
referred  to  by  the  appellants  which  are  claimed  to  support 
their  demand.  We  believe  the  cases  cited  have  but  a  remote, 
if  any,  bearing  upon  the  question  here  presented,  and  their 
soundness  may  be  conceded  without  impairing  the  considera- 
tions which  induce  the  determination  of  this  case.  Without 
considering  all  of  them  in  detail  it  may  be  observed  that  they 
generally  arose  under  statutes  essentially  different  from  that 
under  consideration,  and  were  mainly  decided  upon  the  lan- 
guage of  the  particular  statute  under  which  they  respectively 
arose.  In  Adams  v.  Hopkins  (5  Johns.  252)  two  propositions 
were  announced,  viz.:  ^^,  that  the  plaintiffs'  attorney  was  liable 
to  the  sheriff,  for  the  fees  earned  by  him,  in  serving  an  execu- 
tion against  the  defendant's  person,  and,  second^  that  the 
sheriff  was  entitled  to  the  statutory  fees,  when,  after  execution 
of  process,  the  defendant  had  been  discharged  from  imprison- 
ment under  proceedings  for  the  relief  of  imprisoned  debtors. 

The  right  of  the  sheriff  to  fees  in  this  case  was  based  upon 
the  express  language  of  the  statute  then  in  force.  (2  R.  L. 
77.)  Mr.  Justice  Thompson,  delivering  the  opinion,  saying : 
"  The  sheriff  by  the  statute  of  Elizabeth*,  and  by  our  act,  is  to 
have  his  fees  for  serving  an  execution."  It  may  be  doubted 
whether  the  second  proposition  decided  would  be  considered 
applicable  to  a  case  arising  under  the  Revised  Statutes.  In 
Scott  V.  Shanjo  (13  Johns.  378)  the  only  question  considered 
was  whether  the  sheriff  was  under  the  then  statute  entitled  to 
fees  upon  a  ca,  sa.  duly  executed  by  him,  although  it  was  after- 
ward set  aside  upon  motion  for  iiTegularity,  because  a  ^.  /a. 
had  not  previously  been  issued  and  returned  nulla  bona  as  re- 
quired by  the  statute.     It  was  held  that  by  the  service  of  the 
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procesB,  the  sheriff  became  entitled  to  his  fees.  The  statute  in 
this,  as  in  the  previous  case,  gave  the  fees  for  the  service  of 
the  execution,  and  that  service  was  held  to  have  been  per- 
formed, so  far  as  to  fix  the  plaintiffs  liability  for  sheriffs  fees, 
when  the  body  of  the  defendant  was  taken  upon  execution. 

None  of  the  English  cases  seem  to  support  the  doctrine  of 
this  case,  and  it  can  be  sustained  only  upon  the  ground  that 
the  language  of  the  statute  established  the  sheriffs  right 
to  fees  when  he  had  commenced  the  execution  of  the  process. 
In  each  of  the  early  English  cases  of  £arle  v.  Plummer 
(1  Salk.  332),  Bawatome  v.  Wilkinsoih  (4  M.  &  S.  256), 
BuUen  v.  Ansley  (6  Esp.  Ill)  the  sheriff  had  fully  executed 
the  writ  and  paid  over  the  money  collected.  It  was  held  in 
those  cases  that  he  thereby  became  entitled  to  poundage, 
although  the  writs  were  subsequently  set  aside  for  irregularity. 

These  cases  afterward  came  under  review  in  the  case  of 
MUes  V.  Harris  (104  Eng.  C.  L.  Rep.  550),  in  the  Court  of 
Common  Pleas,  upon  the  question  reserved  for  the  opinion  of 
the  court,  whether  the  sheriff  was  entitled  to  poundage  upon 
an  execution  when  he  had  seized  goods  thereon  sufficient  to 
satisfy  it,  but  such  execution  was  afterward  set  aside  for  irr^u- 
larity.  It  was  held  that  he  was  not  entitled  to  poundage, 
Erle,  Ch.  J.,  saying:  "Inasmuch,  therefore,  as  no  money 
was  made  by  him  under  the  execution,  I  think  he  was  not 
entitled  to  claim  poundage."  This  opinion  was  concurred  in 
by  the  whole  court,  consisting  of  the  justices  Williaics, 
WiLLEs  and  Bylbs. 

To  similar  effect  wks  the  decision  of  the  Exchequer  Court 
in  the  case  of  Evans  v.  Maaiero  (7  M.  &  "W".  463),  and  Rex  v. 
EobiThson  (2  C.  M.  &  R.  334).  In  Ryle  v.  Folk,  reported  in 
24  Hun,  255,  and  affirmed  in  86  N.  T.  641,  by  this  court  upon 
the  opinion  in  the  court  below,  it  was  held  that  the  sheriff  was 
entitled  to  his  poundage  upon  a  ca.  sa,  where  the  plaintiff  had 
consented  to  the  dischsu-ge  of  the  defendant,  upon  the  condi- 
tion of  his  paying  the  sheriffs  legal  fees,  charges  and  expenses. 
The  principal  question  involved  in  that  case  was  whether  the 
plaintiff  could  interfere  by  directiog  a  discharge  after  the  de- 
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fendant  was  taken  in  execution,  and  thus  preclnde  the  sheriff 
from  collecting  the  statutory  fees,  or  in  other  words,  whether 
any  thing  but  the  actual  collection  of  the  money  called  for  by 
the  process  would  entitle  the  sheriff  to  his  poundage.  This 
case  was  undoubtedly  correctly  decided  upon  the  ground  that 
the  direction  of  the  plaintiff  was  equivalent  to  the  collection 
of  the  judgment,  and  the  case  was  thereby  brought  within  the 
meaning  and  spirit  of  the  existing  statute.  The  plaintiff  had 
the  right  to  contVol  the  execution  of  the  process,  and  to  im- 
pose such  conditions  upon  the  discharge  of  the  defendant  as 
he  chose,  and  the  defendant  could  not  have  the  benefit  of  the 
stipulation  without  compjying  with  the  conditions  upon  which 
it  was  given.  In  CampbeU  v.  Cothrcm  (56  N.  Y.  279),  a  fi, 
fa.  had  been  issued  to  the  sheriff  upon  a  judgment  for  $4,328, 
and  he  had  levied  upon  sufficient  property  to  satisfy  it.  Upon 
appeal  the  judgment  had  been  reduced  to  the  sum  of  $60.20, 
and  it  was  held  that  the  sheriff  was  entitled  to  poundage  upon 
the  amount  of  the  modified  judgment  only.  This  case  was 
decided  by  the  court  upon  the  ground  that  under  the  statute 
the  sheriff  was  entitled  to  poundage  upon  the  sum  collected 
only.  In  Kcenig  v.  Steckel  (58  N.  Y.  475),  it  was  held  that  a 
judgment  creditor  could  not  maintain  an  action  against  the 
sureties  upon  a  bond  given  for  the  payment  of  the  judgment 
so  long  as  he  detained  the  debtor  by  imprisonment  upon  a  ca, 
sa.  issued  on  such  judgment.  It  was  said  in  effect  that  the 
imprisonment  operated  2>^o  tempore  as  an  extinguishment  of 
the  defendant's  liability  for  the  debt,  and  that  the  defense 
accruing  to  the  principal  from  that  fact  'would  also  inure  to 
the  benefit  of  his  sureties. 

We  have  not  omitted  to  observe  the  language  used  by  the 
courts  in  many  of  the  cases  referred  to,  to  the  effect  "  that  the 
allowance  of  poundage  is  for  the  risk  incurred,"  or  "  for  the 
sheriff's  trouble." 

If  these  expressions  were  used  in  the  sense  that  the  sheriff 
became  entitled  to  poundage  whenever  he  had  incurred  risk  in 
the  service  of  process,  they  are  manifestly  incorrect,  for  there 
are  many  decided  cases  where  such  risks  have  been  incurred, 
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and  yet  his  right  to  poundage  has  been  d^iied.  Sach  for 
instance  are  the  cases  where  the  judgment  has  subsequently 
been  modified  or  reversed,  or  where  the  execution  has  been  set 
aside  or  reduced  by  the  order  of  the  court  before  collection. 
(Impey  on  Sheriffs,  159;  CwmpbeU  v.  Cothrcmj  siipra;  Miles 
V.  Harris^  supra;  Evcms  v.  Manero^  supra.) 

This  is  so  also  when  the  property  is  taken  by  a  trustee  in 
bankruptcy  after  levy  and  before  sale.  {Ex parts  Browning^  L. 
S.,  8  Ch.  D.  596.)  14  either  does  he  become  entitled  to  poundage 
on  a  fi.  fa.  when  the  property  taken  thereon  is  destroyed  by 
fire  or  other  casualty,  {fiampbell  y.  CoiJirwn^  supra.)  The 
application  of  such  expressions  must  be  limited  to  the  cireum 
stances  of  the  cases  in  which  they  were  used,  and  deemed  as 
intending  to  convey  the  idea  that  under  the  particular  statute 
then  being  construed,  the  sheriff's  right  to  fees  became  fixed 
by  virtue  of  his  levy,  and  t^ie  liability  thereby  incurred  by  him 
to  the  judgment  creditor  for  damages  arising  out  of  a  loss  of 
property  levied  upon,  or  by  the  escape  of  the  defendant  from 
custody.  Such  expressions  were  undoubtedly  used  to  convey 
an  idea  of  the  equitable  considerations  which  induced  the  adop- 
tion of  statutory  provisions  giving  compensation  to  sheriffs, 
but  they  cannot  operate  to  extend  the  class  of  cases  in  wliich 
fees  are  allowed  beyond  those  authorized  by  the  terms  of  the 
statute. 

While  we  would  not  be  considered  as  depreciating  in  any 
degree  the  risk  incurred  by  a  sheriff  in  executing  the  processes 
of  the  court,  yet  the  hazard  of  liability  for  damages  upon  an 
escape  must  be  much  diminished  by  the  presumed  irresponsi* 
bility  of  a  defendant  against  whose  property  an  execution  must 
previously  be  issued  and  returned  niiUa  bona  before  his  body 
can  be  taken  in  execution.  The  condition  and  circumstances 
of  the  debtor  may  be  given  in  evidence  in  mitigation  of  dam- 
ages in  an  action  upon  the  case  against  the  sheriff  to  recover 
damages  for  an  involuntary  escape.  {Patterson  v.  Westervdty 
17  Wend.  543;  Smith  v.  Enapp,  30  N.  Y.  581;  Metoalf  v. 
StrykeTy  31  id.  257 ;  Maorae  v.  Clarke,  1  H.  &  R.  479.)  It  is 
otherwise,  however,  when  the  sheriff  has  made  himself  liable 
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as  baU  under  the  provisions  of  the  Code.  {BeTisd  v.  Lynchy 
H  K  Y.  162.) 

However  equitable  the  sheriffs  claim  may  be  for  compensa- 
tion whenever  he  incurs  risk  by  executing  process,  it  is  an 
answer  to  any  claim  founded  thereon,  to  say,  that  this  is  not 
the  ground  upon  which  the  statute  has  awarded  it.  Although 
it  is  said  in  some  cases  that  the  taking  of  the  body  of  a  defend- 
ant in  execution  is  in  some  sense  a  satisfaction  of  the  judg- 
ment while  the  imprisonment  continues,  yet  that  consideration 
is  not  prominently  urged  here  as  a  reason  for  reversing  this 
judgment.  But  even  if  it  were,  the  argument  would  be  ineffec- 
tual, for  an  arrest  on  a  body  execution  is  now  generally  con- 
sidered not  to  operate  as  a  satisfaction  of  the  judgment,  but 
simply  as  a  suspension  for  the  time  being  of  other  remedies  of 
the  creditor  thereon.  {CampbeUv,  Cothrauy  supra  /  Kcenig 
V.  Steckel,  58  N.  Y.  476;  2  R.  S.  465,  art.  2,  title  5,  chap. 
6,  part  8.) 

It  cannot  in  any  just  sense  be  said  to  be  the  equivalent  of 
that  collection  of  the  moneys  due  upon  a  judgment  which  is 
required  by  the  statute  awarding  fees  to  the  sheriff  for  col. 
lecting  an  execution. 

The  change  made  in  the  law  by  the  adoption  of  the  provis- 
ions of  the  Revised  Statutes,  whereby  the  right  of  sheriffs  to 
charge  poundage  upon  executions  was  made  to  depend  upon 
their  collection,  instead  of  upon  their  service,  was,  in  our 
judgment,  intended  to  change  the  conditions  upon  which  the 
sheriff 's  right  to  collect  fees  was  to  be  predicated. 

It  would  be  difficult  to  find  language  more  significant,  or 
which  would  seem  to  preclude  more  clearly  any  claim  on  the 
part  of  these  officers  to  poundage,  except  upon  the  completed 
performance  by  them  of  the  duties  required  in  the  enforce- 
ment of  an  execution.  The  right  to  fees  which  before  de- 
pended upon  the  rendition  of  whatever  services  he  might  per- 
f  onn  in  the  collection  of  an  execution  is  thereby  made  to  turn 
upon  the  performance  by  the  sheriff  of  the  final  act  to  be 
done  in  the  course  of  such  service. 

The  decision  in  the  case  of  BolUyn  v.  Lawrence  (9  Wend. 
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486)  doeB  not  conflict  with  this  view.  The  question  in  that 
case  was  whether  a  sheriff  was  entitled  to  poundage  upon  a 
fi,  fa.  which  had  been  levied  by  him  upon  sufficient  property 
to  satisfy  it,  but  where  he  had  been  prevented  from  making 
the  amount  of  the  execution  by  the  act  of  the  plaintiff  in 
causing  the  judgment  to  be  collected  in  another  county  upon 
another  execution.  The  decision  in  this  case  accords  with  the 
rule  as  uniformly  laid  down  in  the  cases  arising  both  before 
and  since  the  passage  of  the  Bevised  Statutes. 

In  CampheU  v.  Cothran^  this  court  in  giving  a  construction 
to  the  statute  as  applied  to  the  writ  of  fieri  facias^  held  that 
the  sheriff  was  not  entitled  to  poundage  unless  he  collected 
the  judgment,  except  in  case  the  plaintiff  interfered  to  pre- 
vent its  collection :  and  we  can  see  no  reason  why  the  princi- 
ple laid  down  in  that  case  is  not  equally  applicable  to  cases 
arising  upon  the  execution  of  a  writ  of  ca.  sa. 

It  is  by  virtue  of  the  same  statute,  and  through  the  use  of 
the  same  language,  that  the  claim  of  a  sheriff  to  fees  arises 
upon  an  execution,  whether  such  execution  goes  against  the 
property,  or  the  person  of  the  defendant. 

It  would  seem  necessarily  to  follow,  that  the  conditions 
which  have  been  adjudicated  as  essential  to  his  right  to  de- 
mand fees  in  one  class  of  cases  would  apply  with  equal  force 
to  another,  when  the  right  to  fees  in  both  depends  upon  the 
same  language.  This  right  is  made  by  the  language  of  the 
statute  to  depend  exclusively  upon  the  collection  of  the  money 
called  for  by  the  process ;  and  we  think  no  right  to  the  statu- 
tory fees  can  arise  in  favor  of  the  sheriff,  except  upon  the  col- 
lection of  the  execution,  or  the  intervention  of  the  plaintiff 
by  the  performance  of  some  act  which  in  law  is  deemed  to  be 
the  equivalent  of  collection.  In  Campbell  v.  CothraUy  Judge 
Andrews  said,  after  referring  to  a  case  holding  that  the  sheriff 
is  entitled  to  poundage,  after  the  levy  of  an  execution,  where 
the  parties  had  settled  or  compromised  the  debt,  that  "  this 
case  and  those  falling  directly  within  the  same  principle  are, 
we  think,  the  only  exceptions  to  the  rule  that  the  sheriff  is  not 
entitled  to  poundage  on  a  money  execution  until  the  money  is 
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collected,  and  that  his  commissions  are  to  be  reckoned  on  the 
sam  realized  on  the  execution,  and  not  on  the  amount  of  the 
judgment."  This  decision  accords  with  the  settled  law  of 
England.  {Miles  v.*  ffarris,  supra  j  Eowns  v.  Manero^  supra  ; 
Hoe  V.  Hammond^  L.  B.,  2  C.  P.  D.  800;  Mortimore  v. 
Cragg,  8  id.  216.) 

In  JSoe  V.  Hammond  itw^is  held  upon  the  ground  that  there 
had  been  no  collection,  that  the  sheriff  was  not  entitled  to 
poundage  upon  a  fi.fa.  when  he  had  levied  upon  goods  suffi- 
cient to  satisfy  it,  if  the  defendant  after  seizure  paid  out  the 
execution  before  a  sale.  The  decision  in  this  case,  however, 
was  overruled  in  Mortimore  v.  Oragg  in  the  Court  of  Appeals, 
decided  in  1878,  Bkett,  L.  J.,  saying:  **  When  an  execution 
issues  the  transaction  may  be  divided  into  four  parts.  1.  TJ^  ^ 
delivery  of  the  writ  to  the  sheriff^  2.  Seizure.  3.  The  pos- 
sible payment  of  money  after  seizure.  4.  If  no  payment, 
sale.  The  first  step  does  not  entitle  the  sheriff  to  poundage, 
and  if  he  does  not  seize,  Nash  v.  Dickenson  is  an  authority 
that  he  is  not  entitled  to  poundage.  Although  he  seizes,  nothing 
may  be  realized,  because  the  seizure  may  be  wrongful ;  it  may 
be  withdrawn  by  direction  of  law,  then  the  sheriff  would  receive 
no  poundage.  Then  comes  the  case  of  seizure.  The  money 
may  be  paid  by  the  execution  debtor,  either  directly  or  in- 
directly ;  directly  by  virtue  of  the  seizure  to  the  sheriff ;  in- 
directly when  payment  is  made  by  means  of  a  compromise 
which  is  the  consequence  of  the  seizure.  In  either  of  those  cases 
the  sheriff  is  entitled  to  poundage."  Bbamwell,  L.  J.,  say- 
ing :  "  I  think  the  words  in  the  statute  of  Elizabeth  '  shall  so 
levy '  mean  shall  seize  and  thereby  get  the  money." 

"The  view  that  we  have  adopted  of  the  statute  was  also  taken 
by  Mr.  Justice  Yan  Bbunt  in  the  case  of  BoweY.  CampheU 
(68  How.  167).  The  unreported  case  of  Campbell  v.  Moers^ 
cited  upon  appellant's  brief,  would  seem  from  the  statement 
there  given  to  conflict  somewhat  with  our  construction  of  the 
statute.  We  have  no  information  respecting  the  case  except 
that  derived  from  the  brief  of  counsel,  and  while  we  entertain 
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great  respect  for  the  opinion  of  the  learned  judge  who  wrote 
in  the  case,  we  cannot  concur  in  the  conclusions  which  he  seems 
to  have  reached. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affinned. 


Mart  Story,  Respondent,  v.  The  Williamsburgh  Masonic 
MuTUAi^  Benefit  Association,  Appellant. 

S.  married  the  plaintiff  in  1854  and  continned  to  live  with  her  as  his  wife 
until  his  death  in  1880  ;  he  became  a  member  of  defendant's  association 
in  1870 ;  its  object,  as  stated  in  its  constitution,  is  to  '*  provide  for  the 
relief  of  widows,  orphans  and  heirs  of  deceased  members/'  and  it  was 
provided  in  its  by-laws  that  upon  the  death  of  a  member  a  sum  specified 
should  be  paid  to  his  widow ;  if  none,  then  to  his  children;  if  no  childreo. 
then  to  persons  therein  provided  for.  In  1878  defendant  issued  to  S.  a 
certificate  certifying  that  in  accordance  with  the  "by-laws  and  articles 
of  association/'  his  wife  (naming  the  plaintiff)  was  designated  as  his 
beneficiary  of  all  funds  due  him  in  case  of  his  death.  Plaintiff  knew  of 
this  provision  and  paid  herself  most  of  the  assessments  against  S.  In 
an  action  to  recover  the  sum  so  due,  the  defense  was  that  plaintiff  was 
not  the  lawful  wife  of  S.  as  he  had  when  they  married  another  wife 
living.  HM,  that  this  was  immaterial ;  that  the  by-law  did  not  limit' 
the  power  of  the  company  so  as  to  prevent  it  from  recognizing  as  the 
beneficiary  a  person  designated  by  a  member  as  his  wife ;  that  the  certifi- 
cate operated  as  an  assent  upon  the  part  of  defendant  to  such  a  designa- 
tion of  the  plaintiff,  and  entitled  her  upon  the  death  of  S.,  in  the  absence 
of  any  other  appointment  to  or  any  repudiation  of  the  arrangement  by 
either  of  the  parties,  to  demand  and  receive  the  fund. 

Also  Tield,  that  the  non-disclosure  by  8.  of  the  prior  marriage  was  not  a 
fraud  upon  defendant,  nor  did  such  designation  contravene  its  policy  or 
objects. 

The  trial  court  ruled  against  plaintiff  upon  this  point,  and  the  jury  found 
that  she  was  the  lawful  wife  of  8.  EM,  that  assuming  the  finding  to 
have  been  erroneous,  the  j  udgment  should  be  affirmed  upon  the  facts 
above  stated. 

(Argued  March  12,  1884 ;  decided  April  15, 1884.) 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
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Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  18,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  a  sum  to  which  plaintiff 
claimed  herself  entitled  as  the  widow  of  Eobert  Story,  deceased, 
who  was  at  the  time  of  his  death  a  member  of  defendant's 
association. 

The  material  facts  appear  in  the  opinion. 

C.  L.  Lyon  for  appellant. 

J,  Stewart  Bom  for  respondent.  PlaintiflE  was  entitled  to 
recover  even  if  it  had  been  proven  that  she  was  not  the  lawful 
wife  of  Eobert  Story.  {Detvitt  v.  Walton,  9  N.  Y.  571 ; 
Pamfvlly  v.  PMps,  40  id.  59-67;  Spmce?*  v.  Field,  10 
Wend.  87;  Morse  v.  lAvi/ngaUyn,  4  N.  Y.  208-210;  Towrv- 
send  V.  Coming,  28  Wend.  486 ;  Whitney  Arms  Co,  v. 
BarUm,  63  N.  Y.  70  ;  Green's  Brice's  Ultra  Vires,  729,  note 
a,  734.) 

Andrews,  J.  The  jury  found  that  the  plaintiff  was  the 
lawful  wife  of  Robert  Story.  It  is  claimed  by  the  appellant 
that  the  evidence  conclusively  established  the  marriage  of 
Robert  Story  to  one  Hannah  Wright,  who  is  still  living,  in  the 
parish  church  of  Walsall,  England,  in  1852,  and  that  the  mar- 
riage was  never  dissolved  during  the  life-time  of  Robert,  but 
remained  in  full  force  at  the  time  of  his  death  in  1880. 

We  deem  it  unnecessary  to  examine  the  evidence  with  a  view 
to  determine  whether  there  was  any  real  conflict  of  testimony 
upon  the  issue  whether  the  husband  of  Hannah  Wright  was  the 
same  Robert  Story  whom  the  plaintiff  married  at  Wolver- 
hampton, England,  in  1864.  That  question  is  only  material 
on  the  assumption  that  the  plaintiff,  in  order  to  maintain 
the  action,  must  have  been  the  lawful  wife  of  the  insured. 
We  are  of  opinion  that  the  defendant's  liability  does  not  depend 
upon  that  circumstance. 

It  is  conceded  that  Robert  Story,  in  1870,  became  a  member 
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of  the  defendant's  association,  and  so  continued  until  his  death. 
During  this  period  he  continued  to  live  with  theplaintiflFashic 
wife,  as  he  had  done,  since  their  marriage  in  1864.  The  object 
of  the  defendant's  association,  as  described  in  the  constitution, 
was  to  provide  for  the  relief  of  widows,  oi-phans,  and  heirs  of 
deceased  members.  The  by-laws  declare  that  within  sixty 
days  after  the  death  of  a  member,  the  board  of  directors  shall 
cause  to  be  "  paid  over  to  his  widow,  and  if  no  widow,  then  to 
his  children  or  their  legal  custodian,  and  if  no  children,  then 
to  the  person  or  persons  (herein  provided  for)  entitled  to 
receive  the  same,  as  many  dollars  as  there  were  members  who 
paid  the  last  assessment."  In  June,  1878,  several  years  after 
Kobert  Story  became  a  member  of  the  association,  the  com- 
pany issued  to  him  a  certificate,  certifying  that  he  was  a  mem- 
ber of  the  a6Sociation,and  tlrnt,  in  accordance  with  the  require- 
ment of  the  *' by-laws  and  articles  of  corporation,"  his  wife, 
Mary  Story,  was  designated  as  his  beneficiary  of  all  funds  due 
and  payable  by  the  association  in  case  of  his  death.  The 
certificate  was  executed  by  the  president,  secretary  and 
treasurer  of  the  corporation,  under  the  corporate  seal.  The 
plaintifl^  testified  that  she  knew  of  the  insurance,  and  that 
with  one  or  two  exceptions  she  paid  the  assessments  out 
of  money  she  had  earned  by  sewing,  and  this  evidence  was 
uncontroverted. 

We  think  the  instrument  of  June,  1878,  operated  as  an  as- 
sent by  the  association  to  the  appointment  of  the  plaintiff  as 
beneficiary  of  the  fund  which  should  become  payable  on  the 
death  of  Robert  Story,  and  entitled  her,  upon  his  death,  in  the 
absence  of  any  other  or  different  appointment,  to  demand  and 
receive  it.  It  may  be  true  that  the  by-law,  which  prescribes 
the  obligation  and  duty  of  the  association  on  the  death  of  a 
member,  contemj)lated  a  payment  to  the  person  who  should  be 
the  lawful  widow  of  a  deceased  member.'  But  this  was  not 
a  limitation  of  the  power  of  the  company  so  as  to  prevent  it 
from  recognizing  as  the  beneficiary,  a  person  who  might  be 
designated  by  the  member  as  holding  to  him  the  relation  of 
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wife.  Such  designation  made  during  the  life-time  of  the 
member  and  assented  to  by  the  company,  until  changed  by  the 
mutual  agreement  of  the  member  and  the  company,  or  at  least 
until  the  arrangement  was  repudiated  by  one  of  the  parties 
thereto,  was  binding.  The  non-disclosure  by  Story  of  the 
prior  marriage  was  not  a  fraud  upon  the  association.  Its  ob- 
ligation was  not  in  any  way  enlarged  by  making  the  plaintiff 
the  beneficiary.  Nor  did  the  appropriation  of  the  fund  for  her 
benefit  contravene  the  poUcy  or  objects  of  the  association. 
The  plaintiff  for  sixteen  years  lived  with  Story,  believing  her- 
self to  be  his  lawful  wife.  They  had  children  dependent  upon 
them  for  support.  It  was  a  case  where  it  was  the  duty  of 
Story  to  provide  for  them,  and  the  provision  he  made  through 
this  insurance  was  in  entire  accord  with  the  objects  of  the  de- 
fendant's organization. 

The  trial  court  ruled  against  the  plaintiff  upon  this  point. 
But  the  facts  bearing  upon  the  question  were  before  the  court, 
and  as  they  furnish  a  conclusive  reason  for  upholding  the  judg- 
ment, it  should  be  aflBrmed. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  aflSrmed. 


Geobgb  Claek,  Appellant,  v.  Iea  Davenport,  as  Comptroller, 
etc.,  Respondent. 

A  certificate,  issued  hj  the  State  comptroUer  upon  sale  of  lands  for  lazes, 
iUegallj  laid,  is  not  a  cloud  on  the  title,  as  the  record  of  the  proceed- 
ings, which  one  claiming  under  the  certificate  would  be  obliged  to 
produce  to  enforce  his  claim,  would  develop  any  defect,  rendering  it 
invalid.  , 

To  maintain  an  action  to  prevent  a  cloud  on  title,  it  must  be  made  to  ap- 
pear that  there  is  a  determination  on  the  part  of  defendant  to  create  the 
cloud :  it  is  not  sufficient  that  the  danger  is  merely  speculative. 

Where,  therefore,  an  action  was  brought  against  the  State  comptroller 
within  a  month  after  the  issuing  by  him  of  a  certificate  on  sale  of  land 
for  tases,  among  other  things,  to  restrain  the  defendant  from  executing 
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id.  132 ;  Ja€kso7h  v.  Shepherd^  7  Cow.  88 ;  Adriance  v.  Me- 
Caffertyj  2  Robt.  153 ;  Burroughs  on  Taxation,  205,  208,210; 
Dike  V.  LewiSj  4  Denio,  237-9.)  The  assessors  were  required 
to  denominate  unoccupied  lands,  not  owned  by  a  person  resid- 
ing in  the  town,  "  lands  of  non-residents."  (1  R  S.  [6th  ed] 
934 ;  People  v.  Casaety^  46  N.  T.  55 ;  Whitn^  v.  Thomas, 
23  id.  285.)  The  tract  name  must  be  given.  {Tollman  v. 
White,  2  N.  Y.  66 ;  HubieU  v.  Welden,  Hill  &  Denio,  144.) 
The  statute  requirements  were  not  complied  with  on  the 
assessment  of  either  year.  (1  R.  S.  [6th  ed.]  934 ;  We^tfobO,  v. 
Preston,  49  N.  Y.  349;  Cdl&man  v.  ShaUuck,  62  id.  349; 
Parish  v.  Golden,  35  id.  462  ;  Hill  &  Denio,  143;  JRitier  v. 
Worth,  55  N.  Y.  628 ;  2  R.  S.  [6th  ed.]  934,  936 ;  JStewaH  y. 
Fonda,  19  Hun,  191;  P.  R.  Go.  v.  Ly(m,  16  Barb.  651; 
1  R.  S.  [6th  ed.]  939,  §  26;  id.  492,  §  48;  BeUinger  v. 
Gray,  51  N.  Y.  617;  1  R.  S.  [6th  ed.]  912;  Woods  v. 
Freeman,  1  Wall.  398 ;  In  re  Rector,  etc,,  61  How.  315, 
826;  Matt&r  of  Second  Ave.,  66  N.  Y.  396,  397;  1  R.  S. 
[6th  ed.]  942,  943,  949,  957,  960;  Coletnan  v.  Shattuck,  5 
T.  &  C.  37 ;  Newman  v.  Supervisors,  45  N.  Y.  676.)  The 
question  is  not  what  the  assessors  and  supervisors  intended  to 
do,  but  what  did  they  do.  (Burroughs  on  Taxation,  211,  212.) 
The  lands  being  misdescribed  the  sale  was  void.  {Tollman  v. 
White,  2  N.  Y.  70,  71 ;  Dike  v.  Lewis,  4  Denio,  237 ;  2  Barb. 
344;  2  Comst.  72 ;  Coleman  v.  ShaUuck,  62  N.  Y.  356  ;  S.  C, 
5  T.  &  0.  34.) 

D.  0*Brien,  attorney-general,  and  W.  A.  Posts  for  re- 
spondent. The  court  had  no  power  to  grant  the  relief  sought. 
The  action  is  to  all  intents  one  against  the  State  itself,  and  not 
within  the  jurisdiction  of  the  court.  (2  R.  S.  [7th  ed.] 
1029,  §  66,  subds.  1,  2,  3 ;  People  v.  Denison,  84  N.  Y.  272 ; 
Shoemaker  v.  P'd  of  CommWs,  36  Ind.  175,  186 ;  Carr  y. 
TJ.  S,  98  U.  S.  433.)  The  plaintiff  had  a  full  remedy  at  law, 
and,  therefore,  must  not  resort  to  equity.  {Mut.  Z.  Ins.  Co. 
V.  Sup'vrs,  3  Keyes,  182 ;  Penn.  Coal  Co  v.  D.  <&  H.  C.  Co., 
31  N.  Y.  91 ;  Susqi(shan7ia  E*k  v.  Sup^vrs  of  Brooms  Co.,  25 
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id.  313 ;  Western  B.  B.  Co.  v.  JH^olan,  48  id.  513,  619 ; 
Strusburgh  v.  Mayor^  etc.,  87  id.  455 ;.  2  R  S.  [7th  ed.]  1032 ; 
People^  ex  rel.^  v.  Sup^vrSy  51  N.  Y.  442,  446 ;  JUace  v  JVew- 
hurghy  15  How.  Pr.  161.)  Assessors  act  judicially.  {Swift 
V.  City  of  Potbghkeepde^  37  N.  Y.  611,  613 ;  Barhyie  v. 
Shepardy  35  id.  238.)  Their  action  may  be  reviewed  by  cer- 
tiorari. {People  V.  Assessors^  40  N.  Y.  154;  Peple^  ex  rd.^ 
V.  Allethy  62  id.  638 ;  People  v.  Trustees  of  Ogdensiurghj  48 
id.  390;  Western  B,  R.  Co.  v.  Nolan^  id.  513,  518;  Code  of 
Civil  Procedure,  §§1991,  2120,  subd.  2,  §2140.)  The  suit 
was  premature.  {Stmishurgh  v.  Mayor ^  87  N.  Y.  465 ;  2  R. 
S.  [7th  ed.]  1026,  §  46;  id.  1028,  §§  61,  62,  63,  65; 
Sanders  v.  VU.  of  Tonkers,  63  N.  Y.  489,  491,  492,  493.) 
But  even  if  it  should  be  considered  that  the  certificate  of  sale 
with  the  preliminary  proceedings,  did  effect  a  lien  of  a  certain 
nature  upon  plaintift's  lands,  the  defects  therein,  if  defects  there 
were,  were  apparent  upon  the  face  of  the  record  of  such  proceed- 
ings, and  must  necessarily  appear  in  the  proceedings  to  enforce 
the  lien.  {Dederer  v.  Voorhies,  81  N.  Y.  153;  Oitest  v. 
Brooklyn^  79  id.  625  ;  69  id.  506.)  In  declining  to  set  aside 
the  tax  sales,  the  comptroller  acted  judicially,  and  injunction 
will  not  lie  against  him  for  so  acting.  {Strushurg  v.  2^he  May  or ^ 
87  K  Y.  466.) 

Miller,  J.  This  action  was  brought  to  set  aside  a  certifi- 
cate issued  by  the  comptroller  upon  a  sale  of  lands  for  taxes  on 
the  ground  that  the  same  was  irregular  and  void,  and  to  cancel 
such  certificate  if  the  same  had  been  issued  ;  and  if  such  certifi- 
cate had  not  been  issued,  to  enjoin  the  comptroller  from  issuing 
the  same,  and  also  to  enjoin  him  from  executing  a  deed  by 
virtue  of  the  sale  made  for  said  taxes.  The  right  to  nlaintain 
the  action  is  based  upon  the  ground  that  such  certificate  of  sale 
is  a  cloud  upon  the  plaiL tiffs  title  to  the  lands  in  question. 
There  is  no  doubt  that  the  taxes  for  which  the  lands  were  sold 
were  irregularly  and  illegally  laid,  and  hence  there  was  no 
valid  ground  for  making  the  sale,  and  the  certificate  issued  by 
virtue  of  such  sale  would  be  unauthorized.  It  is  well  settled 
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by  the  decisions  of  tliis  court  tliat  to  aathorize  tho  interpoei- 
tion  of  the  court  to  remove  the  lien  of  an  assessment  as  a  cloud 
upon  title,  it  must  appear  that  the  record  of  proceedings  are 
not  void  upon  their  face,  and  that  the  claimant  under  it  would 
not,  by  the  proof  which  he  would  be  obliged  to  produce  in 
event  of  an  attempt  to  enforce  his  claim,  develop  the  defect 
rendering  it  invalid.  {Dederer  v.  VoorhieSj  81  N.  Y.  156; 
Gv^st  V.  City  of  Brooklyn^  69  id.  606.)  Under  this  rule  it  is 
apparent  that  the  certificate  of  sale  for  the  taxes  irr^ularly 
and  unlawfully  laid  could  not  be  made  available  without  proof 
showing  the  irregularity  and  invalidity  of  the  proceedings,  and 
hence,  so  far  as  this  certificate  is  concerned  of  itself,  it  would 
seem  that  it  would,  with  the  accompanying  proof  necessary  to 
give  it  any  force  whatever,  establish  its  own  invalidity  and 
would  not  make  out  a  cloud  upon  the  title  of  the  lands  whidi 
had  been  sold  for  taxes. 

.The  claim  of  the  plaintiff,  however,  rests  upon  the  effect 
to  be  given  to  the  certificate  by  the  deed  of  the  comptroller, 
which  might  afterward  be  executed  in  pursuance  of  the  certifi- 
cate and  in  accordance  with  the  statute.  After  the  certificate 
has  been  issued  as  the  statute  requires,  it  is  provided  tliat  the 
comptroller,  six  months  prior  to  the  expiration  of  the  two 
years  allowed  for  redemption  of  the  lands,  shall  give  notice  of 
the  failure  to  redeem,  and  that  in  c$ise  redemption  is  not  made 
by  a  day  certain,  the  lands  will  be  conveyed.  And  it  is  farther 
provided  that  in  case  of  the  failure  of  the  person  entitled  to 
redeem  sucli  lands  within  two  years,  the  comptroller  is  required 
to  execute  to  the  purchaser,  his  heirs  or  assigns,  in  the  name 
of  the  people  of  the  State,  a  conveyance  of  the  lands  so  sold, 
and  such  conveyances  are  made  presumptive  evidence  that 
the  sale  and  all  proceedings  prior  thereto,  from  and  including 
the  sale  of  the  lands,  and  all  notices  required  to  be  given  prior 
to  the  expiration  of  the  two  years  allowed  to  redeem,  w«re 
regular.  (2  R.  8.  [7th  ed.]  1026,  §  46  ;  id.  1028,  §§  61,  62, 63, 
65.)  It  would  appear  that  when  the  deed  has  been  executed 
that  the  introduction  of  the  same  as  evidence  would  on  its 
face  show  title  in  the  grantee,  and   hence  such  deed  might 
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well   be   considered  as  a  cloud  upon  the  title  of  the  owner 
whose  lands  had  been  illegally  sold  for  taxes. 

The  plaintiflPs  action  is  evidently  brought  to  avoid  the  effect 
to  be  given  to  the  certificate  in  connection  with  the  subsequent 
proceedings.  While-  a  court  of  equity  may  entertain  a  suit  to 
remove  a  cloud  upon  a  title  and  also  to  prevent  one,  in  the 
latter  case  it  must  be  made  to  appear  that  there  is  a  determina- 
tion,  on  the  part  of  the  defendant,  to  create  the  cloud,  and  it 
is  not  sufficient  that  the  danger  is  merely  speculative.  {SaTi- 
dera  v.  YonkerSy  63  N.  Y.  489.)  The  question  then  arises 
whether  there  was  any  danger  to  the  plaintiff,  at  the  time  of 
the  commencement  of  the  action,  that  there  was  any  such  de- 
termination to  execute  a  deed  of  the  lands,  in  pursuance  of  the 
certificate,  by  the  comptroller  and  thus  create  a  cloud  upon 
the  plaintiff's  title,  which  would  authorize  the  interposition  of 
a  court  of  equity  to  avoid  it.  Under  the  statute  whenever 
the  comptroller  shall  discover,  prior  to  the  conveyance  of  any 
land  sold  for. taxes,  that  the  sale  was,  for  any  cause  whatever, 
invalid  or  ineffectual  to  give  title  to  the  lands  sold,  the  lands 
so  improperly  sold  shall  not  be  conveyed,  but  the  comptroller 
shall  caifcel  the  sale,  etc.  (2  R.  S.  [7th  ed.]  1032,  §  83.) 
The  statute  also  provides  for  canceling  the  deed  by  the  comp- 
troller after  it  has  been  executed,  when  the  discovery  is  made 
that  the  sale  was  invalid.  (Id.,  §  85.)  Under  this  statute  an  ap- 
plication could  have  been  made  to  the  comptroller  to  set  aside 
the  sale  by  reason  of  the  irregularity  and  invalidity  in  impos- 
ing the  taxes  for  which  the  sale  was  made,  and  had  he  refused 
to  do  this  in  a  proper  case,  no  reason  appears  why  the  proceed- 
ings might  not  be  reviewed  by  certiorari  or  an  application  made 
by  rrumdamus  to  compel  him  to  do  so.  The  complaint  con- 
tains no  allegation,  nor  was  there  any  proof  upon  the  trial  that 
a  demand  was  made  upon  the  comptroller,  since  the  sale,  to 
cancel  the  same,  nor  is  it  alleged  m  the  complaint,  nor  did  it 
appear  upon  the  trial,  that  the  comptroller  threatened  or  that 
he  intended  to  execute  a  deed,  in  pursuance  of  the  certificate, 
of  the  lands  sold.  In  fact  the  action  was  brought  within  a 
month  after  the  sale  had  been  made,  and  the  time  was  not. 
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near  at  hand  where  tlie  six  months  notice  shonld  be  given  or 
a  deed  should  be  executed  in  accordance  with  law.  It  was  not 
then  manifest  that  there  was  any  intention  on  the  part  of  the 
comptroller  to  execute  a  conveyance  of  the  lands  sold.  Before 
the  notice  had  been  given,  which  the  law  requires,  there  would 
appear  to  be  no  avowed  intention  to  insist  upon  the  validity  of 
the  certificate  and  to  execute  a  conveyance  of  lands.  Until 
that  time  arrived  evincing  that  the  plaintiff  was  in  imniineiit 
danger  of  having  a  cloud  placed  upon  the  title  to  his  lands  by 
the  action  of  the  comptroller,  it  is  not  obvious  that  the  inter- 
vention of  a  court  of  equity  was  essential  in  order  to  restrain 
the  comptroller  from  performing  an  act  which  might  impair 
or  affect  the  title  of  the  plaintiff.  The  contemplated  injury, 
therefore,  was  entirely  speculative  and  without  suflScient  grounds 
to  justify  an  interposition  of  a  court  of  equity.  Mere  appre- 
hension and  groundless  fears  are  not  enough  to  sanction  an 
action  of  this  character. 

The  authorities  hold  that  in  cases  instituted  for  the  purpose 
of  setting  aside  the  certificate  of  sale  upon  assessments  on  the 
ground  of  invalidity  of  prior  proceedings,  unless  the  certifi- 
cates are  a  presumptive  lien  under  the  statute,  an  action  to  set 
them  aside  as  a  cloud  upon  title  cannot  be  maintained.  {Allen 
V.  Buffalo,  39  N.  Y.  386 ;  Scott  v.  Onde?^donky  14  id.  9.) 

The  claim  of  the  plaintiff's  counsel  that  the  case  of  Sanders 
V.  Yonkers  (63  N.  T.  489)  is  not  analogous  is  not  meritorious, 
and,  as  we  understand,  the  case  at  bar  is  distinctly  brought 
within  tlie  principle  of  that  case.  The  danger  here  was  very 
remote  and  founded  entirely  on  apprehension,  and  within  the 
nile  laid  down  in  the  case  cited  no  action  could  be  maintained. 
Conceding,  as  is  claimed  by  the  appellant's  counsel,  that  the 
irregularity  might  not  appear  in  an  action  brought  to  recover 
possession  of  the  lands  after  a  deed  had  been  executed,  we 
still  encounter  the  fact  that  the  execution  and  delivery  of  such 
deed  might  never  occur  and  was  not  threatened,  or  likely  to 
take  place  at  the  time  when  the  action  was  brought. 

It  cannot,  we  think,  be  said  that  within  the  case  of  Sanders 
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V.  Yonkers  (63  N.  Y.  489)  the  comptroller  threatened  to  create 
a  cloud  upon  the  title,  for,  as  we  have  seen,  the  right  still  ex- 
isted in  him  to  cancel  the  certificate,  and,  for  aught  that  a}>- 
pears,  he  may  have  concluded  to  take  such  a  course  before  giv- 
ing the  notice  or  executing  the  deed.  His  action,  in  this  re- 
spect, was  the  subject  of  review,  and  he  was  under  no  obliga- 
tion to  execute  the  deed  if  he  deemed  the  taxes  illegal,  and 
the  case  here  presented  is  not  analogous  to  .that  of  Scott  v.  On- 
derdonJc  (14  N.  Y.  16),  cited  by  the  appellant's  counsel,  wliere 
the  judgment  was  put  on  the  ground  that  the  corporation  of 
the  city  of  Brooklyn  was  ready  to  create  a  cloud  upon  the 
title,  as  was  apparent  from  the  terms  of  the  certificate  of  sale, 
and  therefore  it  was  right  they  shonld  be  enjoined  fronj  pro- 
ceeding further  toward  that  object.  No  such  intention  is  ap- 
parent in  the  case  considered,  and  there  was  no  ground  for 
claiming  that  the  comptroller,  if  he  had  had  the  power  to  do 
so,  would  have  executed  the  conveyance  of  the  lands  sold  and 
thus  impaired  the  title  of  the  plaintiff. 

We  are  referred  to  numerous  authorities  in  the  courts  of 
other  States  which,  it  is  claimed,  sustain  the  position  of  the 
appellant's  counsel.  We  do  not  deem  it  necessary  to  discuss 
them  in  detail  in  view  of  the  fact  that  tlie  question  considerecl 
is  fully  settled  by  the  decisions  of  oar  own  courts  already 
cited. 

From  the  examination  which  we  have  given  to  the  case  un- 
der consideration,  we  are  brought  to  the  conclusion  that  the 
action  of  the  plaintiff  was  prematurely  brought,  and  that  no 
error  was  committed  upon  the  trial. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Francis  X.  Myers,  as  Sheriff,  etc.,  Appellant,  v.  James  A. 
Becker,  Eespondent. 

In  an  action  by  judgment  creditors  to  set  aside  as  fraud alent  a  general 
assignment  made  by  the  judgment  debtors,  judgment  was  rendered, 
adjudging  the  assignment  fraudulent  and  void;  requiring  the  assignee 
to  account  for  the  assigned  property,  the  value  of  which  was  found  to  be 
$3,000,  and  directing  the  appointment  of  a  receiver,  who  was  req aired  to 
make  certain  specified  payments  from  the  proceeds  of  the  property,  and 
report  the  remainder,  with  his  proceedings,  to  the  court,  for  farther 
orders.   Held,  that  this  was  not  a  final  judgment. 

Produce  Bank  v.  Morton  (67  N.  Y.  199).  distinguished. 

An  order  was  subsequently  made  by  the  court,  appointing  a  receiver,  to 
whom  the  assignee  was  directed  to  account,  and  also  appointing  a 
referee  to  take  and  state  the  account,  and  to  determine  what  allowanceo. 
if  any,  should  be  made  to  the  assignee  for  disbursements,  etc.  Upon  the 
coming  in  of  the  report  of  the  referee  another  order  was  made ,  allowiofc 
the  assignee  to  deduct  from  the  (3.000  certain  items  allowed  to  him,  and 
directing  him  to  pay  the  balance,  $2,610,  to  thei  receiver,  and,  upon  his 
refusal  to  pay,  a  precept  directing  his  arrest  was  issued  and  he  was  im- 
prisoned under  it.  Held,  that  the  process  was  illegally  issaed ;  that 
under  the  Revised  Statutes  which  were  in  force  at  the  time  (2  R.  S.  534, 
§  1 ;  id.  535;  §  4),  such  a  process  was  only  authorized  where  execution  could 
not  be  issued ;  that  upon  the  last  order  a  final  money  judgment  coald  and 
should  have  been  entered,  which  could  have  been  enforced  by  execotion; 
and  that  the  plaintifis  in  said  action  could  acquire  no  right  to  a  pncept 
by  omitting  to  enter  such  final  judgment. 

(Argued  March  13.  1884  ;  decided  April  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  14,  1883,  which  reversed  a  judgment  in 
favor  of  the  plaintiff,  entered  upon  a  decisioti  of  the  court  on 
trial  without  a  jury,  and  which  ordered  judgment  for  de- 
fendant.    (Reported  below,  29  Hun,  667.) 

This  was  an  action  upon  a  bail  bond,  executed  by  the  defend- 
ant to  secure  the  jail  liberties  to  one  Alpheus  0.  Beckwith,  a 
person  imprisoned  under  a  precept  issued  in  pursuance  of  an 
order  of  the  court  for  alleged  contempt. 

Prior  to  May,  1878,  Pierce  and  Haggerty  made  an  assign- 
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ment  of  their  property  to  said  Beckwith  for  tlie  benefit  of  their 
creditors.  George  T.  Hawley  and  other  judgment  creditors  of 
the  said  Pierce  and  Haggerty  in  May,  1878,  commenced  an 
action  against  them  and  Beckwith  to  have  tlie  assignment 
declared  fraudulent  and  void  as  against  creditors  ;  to  compel 
Beckwith,  as  assignee,  to  account  for  the  property  and  moneys 
in  his  hands  and  to  have  the  same  applied  in  payment  of 
plaintiffs'  judgment.  Judgment  was  entered  in  said  action 
declaring  the  assignment  void  as  to  creditors,  requiring  Beck- 
with to  account  for  the  value  of  the  property  which  came  to 
his  hand%  which  was  found  to  be  $3,000,  and  directing  that 
a  receiver  be  appointed  of  the  effects  of  the  said  Pierce  and 
Haggerty  which  should  be  in  their  hands  or  the  hands  of  said 
Beckwith,  and  that  from  the  proceeds  of  such  property  and 
effects,  the  receiver  pay  the  costs  and  disbursements  of  the 
action,  which  were  taxed  and  adjusted  at  $107,  pay  the  plaint- 
iffs their  judgment  of  $178.35  with  interest  thereon  and  bring 
the  balance  of  the  proceeds  into  court  subject  to  its  further 
order  and  direction.  Thereafter,  on  the  29th  day  of  October, 
1878,  by  an  order  made  at  Special  Term,  a  receiver  was  ap- 
pointed as  provided  for  in  the  judgment,  and  a  referee  ap- 
pointed to  take  and  state  the  account  of  the  said  Beckwith, 
and  to  determine  what  costs,  expenses,  charges  and  disburse- 
ments, if  any,  were  properly  allowable  to  him.  The  referee 
made  a  report,  dated  January  20,  1878.  By  order  made  Janu- 
ary 31,  1879,  on  motion  of  the  plaintiff's  attorney,  the  referee's 
report  was  confirmed,  and  Beckwith  was  ordered  to  pay  over  to 
the  receiver  $2,610,  being  said  sum  of  $3,000  less  two  items  of 
counsel  fees  and  disbursements  allowed  ta  him  amounting  to 
$390.  On  March  14, 1879,  an  order  was  entered  at  Special  Term 
purporting  to  be  upon  the  motion  of  the  receiver,  and  with- 
out reciting  any  notice  to  Beckwith,  but  stating  that  a  demand 
had  been  made  of  him  to  pay  the  money  mentioned  in  the  last- 
named  order,  and  that  he  had  neglected  and  refused  to  do  the 
same.  It  directed  that  a  precept  issue  to  commit  him  to  the 
county  jail  until  he  paid  the  sum  of  $2,610  as  required  by  such 
order.      The    precept  was  issued  to  the  sheriff  of  Oneida 
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county.     Beckwith  was  arrested  by  the  sheriflE  and  he  with  the 
defendant  herein  gave  the  bail  bond  sued  upon. 

G.  D.  Adams  for  appellant.  The  judgment  entered  in  the 
creditor's  action  October  17,  1878,  was  a  final  judgment. 
{Produce  B'k  v.  Martin^  69  N.  Y.  199;  4:  Paige,  667;  7  id. 
18 ;  9  id.  638  ;  Old  Code,  §  245 ;  1  Van  Santf .  Eq.  Pr.  678 ; 
New  Code,  §§  1022,  1200.)  The  action  was  well  brought  by 
the  new.  sheriflE.  By  the  assignment  to  Beckwith,  the  attachment 
and  bail  bond  passed  to  him,  and  he  became  responsible.  (21 
Wend.  230 ;  Croker  on  Sheriffs,  §  815  [old  ed.].)  The  pre- 
cept under  3  K.  S.  [5th  ed.]  850,  §  4,  is  only  "an  execution 
in  a  civil  action."  (3  Paige,  38;  4  id.  282,397;  10  id.  287; 
69  id.  536 ;  5  Lans.  466  ;  Kedfiold  on  Surrogates,  744 ;  People 
V.  C(ywle8, 4  Keyes,  38  ;  3  Abb.  App.  Cas.  607 ;  34  How.  48L) 
The  fact  that  defendant  did  not  have  Beckwith  at  the  trial  to 
testifj*  that  he  was  not  oflE  the  limits,  and  also  the  fact  that 
plaintiflE  could  not  serve  a  subpoena  on  him,  are  strong  circum- 
stances in  plaintiflfs  favor.  (92  N.  Y.  554,  569,  660  ;  Abbott's 
Trial  Ev.  609.) 

Z>.  O.  Stoddard  for  respondent.  The  judgment  decreed  an 
accounting,  enjoined  the  transfer  of  the  property  and  directed 
that  a  receiver  be  appointed.  This  made  it  interlocutory  and 
not  final.  (Code  of  Civ.  Pro.,  §§  1200,  1230,  767;  Clark 
V.  Brooks,  2  Abb.  [N.  S.]  385,  404-5 ;  Tompkins  v.  Hyatt, 
19  N.  Y.  534 ;  J&nkins  v.  Wilds,  14  Wend.  639 ;  Kane  v. 
Whittiok,  8  id.  219,  224.)  The  precept  issued  under  section 
4,  chapter  8,  part  3,  title  13  of  the  Revised  Statutes,  then  in 
force,  is  an  interlocutory  order.  {Matter  of  Watson,  69  N. 
Y.  536-543;  StrtmbridgeY.  Strowbridge,  21  Hun,  288-290; 
People,  ex  rel.  v.  Riley,  25  id.  587.)  This  precept  is  limited 
to  cases  where  by  law  an  execution  cannot  issue  to  enforce 
collection  of  tlie  sum  ordered  to  be  paid.  (Code  of  Civ.  Pro., 
§  14,  subd.  3 ;  2  H.  S.  [6th  ed.]  838 ;  §  3,  subd.  1,  title 
13,  chap.  8  ;  O'Oara  v.  Kecmiey,  77  N.  Y.  423-426  ;  Baker 
V.  Allen,  21  Hun,   356-360 ;  Strowbridge  v.  Strowbridgey  21 
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id.  288-290 ;  People^  ex  rd.  v.  EUey,  25  id.  587 ;  Code  of 
Civ.  Pro.,  §  1240,  Bubd.  1 ;  Old  Code,  §  285  ;  Geary  v.  Geary, 
63  N.  Y.  252-255 ;  Gray  v.  Cook,  24  How.  Pr.  432 ;  Lcmeing 
V.  Lamsing,  4  Lans.  377 ;  MUlei'  v.  MUler,  7  Hun,  208.)  The 
precept  being  void,  the  arrest  under  it,  and  the  bond  taken 
for  the  liberties  of  the  jail  and  sued  in  this  action,  are  also 
void.  {CarpefUer  v.  WiUitts,  1  Abb.  Ot  of  App.  Dec.  312, 
313 ;  Goodvnn  v.  Grijfts,  88  N.  Y.  629,  640.)  The  entire 
absence  of  the  proceedings,  which  are  prescribed  by  positive 
enactments  to  be  taken  in  proceedings  to  punish  for  a  con- 
tempt, deprive  the  court  of  jurisdiction.  {Pitts  v.  Davidson, 
27  N.  Y.  235 ;  Tinker  v.  Crooks,  22  Hun,  579  ;  Clark  v. 
Bininger,  75  id.  344-350.)  If  void,  proceedings  for  contempt 
may  be  attacked  collaterally.  {People  v.  Sturtevant,  9  N.  Y. 
263,  266-7;  WUcqx  v.  Jackson,  13  Peters,  511.)  When  a 
party  is  "punished"  for  a  contempt  la  not  obeying  a  judgment 
or  an  order,  he  is  not  entitled  to  the  liberties  of  the  jail 
on  arrest.  (Code  of  Civ.  Pro.,  §§  3,  4,  157,  1241 ;  3  R.  S., 
chap.  ,  title  13 ;  Park  v.  Park,  80  N.  Y.  156 ;  18  Hun, 
466 ;    Gaaie  v.    Gane,  46   Sup.   Ct.  218 ;  Baker  v.  Baker, 

23  Hun,  356,  359 ;  Howe  v.  Howe,  5  Weekly  Dig.  460 ; 
Pritchard  v.  Pritchard,  4  Abb.  N.  C.  298 ;  Freeman  v.  Free^ 
man,  8  id.  174;  AUen  v.  AUen,  id.  175,  185;  St/rcm- 
iridge  v.  St/rawbridge,  21  Hun,  288 ;  Matter  of  Clark,  20  id. 
251 ;  81  N.  Y.  638 ;  BrinkUy  v.  BrinUey,  47  id.  40-48 ; 
Peoples.  Campbell,  40  id.  133,  138 ;  J^^re?  v.  Vam,  Evra,  9 
How.  148  ;  Brier  v.  Hanson,  16  Abb.  Pr.  399 ;  Gray  v.  Cook, 

24  How.  432,  note;  Morris  v.  WalsA,  14  Abb.  Pr.  387;  4 
Wait's  Pr.  175-194;  Matter  of  Clark,  20  Hun,  551,  653; 
Allen  V.  Allen,  8  Abb.  N.  C.  175,  185-6;  Baker  v.  Baker, 
23  Hun,  356,  359 ;  People,  ex  rel.  v.  Cowles,  3  Abb.  Ct.  App. 
Dec.  507,  510-511;  S.  C,  33  How.  Pr.  337;  34  How.  481; 
Matter  of  Watson,  3  Lans.  408-413,  44;  5  id.  476,  472-474.) 
If  Beckwith  was  not  entitled  to  the  liberties  of  the  jail,  then 
the  bond  sued  on  is  one  taken  in  a  case  not  provided  for 
by  law,  and  is  void,  as  being  taken  in  color  of  office.  (3  R. 
S.  448,  §  46  [6th  ed.] ;  Winter  v.  King,  1  N.  Y.  365,  367-S ; 
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Zove  V.  Palmer^  7  Johns.  159,  note ;  Cook  v.  Freudenchatt^ 
80  N.  Y.  202-209.)    The  new  judgment  having  been  ob- 
tained  on  application  of  the  sheriff,  and  being  made  for  his 
relief  and  protection,  he  became  a  party  to  it,   by  the  pay- 
ment of  the  claim  of  plaintiffs  for  a  voluntary  escape,   and 
such   payment   had   the   effect  to  satisfy  and  dischai^  the 
judgment,  as  it  provided  that  on  such  payment  the  precept 
should  be  returned  satisfied,    which  would  cancel  the  judg- 
ment of  record.     These  provisions  he  could  not  evade  by  any 
subsequent  agreement  with  the  plaintiffs,  unassented  to  by  tlie 
defendant  and  his  bail.    {Flower  v.  Lcmce^  59  N.  Y.  603--610 ; 
Fleetwood  v.  City  of  N.  Z.,  2  Sandf.  475,  482;  Forrest  v. 
Mayor^  etc.y  13  Abb.  Pr.  330,  345.)    The  voluntary  escape 
had  the  effect  of  discharging  the  judgment,  precept  and  arrest 
(Crocker  on  Sheriffs,  §  595 ;  Smith  on  Sheriffs,  550 ;   TTumip- 
3o?i  V.  Lochwood^  2  Johns.  Cas.  S  18,  15-16  \  LUUefidd  v. 
Brown^   1   Wend.    398,    401-405 ;     Cla/rh  v.    Cleveland,   6 
Hill,  344, 349 ;  liamom  v.  Turner,  4  Johns.  469, 473 ;  McElroy 
V.  Mandus,  13  id.  121, 122 ;  Cook  v.  Freudenchat,  80  N.  Y. 
202,  209  ;  Kcmig  v.  StickUj  68  id.  475 ;  EispaHe  Lawrence,  4 
Cow.  417;  Jackson  v.   Brown,  7  id.  13;  Kassam,  v.  Pease, 
44  Barb.  347,  353;  Lathrop  v.  Brings,  8  Cow.  171,  173-4; 
Powers  V.  Wilson,  7  id.  274;  Chapman  v.  IlaM,  11  Wend. 
41;  3  Wait's  Actions  and  Defenses,  229;  id.,  §3,  p.  227; 
Code  of  Civil  Procedure,  §§  150,  155,  158,  159, 160, 161, 163, 
171.)     The  payment  of  the   money  absolutely  and  without 
reservation  to  the  plaintiffs  in  the  judgment  and  precept,  by 
the  sheriff,  was  at  law  a  payment  and  satisfaction  of   both. 
(Sherman  v.  Boyoe,  15  Johns.  443, 446 ;  Reed  v.  Prime^  7  id. 
426-429;   Carpmter  v.  StUweU,  11  N.  Y.  61,  69-71.)    The 
sheriff  upon  demand  having  voluntarily  paid  a  claim  for  an 
alleged  official  misconduct  growing  out  of  the  execution  of  the 
precept  cannot  be  subrogated  by  assignment  nor  otherwise  to 
the  rights  of  the  creditor  and  be  entitled  to  enforce  either  the 
judgment  or  precept  for  his  own  indemnity.     {Carpenter  v. 
Stilwea,  11  N.  Y.  61 ;  Bi^dow  v.  Provost,  5  Hill,  666 ;  Sher- 
man V.  Boyce,  15  Johns.  443 ;  Jackson  v.  Anderson^  4  Wend. 
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474 ;  Suxm  v.  SaddUmier,  8  id.  676 ;  Love  v.  Palmer^  7  Johns. 
159;  Bichardson  v.  OrwndM,  48  K  Y.  847;  Code  of  Civil 
Procedure,  §  160;  lAMejkld  v.  Brmxm^  7  Wend.  453-457; 
Goodwin,  v.  OHffisy  88  N.  Y.  629-640.) 

Earl,  J.  The  judgment  in  the  action  of  Hawley  et  aZ.  v. 
Pierce  et  al,  was  not  final.  It  adjudged  that  the  assignment 
made  by  defendants  Pierce  and  Haggertj  to  defendant  Beck- 
with  was  fraudulent  as  against  the  creditors  of  the  assignors, 
and  that  it  was  null  and  void ;  that  the  assignee  should  account 
for  the  assigned  property  which  came  into  his  hands  which 
was  found  to  be  of  the  value  of  $3,000 ;  that  a  receiver  should 
be  appointed  of  the  property  of  the  assignors  in  their  hands  or 
in  the  hands  of  their  assignee  ;  that  from  the  proceeds  of  such 
property  the  receiver  should  first  pay  the  costs  of  that  action, 
taxed  at  $100.07 ;  that  from  the  remainder  he  should  pay  the 
plaintiffs  in  that  action  for  their  judgment  against  the  assignors 
$178.35  and  interest  thereon  from  Februrary  5, 1878,  and  that 
he  report  the  remainder,  with  his  proceedings,  to  the  court  for, 
and  subject  to  its  further  order  and  direction. 

The  learned  counsel  for  the  appellants  claims  that  the  judg- 
ment was  final  and  calls  our  attention  to  the  case  of  Prodtice 
Bank  v.  Morton  (67  N.  Y.  199)  as  an  authority  for  his  claim. 
In  that  case  it  was  held  that  for  the  purpose  of  an  appeal  to 
this  court  a  similar  judgment  was  final.  It  was  so  held  under 
the  Code  then  existing  because  there  was  a  final  disposition  of 
the  whole  controversy  between  the  parties.  But  it  was  not 
final  for  every  purpose.  It  was  not  so  far  final  that  a  judg- 
ment for  an  ascertained  definite  sum,  or  for  any  sum,  could  be 
entered  and  docketed  against  the  defendants,  or  any  of  them. 
Before  such  a  judgment  could  be  entered  or  docketed  further 
proceedings  were  needed.  And  such  was  the  case  here.  The 
precise  sum  which  the  assignee  was  to  pay  and  for  which 
the  judgment  could  be  entered  and  docketed  against  him  was 
yet  to  be  ascertained,  and  no  judgment  requiring  the  payment 
of  any  sum  could  be  entered,  without  further  proceedings,  in 
favor  of  any  person.     So  after  the  entry  of  the  preliminary 
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judgment,  which  was  certainly  in  some  sense  interlocutory,  upon 
a  motion  made  on  behalf  of  the  plaintiffs  therein,  an  order  was 
granted  by  the  court  appointing  a  receiver  of  the  property  of 
the  assignors,  and  the  assignee  was  ordered  to  account  to  tlie 
receiver  for  all  the  property  of  the  assignors  which  came  into 
his  hands,  and  to  pay  and  deliver  to  the  receiver  all  of  such 
property  which  had  been  found  to  be  of  the  value  of  $3,000  ;  and 
the  receiver  was  ordered  to  pay  out  of  the  property  received 
by  him  tlie  two  items  specified  in  the  judgment,  and  to  report 
the  remainder  with  his  proceedings  to  the  court ;  and  by  the 
same  order  a  referee  was  appointed  to  take  and  state  the 
account  of  the  assignee  and  to  determine  what  costs,  expenses 
and  charges,  and  disbursements,  if  any,  were  properly  allowable 
to  him  to  be  deducted  from  the  sum  of  $3,000.  In  pursuance  of 
that  order  the  receiver  qualified  and  the  referee  took  an  account 
and  made  his  report  to  the  court,  which  then  made  a  final  order 
allowing  the  assignee  to  deduct  from  the  sum  of  $3,000,  certain 
claims  allowed  to  him,  and  directing  him  to  pay  the  balance  — 
$2,610  —  to  the  receiver.  Until  this  final  order  was  made,  the 
sum  was  not  ascertained  which  the  assignee  was  required  to  pay, 
and  no  judgment  for  any  sum  of  money  could  be  entered  or 
docketed  against  him.  That  action  had  then  for  the  first  time 
reached  a  stage  in  which  a  money  judgment  could  be  entered 
and  docketed  against  the  assignee,  and  then  such  a  judgment 
could  and  should  have  been  entered  and  docketed  in  favor  of 
the  receiver  against  him.  The  last  two  orders  should  have 
been  attached  to  the  prior  judgment-roll,  and  a  final  judgment 
should  have  been  thereon  entered.  {Oeery  v.  Geery^  63  N. 
Y.  252.) 

The  judgment  thus  entered  and  docketed  could  have  been 
enforced  by  execution,  and  not  by  such  process  as  was  issued 
in  this  case.  The  rule  is  furnished  by  the  Revised  Statutes 
(Part  3,  chap.  8,  title  13),  which  both  parties  assume  to  have 
been  in  force  at  the  time  the  process  was  granted.  Section  1  pro- 
vides, among  other  things,  for  punishing  by  fine  and  imprison- 
ment parties  to  suits  for  the  non-payment  of  any  sum  ordered  by 
the  court  to  be  paid,  "  in  cases  where  by  law  execution  cannot 
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be  awarded  for  the  collection  of  such  sum."  Section  4,  under 
which  the  plaintiff  seeks  to  justify  this  process,  reads  as  fol- 
lows*: "  Where  any  rule  or  order  of  a  court  shall  have  been 
made  for  the  payment  of  costs  or  any  other  sum  of  money,  and 
proof  by  aflSdavit  shall  be  made  of  the  personal  demand  of 
such  sum  of  money,  and  of  a  refusal  to  pay  it,  the  court  may 
issue  a  precept  to  commit  the  person  so  disobeying  to  prison, 
until  such  sum  and  the  costs  and  expenses  of  the  proceed- 
ings be  paid."  This  section  must  be  construed  in  harmony 
with  the  prior  provision  cited,  and  authorizes  the  precept  men- 
tioned only  in  cases  where  an  execution  cannot  be  issued.  It 
does  not,  therefore,  apply  to  a  case  where  money  has  been 
ordered  to  be  paid  by  a  final  judgment,  and  so  it  has  been  uni- 
formly held.  {Ixmeing  v.  Lcmaing^  4  Lans.  377 ;  Strdfyridge 
V.  StrcHyridgey  21  Hun,  288 ;  Baker  v.  BaJcer^  23  id.  356 ; 
I^eople^  ex  rel.  Fries^  v.  Riley ^  25  id.  587 ;  Bandail  v.  Busen- 
bury^  41  N.  T.  Supr.  Ct.  456 ;  Matter  of  Watson  v.  NeUon^ 
69  N.  Y.  536;  aOara  v.  Kearney,  77  id.  423.) 

The  plaintiffs  in  the  action  in  which  the  receiver  and  referee 
were  appointed  could  acquire  no  right  to  a  precept  for  the 
arrest  of  the  assignee  by  omitting  to  enter  their  final  judg- 
ment. They  could  not  evade  the  statutes  in  that  way.  They 
or  their  receiver,  having  the  right  to  enter  the  judgment  and 
enforce  payment  of  the  same  by  execution,  could  not  enforce 
the  same  by  attaching  the  assignee  for  contempt  in  refusing 
to  pay. 

It  follows  that  the  precept  for  the  arrest  of  the  assignee 
was  unauthorized ;  that  he  was  illegally  arrested ;  that  the 
sheriff  had  no  right  to  exact  or  take  the  bond,  and  that  the 
defendant  as  surety  thereto  has  not  been  made*  liable  thereon. 

The  judgment  of  the  General  Term  should,  therefore,  be 
affirmed,  with  costs. 

All  concur. 

Judgment  afl&rmed. 
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Emelikb  Lanb  as  Executrix,   etc.,  Appellant,  v,  BLbnbt  F. 
Lane,  Eeftpondent. 

It  is  not  essential  to  the  doe  publication  of  a  will  that  the  testator  shall 
declare  in  express  terms  in  the  presence  of  the  sabscribing  witnesses  that 
the  instrament  is  his  last  will ;  it  is  sufficient  if  he  in  some  way  makes 
known  to  them  by  acts  or  conduct,  if  not  by  words,  that  it  is  intended  and 
understood  by  him  to  be  his  will. 

Where  therefore  a  testator  subscribed  the  will  in  the  presence  of  the  wiu 
nesses,  and  by  his  conduct  made  known  to  them  its  nature,  and  requested 
their  attesution,  held  that  there  was  a  substantial  compliance  with  the 
statutes,  sufficient  to  entitle  the  will  to  probate, 

liiteheU  v.  MUeheUH^  Hun,  97,  affirmed  77  N.  Y.  596),  distinguished. 

Probate  was  contested  by  the  helrs-at-law.  It  appeared  that  through  partial 
paralysis  of  the  yocal  organs,  the  testator  at  the  time  he  executed  his 
will  was  unable  to  utter  words,  but  he  made  sounds  intelligible  to  those 
familiar  with  him,  and  signs,  which  to  some  extent  any  one  could  interpret. 
His  wife  went  with  him  to  the  house  of  the  scrivener  who  drew  the  will. 
She  was  executrix  and  legatee.  Held,  that  she  was  incompetent  under 
the  Code  of  Civil  Procedure  (^  829).  to  testify  to  any  thing  said  by  her  to 
the  testator,  or  to  what  he  communicated  to  her  or  others,  in  reply. 

(Argued  Match  18, 1884 ;  decided  April  15, 1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  niade  May  1,  1883, 
which  denied  a  motion  for  a  new  trial  of  certain  issues  wliich 
had  been  settled  herein  and  tried  at  a  circuit. 

These  were  proceedings  for  the  probate  of  the  will  of  Fred- 
erick F.  Lane,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Oeorge  B.  Bradley  for  appellant.  The  testator  having  sub- 
scribed his  name  to  the  wiU  at  the  end  thereof  in  the  presence 
of  each  of  the  subscribing  witnesses  thereto,  and  at  the  time  he 
so  subscribed  it  having  declared  it  to  be  his  last  will  and  testa- 
ment, there  was  a  compliance  with  the  statute.  (2  R.  S.  63, 
§  40,  subd.  3 ;  Coffin  v.  Coffi^i,  23  N.  Y.  15  ;  Torry  v.  Brovm, 
15  Barb.  304;  Marvin  v.  Marvin^  3  Abb.  Ct.  A  pp.  Dec.  201, 

\\  4  Keyes,  21.)    There  was  an  unquestioned  and  effectual 
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publication  of  the  will.  {Trustees  of  Avhum  Seminary  v. 
Calhoun,  25  N.  Y.  422;  Coffin  v.  Chffinj  23  id.  9, 15  ;  Thomp^ 
son  V.  SeasUdt,  6  T.  &  C.  78  ;  62  N.  Y.  634;  Oilbert  v.  Knox, 
52  id.  125,  128;  Niffer  y.  QroeshecJcy  22  Barb.  670;  Darling 
V.  Arthur,  22  Hun,  84 ;  Torry  v.  Bowen,  15  Barb.  304 ;  Lvd- 
lum  V.  ^^w,  15  Hun,  412;  Muirs  v.  Freeman,  3  Eedf.  181.) 
The  court  erred  in  striking  out  the  testimony  of  Mrs.  Emeline 
Lane,  and  in  withdrawing  it  from  the  consideration  of  the 
jury.  {Sirnmon^  v.  Sisson,  26  N.  Y.  264 ;  Cary  v.  White,  59 
id.  336 ;  Eildebrandt  v.  Crawford,  65  id.  107 ;  Braque  v. 
Lord,  67  id.  495 ;  Krushaar  v.  Meyer,  72  id.  602 ;  Code  of 
Civ.  Pro.,  §  828 ;  59  N.  Y.  339 ;  Quin  v.  LUyyd,  41  id. 
354.)  When  the  court  swept  out  all  the  testimony  of  the  wit- 
ness, if  any  of  it  was  competent,  the  proponent  was  justified  in 
complaining,  and  the  exception  was  well  taken.  {Quin  v.  LLoyd, 
41  N.  Y.  354.)  The  fact  of  publication  of  a  will  is  not  de- 
pendent upon  the  testimony  or  recollection  of  the  subscribing 
witnesses.  {Trustees  of  Auburn  Seminary  v.  Calhaan,  25 
N.  Y.  422.)  The  motion  for  new  trial  was  properly  made  at 
General  Term.  (Eowland  v.  Taylor,  53  N.  Y.  627;  Sutton 
V.  Bay,  72  id.  482,  484-5;  Code  of  Civ.  Pro.,  §  3347, 
Bubd.  11;  2  R.  S.  67,  §  58;  Watts  v.  Aikin,  4  How.  349; 
Laws  of  1847,  chap.  280,  §  17 ;  SpoUs  v.  Dumesnil,  12  Abb. 
[N.  S.]  128 ;  Marvin  v.  Marvin,  3  Abb.  Ct.  of  App.  Dec- 
193 ;  4  Keyes,  10;  Johnson  v.  Hicks,  1  Lans.  150  ;  Webster  v. 
Cole,  17  Hun,  507,  509;  Const,  of  1821,  art.  6,  §  4;  Laws  of 
1830,  chap.  185,  §  1 ;  2  R.  S.  [2d  ed.]  124,  §  9;  id.  [3d  ed.] 
},  §  9  ;  2  R.  S.  67,  §  58;  Code  of  Pro.,  §  471.) 


J.  MeOuire  for  respondent.  There  was  not  a  due  execution 
of  the  will  in  that  there  was  •not  a  valid  publication  thereof 
within  the  requirements  of  the  statute.  (Baskin  v.  Baski/n, 
36  K  Y.  416 ;  Oilbert  v.  Knox,  52  id.  125  ;  Bagley  v.  Black- 
mem,  2  Lans.  41 ;  Brovm  v.  De  Sdding,  4  Sandf .  10 ;  Sey- 
mcur  V.  Va/n  Wyck,  6  N.  Y.  120;  Burritt  v.  SeUiman,  16 
Barb.  198;  MitcheU  v.  MitcheU,  16  Hun,  97.)  The  situation, 
health  and  surroundings  of  the  testator,  whether  the  person 


496  Lane  v.  Lane.  [April, 

Opinion  of  the  Court,  per  Danfobth,  J. 

who  draws  the  will  is  presumed  to  know  the  legal  formalities 
or  requisites,  the  attestation  clause  and  ajl  the  attendant  cir- 
cumstances are  to  be  considered  in  determining  whether  there 
has  been  a  full  or  substantial  compliance  with  the  statute. 
{Beath  v.  Cole,  15  Hun,  100 ;  Abbey  v.  Christie,  49  Barb. 
276  ;  McKiniey  v.  Lamb,  64  id.  199 ;  Kingdey  v.  Blanchard, 
66  id.  317;  Doe  v.  Doe,  2  id.  200.)  In  determining  the  due 
execution  of  a  will  or  of  a  compliance  with  the  statutory 
requirements,  the  attestation  clause  may  be  referred  to,  and 
under  certain  circumstances  the  recitals  as  to  a  compliance  may 
be  adopted.  {Brown  v.  Clark,  77  N.  Y.  369;  QHhert  v. 
Knox,  52  id.  125.)  The  appellant,  being  the  widow,  executrix 
and  principal  legatee,  was  not  competent  to  testify  as  against 
the  respondent  to  the  acts,  conduct  and  transactions  of  the  tes- 
tator in  the  making  and  execution  of  the  will,  in  which  he 
participated.     (Code  of  Civ.  Pro.,  §  829.) 

Danfobth,  J.  A  paper  purporting  to  be  the  last  will  and 
testament  of  Frederick  F.  Lane  was  admitted  to  probate  by 
the  surrogate  of  Schuyler  county,  but  his  decision  was  reversed 
by  the  Supreme  Court,  and  certain  issues  relating  to  its  execu- 
tion and  the  testamentary  capacity  of  the  testator  were  sent  to 
a  jury  for  trial.  They  have  been  so  answered  as  to  establish 
that  the  instrument  in  question  was  first  read  to  or  by  the 
testator ;  that  he  understood  it  was  his  last  will  and  testament 
and  so  subscribed  the  same  at  the  end  thereof  in  the  presence 
of  two  persons,  viz.:  S.  B.  H.  Nichols  and  L.  0.  Wakelee, 
who  at  his  request  subscribed  their  names  thereto  as  attesting 
witnesses ;  —  that  the  testator  at  the  time  was  fully  competent 
to  make  a  will,  and  not  disabled  either  in  respect  of  his  per- 
son, mind,  or  condition,  being  under  no  restraint  or  undue 
influence,  and  of  sound  and  disposing  mind  and  memory ;  — 
that  the  making  and  executing  of  this  instrument  was  his  free 
and  voluntary  act ;  that  at  the  time  he  **  fully  comprehended 
the  effect  of  his  act  in  so  executing  the  same,  and  that  of  the 
subscribing  witnesses  thereto."  But  to  the  question  whether  "  at 
the  time  of  subscribing  the  paper  he  declared  in  the  presence 
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of  the  subscribing  witnesses,  and  each  of  them,  that  the  instni- 
luent  so  subscribed  was  his  last  will  and  testament,"  the  jury 
answered  "  yes,  as  to  Nichols ;  no,  as  to  Wakelee." 

The  proponent  upon  a  case  and  exceptions  moved  the 
Supreme  Court  at  General  Term  for  a  new  trial,  and  it  being 
denied,  brings  this  appeal.  It  js  now  stated  in  the  printed 
points  of  the  learned  counsel  for  the  respondent,  that  after 
verdict  the  proponent  moved  the  judge  who  presided  at  the 
trial  for  judgment  non  obstante  verdictOj  or  a  new  trial,  and 
was  denied.  He  claims,  therefore,  that  the  proponent  should 
have  taken  an  appeal  from  that  decision  to  the  General  Term 
instead  of  going  there  with  an  original  motion.  No  basis  for 
this  contention  appears  in  tlie  record  before  us.  Therefore,  it 
is  not  necessary  to  pass  upon  it.  We  are  of  opinion,  moreover, 
that  the  appellant  is  entitled  to  a  new  trial  upon  the  ground 
that  the  verdict  of  the  jury  in  answer  to  the  question  referred 
to,  was  not  warranted  by  the  evidence.  They  found  that  the 
subscription  by  the  testator  was  at  the  proper  place  (2  R.  S. 
63,  §  40,  sub.  1),  and  that  he  subscribed  the  will  in  the  pres- 
ence of  each  of  the  attesting  witnesses ;  that  each  of  the^e 
witnesses  signed  his  name  as  a  witness  to  the  execution  of  the 
will  at  the  request  of  the  testator  (sub.  4,  id.),  thus  showing 
exact  and  formal  compliance  with  all  statutory  requirements 
save  one,  viz. :  that  '^  the  testator  at  the  time  of  making 
such  subscription  *  *  *  shall  declare  the  instrument  so 
subscribed  to  be  his  last  will  and  testament"  (sub.  eS,  id.). 
But  upon  the  other  conclusions  of  the  jury,  and  the  uncon- 
tradicted evidence  in  the  record,  we  think  this  question  also 
should  have  been  fully  answered  in  the  affirmative.  It  is  quite 
probable  that  the  jury  were  led  to  their  discriminating  answer 
by  a  too  close  and  exclusive  adherence  to  the  testimony  of  one 
witness,  who  said,  "  when  Wakelee  came  in  he  did  not  ask 
Mr.  Lane  if  that  was  his  last  will  and  testament,  nor  did  Mr. 
Lane  say  '  that  is  my  last  will  and  testament,' "  and  to  that  of 
Wakelee  himself,  who  said,  '*I  did  not  ask  Mr.  Lane  if  that 
was  his  last  will  and  testament,  nor  did  Mr.  Lane  say  to  me, 
*  yes,  this  is  my  last  will  and  testament.'  "  It  was  but  negative 
SicKELS  — Vol.  L.  63 
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evidence,  and  if  true,  was  not  conclasive  as  to  the  fact  in  con- 
troversy. The  jury  were  also  to  consider  the  conduct  of  the 
testator,  his  acts,  and  the  circumstances  which  he  created  and 
which  surrounded  the  transaction.  Upon  all  these  things  the 
proponent  might  notwithstanding  tliat  testimony  rely  and 
succeed. 

Although  publication  is  as  essential  to  the  validity  of 
a  will  as  its  execution  or  other  prescribed  formality,  it  has 
never  been  supposed  that  a  particular,  or  even  any  form  of 
words  was  necessary  to  effect  it,  and  in  Hemsen  v.  BrindkerAqf 
(in  the  late  Court  of  Errors,  26  Wend.  325),  one  of  the  first 
cases  arising  after  the  enactment  of  the  statute,  it  was  said  that 
by  the  provision  in  question  "the  legislature  only  meant 
there  should  be  some  communication  to  the  witnesses  indicat- 
ing that  the  testator  intended  to  give  effect  to  the  paper  as  his 
will,  and  that  any  communication  of  this  idea  or  to  this  effect 
will  meet  the  object  of  the  statute,  that  it  is  enough  if  in  some 
way  or  mode  the  testator  indicates  that  the  instrument  the 
witnesses  are  requested  to  subscribe  as  such  is  intended  or  un- 
derstood by  him  to  be  his  will."  In  the  same  case  the  word 
"  declare "  is  said  to  signify  "  to  make  known,  to  assert  to 
others,  to  show  f ortli,"  and  this  in  any  manner,  either  "  by 
words  or  by  acts,  in  writing  or  by  signs ; "  in  fine  "  that  to 
declare  to  a  witness  that  the  instrument  described  was  the  tes- 
tator's will,  must  mean  to  make  it  at  the  time  distinctly 
known  to  him  by  some  assertion,  or  by  clear  assent  in  words 
or  signs."  The  case  itself  is  an  example  and  an  explanation  of 
this  construction.  Probate  was  there  held  impossible,  because, 
as  the  court  say,  "  not  one  word,  or  sign,  or  even  act,  passed 
within  the  hearing  or  presence  of  the  witnesses  at  the  time  of 
the  execution,  tending  to  this  effect."  It  was  therefore  a  case 
where  a  testator,  through  imposition,  might  have  been  induced 
to  execute  a  will  under  pretense  that  it  was  a  paper  of  a  differ- 
ent nature.  To  prevent  this  was  the  object  of  the  statutory 
requirement. 

The  principle  upon  which  that  decision  rests,  and  the  reason- 
ing by  which  it  was  supported,  has  been  invariably  applied  in 
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this  court.  {Coffin  v.  CojUin,  23  N.  T.  1 ;  Trustees  of  Auburn 
Seminary  v.  Calhoun^  25  id.  422 ;  Gilbert  v.  Knox^  52  id. 
125  ;  Thompson  v.  Seastedt,  6  Thorap.  &  Cook,  T8 ;  affirmed, 
sub  nom.  Thompson  v.  Stevens,  62  N.  T.  634 ;  lii^ff  v.  Eugg, 
83  id.  592 ;  Dock  v.  DacJcj  84  id.  663 ;  In  re  Pepoon^  91 
id.  255.)  It  is,  therefore,  to  be  deemed  settled  that  a  sub- 
stantial compliance  with  the  statute  is  sufficient.  Mitchell  v. 
J£itoheU{16  Han,  97;  affirmed,  77  N.  Y.  596,  cited  by  the 
respondent),  recognizes  the  same  principle.  But  in  that  case 
there  was  no  evidence  that  the  testator  signed  the  will  in  the 
presence  of  either  of  the  attesting  witnesses,  and  only  one  saw 
the  signature.  The  court  thought  it  could  not  be  inferred 
from  the  testimony  that  the  testator  acknowledged  the  signa- 
ture to  the  other  as  one  in  fact  made  by  him ;  but  eVen  as  to 
this  the  court  was  not  unanimous  in  opinion.  That  case,  also 
arose  under  a  different  subdivision  of  the  statute  {svpra,  sub.  2). 
As  to  the  condition  now  under  consideration,  it  is  well  set- 
tled that  the  necessary  publication  may  be  discovered  by  cir- 
cumstances as  well  as  words  {Lewis  v.  Lewis,  UN.  Y.  220), 
and  inferred  from  the  conduct  and  acts  of  the  testator  and  that 
of  the  attesting  witnesses  in  his  presence  {Thompson  v.  Sea- 
stedt,  and  other  cases,  supra),  as  well  as  established  by  their 
direct  and  positive  evidence.  Even  a  person  both  deaf  and 
dumb  may  by  writing  or  signs  make  his  will  and  declare  it. 
The  testator  in  this  case  was  in  full  possession  of  all  his  senses. 
He  could  both  see.  and  hear,  and  was  not  dumb.  Partial  par- 
alysis of  the  vocal  organs  prevented  him  from  uttering  words, 
but  he  made  sounds  intelligible  to  those  familiar  with  him,  and 
signs  which,  to  some  extent,  all  could  interpret.  There  was  no 
difficulty  with  his  understanding.  The  uncontradicted  evi- 
dence shows  that  he  set  about  making  his  will  in  a  serious  and 
determined  manner.  He  went  with  his  wife  and  son  from  his 
own  to  the  house  of  the  scrivener  Nichols,  and  there,  Nichols 
says,  ^^  his  wife,  speaking  in  his  presence,  informed  me  that 
Mr.  Lane  wanted  me  to  write  his  will,  and  I  did  so  in  his 
presence."  As  the  scrivener  wrote  each  section  he  read  it 
aloud  to  the  testator,  who  nodded  approval  each  time.    While 
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writing,  something  was  said  about  a  witness  for  the  will,  and, 
says  Nichols,  '^  I  suggested  Wakelee,  and  Lane  assenting,  he 
was  sent  for  and  came."  *  *  *  « I  introduced  Wakelee  to 
Lane,  and  informed  him  that  I  was  writing  Mr.  Lane's  will, 
and  we  had  sent  for  him  as  a  mtness."  This  was  before  the 
will  was  completed,  and  after  it  had  occurred  Nichols  finished 
writing,  and  then  the  testator  took  it  and  read  it  himself.  As 
this  happened  while  the  will  was  in  preparation,  it  is  obvious 
tliat  Wakelee  was  present  when  it  was  finished,  and  when  the 
la£t  of  it  was  read  to  the  testator,  and  also  while  he  himself  read 
it.  The  testator  and  both  witnesses  all  sat  at  one  table  when 
the  will  was  subscribed  and  witnessed.  This  was  done  by  the 
testator  immediately  after  reading  it,  and  in  the  presence  of 
each  and  both  witnesses ;  they  saw  him  read  the  will  and  sub- 
scribe it.  He  "shoved"  the  will  to  Nichols,  who  signed 
it,  and  then  got  up  and  Wakelee  sat  down  "  in  Nichols'  chair  " 
and  signed  it.  The  testator  left  the  will  with  Nichols  several 
months,  and  then,  by  his  directions,  he  gave  it  to  Mrs.  Lane. 

From  the  situation  of  the  parties,  and  the  circumstances  sur- 
rounding them,  it  seems  to  us  that  the  jury  were  fully  justified 
in  saying  that  the  testator  made  the  required  declaration  to 
Nichols,  and  we  think  their  verdict  should  have  been  the  same 
as  to  Wakelee.  They  were  present  and  together  during  both 
events  of  executing  and  attesting  the  will,  and  the  conduct  of 
the  testator  upon  that  occasion  amounted  to  a  declaration  that 
the  instrument  was  his  will  and  testament.  Such  also  is  the 
meaning  of  the  attestation  clause,  and  this,  upon  such  a  ques- 
tion, may  be  referred  to  Brown  v.  Clark  (77  N.  Y.  369); 
Chaffee  v.  Baptist  Missionary  Convention  (10  Paige,  85).  It  is 
not  in  the  usual  form,  but  recites  that  "  as  witnesses  to  .this  last 
will  and  testament  of  Frederick  F.  Lane,  we  have  signed  our 
names  *  *  *  by  his  request,  in  his  presence,  and  in  the 
presence  of  each  other."  The  request  covers  the  act  of  the  par- 
ties, and  embodies  a  description  of  the  instrument  when  declar- 
ing  the  character  in  which  the  witnesses  attest  it.  It  is  as  if 
the  testator  had  said,  I  request  you  to  sign  as  witnesses  to  my 
will.     Two  facts  are  involved,  a  statement  of  the  paper  and  a 


1884.]  Lane  V.Lake.  501 

Opinion  of  the  Court,  per  Danforth,  J. 

desire  on  his  part.  Such  declaration  may  also  be  inferred  from 
his  conduct.  He  knew  the  paper  was  his  will ;  he  had  directed 
its  preparation ;  it  was  written  in  his  presence,  read  to  him  and 
read  by  him.  He  had  desired  Wakelee's  presence  to  witness 
the  will,  and  sitting  by  him,  and  by  the  other  witness  after 
signing  it,  passes  it  to  one  for  signature,  and  sees  first  that  one 
to  whom  he  had  declared  the  paper  to  be  his  will,  and  then 
the  other  sign  as  attesting  witnesses.  For  what  purpose  and 
with  what  intelligence  this  was  done  the  jury  have  found ; 
they  say  that  at  the  time  of  the  execution  of  the  paper  writing 
purporting  to  be  the  last  will  and  testament  of  Frederick  F. 
Lane,  he  fully  comprehended  the  effect  of  his  said  act  in  so  sub- 
scribing the  same,  and  that  (i. «.,  the  effect  of  the  act)  of  the  sub- 
scribing witnesses  thereto.  They  have  said,  moreover,  that 
"  he  then  understood  that  this  paper  was  his  last  will  and  testa- 
men  t,"  and  that  the  witnesses  subscribed  '^  said  paper  purport- 
ing to  be  said  will,  as  attesting  witnesses,  at  the  request  of  the 
testator." 

We  find  no  room  for  doubt  or  mistake.  The  testator  knew, 
and  the  witnesses  understood  from  his  acts  and  conduct,  as  he 
intended  they  should,  that  the  instrument  then  executed  was 
his  will.  The  statute  upon  this  point  exacts  nothing  more, 
and  it  is  not  denied  by  the  respondent  that  on  every  other  there 
was  strict  compliance  with  its  terms.  We  find  then  that  the 
testator  subscribed  the  will  in  the  presence  of  the  witnesses, 
made  known  to  them  its  nature,  and  requested  their  attestation. 
On  his  part  nothing  more  was  required,  and  on  their  part  was. 
attestation  of  the  will  at  his  request.  Thus  every  safeguard 
prescribed  by  statute  against  improvidence  and  fraud  was  sub- 
stantially observed. 

The  appellant  presents  another  ground  of  appeal.  Upon  the 
trial  the  testimony  of  Mrs.  Lane  was  offered  by  the  proponent, 
and  excluded.  She  was  the  executrix  of  the  will  and  a  legatee 
under  it.  The  other  parties  to  the  controversy  are  the  heirs 
at  law  of  the  testator.  As  to  any  personal  transaction  or  com- 
munication with  the  testator,  she  was  of  course  incompetent 
to  testify,  under  section  829  of  the  Code.    She,  however,  gave 
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some  other  evidence  which,  it  is  claimed,  was  not  preciselj  of  that 
character.  At  the  time  of  the  drawing  and  execution  of  the 
will,  she  was  present.  She  was  familiar  with  the  sonnds  made 
by  the  testator,  and  the  signs  or  motions  by  which  he  com- 
municated ideas  or  wishes.  She  conversed  with  him  on  that 
occasion.  Her  testimony,  so  far  as  it  embodied  words  said 
to  him  by  herself,  or  her  report  of  what  he  said  to  herself  or 
others,  is  incompetent.  It  is  said  by  Shephard  in  his  Touch- 
stone (Chap.  23,  p.  407)  "  If  he  that  doth  write  the  will  cannot 
hear  the  party  speak,  and  another  that  stands  by  the  side 
man  doth  tell  him  what  he  doth  say,  in  this  case,  if  there  be 
none  others  present  to  prove  that  he  reported  the  very  words 
of  the  sick  man,  this  will  be  no  good  testament."  This  rale 
has  no  literal  application  to  Mrs.  Lane's  evidence,  but  the  prin- 
ciple of  it,  as  well  as  the  reason  of  the  prohibition  of  the  Code, 
applies.  It  was  not  sought  to  prove  by  her  the  direction  of 
the  testator  as  to  his  property  and  what  he  would  have  done 
with  it,  but  her  entire  testimony  was  important  only,  because 
it  narrated  a  transaction  in  which  as  one  present  and  convers- 
ing she  took  a  part,  and  its  value  depended  upon  what  she 
gathered  from  the  testator  upon  that  occasion.  It  was  else 
of  no  moment.  What  she  learned  from  him  no  one  else  could 
either  verify  or  deny,  and  her  evidence  is  subject  to  the  objec- 
tion on  which  the  observation  above  quoted  depends,  and  to 
the  spirit  at  least,  if  not  the  letter  of  the  Code.  Something 
may  have  occurred  by  word  or  act  in  the  presence  of  the  tes- 
tator, and  between  him  and  others,  to  which  she  was  not  a 
party,  and  of  which  she  could  testify  {Cary  v.  White,  59  N.  Y. 
336 ;  Krau%haaT  v.  Meyer,  72  id.  602),  but  her  testimony  was 
not  so  limited,  and  whether  any  portion  of  that  given  should 
have  been  received,  and  whose  duty  it  was  to  indicate  that  por- 
tion, need  not  be  decided,  for  upon  the  first  ground  stated,  we 
think  the  proponent  is  entitled  to  a  new  trial,  and  the  point 
last  suggested  may  not  again  arise. 

The  order  appealed  from  should,  therefore,  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Rapalix),  J.,  not  voting. 

Ordered  accordingly. 
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Miles  B.  Riggs,  as  Administrator,  etc.,  Respondent,  v.  The    L*  bo* 


Amebican  Tract  Society,  Appellant.  i    ^^  .^,$$2 

'      ^^  I    76AD1887I 

To  set  aside  a  gift  of  property  becaase  of  unfioaudneBB  of  mind  of  the 
donor,  it  Ib  not  easential  to  show  that  he  was  an  idiot  or  an  imbecile  at 
the  time  ;  it  is  sufficient  to  show  that  he  was  laboring  under  a  delusion 
out  of  which  he  could  not  be  reason^,  which  led  him  to.  make  the  gift, 
and  which  bo  took  posBession  of  his  mind  that  he  could  not  act  upon  the 
subject  sensiblj. 

If  such  delusion  exist  upon  one  subject  the  person,  as  to  that,  is  of  un- 
sound  mind,  although,  in  regard  to  other  subjects,  he  may  reason  and 
act  intelligibly. 

Where,  therefore,  it  appeared  that  a  person,  under  the  influence  of  a  belief 
that  his  wife  and  children  had  conspired  together  to  injure  him,  which 
had  no  foundation  in  fact  and  was  merely  an  insane  delusion,  for  the  pur. 
pose  of  preventing  them  from  inheriting,  gave  a  large  portion  of  his  estate 
to  defendant  under  an  arrangement  that  it  was  to  pay  him  interest 
thereon  during  his  life,  this  arrangement  having  been  advised  by  an  agent 
of  the  defendant,  who  well  knew  his  mental  condition, M(2,  that  the  gift  was 
invalid  and  that  defendant  was  properly  required  to  restore  the  property; 
also,  that  it  was  immaterial  to  inquire  whether  restoration  could  be 
made  without  impairment  of  defendant's  estate. 

Ail  to  whether  it  was  essential  to  show  that  defendant  was  chargeable 
with  knowledge  of  the  donor's  condition  of  mind,  quare, 

,Argued  March  17, 1884 :  decided  April  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  made  January  25,  1883,  which  denied 
a  motion  for  a  new  trial  and  directed  judgment  on  a  verdict, 
exceptions  taken  during  the  trial  having  been  ordered  to  be 
heard,,  at  first  instance,  at  Special  Term. 

This  action  was  brought  to  recover  back  money  alleged  to 
have  been  given  defendant  by  Ira  Riggs,  plaintiff's  intestate, 
he  being  at  the  time  of  unsound  mind. 

The  case,  upon  a  former  appeal,  is  reported  in  84  N .  Y.  330. 

It  appeared  that  defendant,  on  receipt  of  the  moneys,  gave 
back  an  agreement  to  pay  Riggs  the  interest  on  the  sums  re- 
ceived during  his  life,  and  after  his  death  to  his  sister  and 
widow  during  their  lives.    Defendant  paid  interest  to  Riggs 
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during  his  life ;  his  sister  died  shortly  after  him.  Defendant 
paid  no  interest  after  his  death  to  any  one.  The  widow,  after 
plaintiff's  appointment  as  administrator,  gave  to  him  a  written 
consent  that  he  might  surrender  the  agreement  to  pay  interest. 
Plaintiff,  before  the  commencement  of  the  action,  tendered 
these,  with  the  consent,  to  defendant  and  demanded  a  return 
of  the  moneys. 

The  further  material  facts  are  stated  in  the  opinion. 

Howard  Payson  Wilds  for  appellant.  When  it  is  sought 
to  avoid  a  contract  of  gift  on  the  ground  of  mental  incapacity, 
the  burden  of  establishing  it  rests  on  the  party  by  whom  it  is 
alleged.  {Delafidd  v.  Parish^  25  N.  T.  9,  97 ;  Gardner  v. 
Gardner,  22  Wend.  526 ;  Brown  v.  Torrey,  24  Barb.  583 ; 
Jackson  v.  King,  4  Cow.  207 ;  Wharton  &  Stille's  Med.  Jur., 
§  251.)  The  term  "unsound  mind"  imports  a  total  depriva- 
tion of  sense.  {Foster  v.  Means,  1  Speer's  Eq.  669 ;  Ordro- 
naux's  Jud.  Asp.  of  Insanity,  369 ;  Stewart  v.  Lispenard,  26 
Wend.  225 ;  Blanchard  v.  NesUe,  3  Denio,  37 ;  Petrie  v.  Shoe- 
wjoker,  24  Wend.  85 ;  Osterhout  v.  Shoemaker,  3  Denio,  1,  37, 
n. ;  Jackson  v.  King,  4  Cow.  207;  Clark  v.  Fisher,  1  Paige, 
171.)  It  is  only  the  belief  of  facts  which  no  sane  person 
would  believe,  which  is  insane  delusion.  (Taylor's  Med.  Jur. 
[6th  ed.]  626;  Dew  v.  Clark,  1  Add.  279;  3  id.  79;  2 
Greenl.  on  Ev.,  §  371  a;  Frere  v.  Peacock,  1  Rob.  Ecc. 
442,  445 ;  FuUbeok  v.  Alison,  3  Hagg.  527 ;  Ordronaux's  Jud. 
Asp.  of  Ins.  373;  1  Redf .  on  Law  of  Wills,  67;  PhiUips 
V.  Chater,  1  Deraorest's  Surr.  Ct.  633 ;  BoughUm  v.  Knigkt, 
3  P.  &  D.  68;  2  Greenl.  on  Ev.,  §  371  a;  Frere  v.  Peacock, 
1  Rob.  Eccl.  422 ;  2  Greenl.  on  Ev.,  §  689  n. ;  Am.  S.  F.  Soc. 
V.  Hopper,  34  K  T.  619 ;  Clapp  v.  FuUertan,  id.  190 ; 
Jackson  v.  Jackson,  39  id.  157 ;  Wait  v.  Breeze,  18  Hun, 
404 ;  Phillips  v.  Chater,  1  Demorest,  535.)  As  the  intestate 
was  apparently  capable  of  managing  his  property  and  affairs, 
plaintiff  should  have  been  nonsuited.  (1  Wharton  &  Stille's 
Med.  Jur.,  §  2 ;  Ray's  Med.  Jur.  of  Insanity,  135  ;  Dennett  v. 
DenneU,  44  N.  H.  531 ;   Creagh  v.  Blood,  2  J.  &  L.  509 ; 
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Ordronaux's  Jud.  Asp.  of  Ins.  308 ;  Jackson  v.  Kirhg^  4  Cow. 
207.)  The  moneys  transferred  to  the  defendant  cannot  be 
recovered  by  the  intestate's  administrator  on  any  less  evidence 
as  to  the  intestate's  unsoandness  of  mind,  than  would  have 
been  required  to  be  shown  for  the  appointment  of  a  committee, 
or  to  have  avoided  the  transfers  inier  vivos.  {Matte?'  of 
Barker,  2  Johns.  Oh.  237 ;  Willard's  Eq.  Jur.  680 ;  Matt^  of 
Morgan,  7  Paige,  237;  Matter  of  Shaul,  40  How.  Pr.  204; 

1  Broom  &  Hadley's  Com.  714;  Wharton  &  Stille's  Med.  Jiir., 
§  101 ;  Ordronaux's  Jud.  Asp.  of  Insanity,  §  21,  p.  37 ;  Matter 
of  Barker,  3  Johns.  Ch.  237 ;  MaMer  of  Morgan,  7  Paige, 
236 ;  Matter  of  Mason,  3  Edw.  380;  3  Barb.  Ch.  Pr.  659 ;  3 
3  T.  &  S.  420 ;  Nix.  Forms,  192 ;  Ordronaux's  Jud.  Asp.  of 
Insanity,  492;   Jackson  v.  King,  4  Cow.   207,  Person  v. 

Warren,  14  Barb.  494 ;  Osterhout  v.  Shoemaker,  3  Denio,  37 
n.;  Sprague  v.  DueU,  11  Paige,  480;  Odell  v.  Buck,  21  Wend. 
142 ;  Blackford  v.  Christian,  1  Knapp,  73 ;  Osmond  v.  Fitzroy, 
3  P.  Wms.  30 ;  Fonblanque  on  Equity,  62 ;  Person  v.  Wa/rren^ 
14  Barb.  488;  Petrie  v.  Shoemaker,  24  Wend.  85 ;  Davis  v. 
Culver,  13  Dow.  Pr.  62;  BaU  v.  Maniien,  3  Bligh  [N.  S.], 
i;  1  Dow's  Pr.  C.  [N.  S.]  380;  Cornfield  v.  FairhamJcs,  63 
Barb.  461 ;  Perry  on  Trusts,  630.)  It  is  incumbent  on  the 
party  who  seeks  to  avoid  a  transaction  by  an  insane  person  to 
all^e  and  prove  that  the  other  party  had  knowledge  of  the 
insanity.  {Yowng  v.  Stevens,  48  N.  H.  133;  Harrison  v, 
Richardson,  1  M.  &  E.  504 ;  Ingrahan  v.  Baldwin,  9  N.  Y, 
48 ;  12  Barb.  9 ;  21  N.  Y.  48 ;  2  Jones  on  Mortgages,  §  1510 

2  Chitty's  PI.  436,  ed.  of  1876 ;  Bullen  &  Leake's  Forms,  354 
2  Abbott's  Forms,  41 ;  Behrens  v.  McKenzie,  23  Iowa,  343 
Becds  V.  Lee,  10  Barr,  56 ;  Person  v.  Warren,  14  Barb.  488 
Loomis  V.  Spencer,  2  Paige,  153 ;  Dane  v.  Kirkwall,   8  C. 
&  P.  679 ;  Moss  v.  Trihe,  3  F.  &  F.  297.)    Default  of  duty 
by  heirs  at  law  is  ground  of  estoppel.     {Scanlon  v.  Cobb,  85 
111.  296;  Begganr.  Greene,  30  Am.  Rep.  77;  Thompson  v. 
Blanchard,  4  N.  Y.  303;  Gregg  v.  WeUs,  10  A.  &  E.  90.) 
In  order  to  vitiate  a  contract  the  knowledge  of  the  lunacy  or 
incapacity  must  be  not  merely  actual,   but  presumably  suffi- 
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cient,  from  circumstances  known  to  the  other  contracting 
party,  to  lead  him  to  a  reasonable  conclusion  that  the  person 
with  whom  he  is  dealing  is  of  unsound  mind.  {Bastard  v. 
Smith,  6  Ir.  Eq.  E.  429 ;  Seals  v.  Zee,  10  Barr,  56 ;  Wilder 
V.  WeaJdeyy  34  Ind.  181 ;  Ordronaux's  Jud.  Asp.  of  Insanity, 
302 ;  Broioii  v.  JoddreU,  1  M.  &  M.  106 ;  Dana  v.  Kirhwally 
8  C.  &  P.  679 ;  Matter  of  Bechwith,  3  Hun,  443 ;  Loomis  v. 
Spencer,  2  Paige,  158;  Price  v.  BerringUm,  7  Eng.  L.  &  Eq.  254; 
S.  C.y  15  Jur.  999 ;  3  M.  &  G.  486 ;  Spragvs  v.  Duel,  Clark's 
Ch.  90 ;  11  Paige,480 ;  Mat  Z.  Ins.  Co.  v.  Hmvt,  79  N.  Y.  641 ; 
Allen  V.  BerryhiU,  27  Iowa,  534 ;  Abbott's  Trial  Ev.  733.) 
In  any  contract  beneficial  to  a  lunatic,  it  has  been  held  that 
the  nature  of  the  contract  may  be  taken  as  prima  facie  evi- 
dence of  a  lucid  interval,  which  is  to  say  in  fact  that  the  law 
will  treat  a  sane  act  as  presumptive  evidence  of  a  sane  mind. 
{MovUon  V.  CamroiKe,  4  Exch.  17 ;  Cartwrigkt  v.  Cartiorigkt, 
1  Phill.  90 ;  White  v.  Drvoer,  id.  84 ;  Williams  v.  Goode,  1 
Hagg.  579 ;  Macadam  v.  Walker,  1  Pow.  Pr.  0.  148;  Booth 
V.  Blundel,  19  Ves.  508 ;  Neil  v.  Morley,  9  id.  478 ;  Ordro- 
naux's Jud.  Asp.  of  Ins.  304, 309.)  The  transfers  of  money  by 
the  intestate  to  the  defendant  were  not  without  consideration; 
being  made  in  view  of  a  certain  contract  for  payment  of 
money  by  the  defendant  to  the  intestate  and  his  widow  and 
sister,  and,  therefore,  were  not  simple  gifts.  {Doty  v.  Wilson, 
4  N.  Y.  584;  Hillis  v.  HiUs,  8  M.  &  W.  404;  Blount  v. 
Burrow,  4  Brown's  Ch.  72.)  Equity  and  good  conscience  do 
not  require  repayment  where  it  has  been  even  in  part  per- 
formed, and  the  other  party  has  derived  some  benefit ;  and  by 
the  recovery  the  parties  cannot  be  placed  in  the  exact  situation 
in  which  they  originally  were  when  the  contract  was  entered 
into.  (1  Chitt.  PI.  368 ;  Peters  v.  Oooch,  4  Blackf .  [Ind.]  515 ; 
MovUon  V.  Camr(yux,  2  Exch.  487;  4  id.  17;  S.  C,  18  L.  J. 
Exch.  366;  Miot  v.  Ince,  7  De  G.,  M.  &  G.  475-487 ;  State 
B'Tc  V.  McOmi,  19  Smith  [Penn.],  204 ;  Nace  v.  Bmier,  6 
Casey,  99 ;  2  Kent's  Com.  [12th  ed.]  461,  note ;  Matter  of 
Bechmth,  3  Hun,  445 ;  Lincoln  v.  Buckmaster,  32  Vt.  652  ; 
Yoimg  V.  Stephens,  48  N.  H.  133 ;  Mussellina/n  v.  Cravens, 
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47  Ind.  1;  1  Wharton  &  Stille's  Med.  Jur.,  §  8,  ed.  of  1878; 
Browne's  Med.  Jar.  of  Insanity  [2d  ed.],  §  27 ;  Behrens  v. 
MeKemie^  28  Iowa,  843 ;  Dicken  v.  Johnson^  7  Ga.  491 ; 
I/mcaster  Co.  Nut.  B^k  v.  Moore^  78  Penn.  St.  412 ;  Formcm 
V.  Whitn^,  2  Abb.  Ct.  of  App.  Dec.  168 ;  Matter  of  Gilbert, 

3  Abb.  N.  C.  222 ;  Manf  v.  May,  109  Mass.  254.)  A  witness, 
not  a  professional  expert,  is  not  competent  to  express  a  general 
opinion  upon  the  question  whether  an  individual  was  'sane  or 
insane  (except  in  cases  of  wills  or  deeds).  {Cla/pp  v.  Fuller- 
ton,  84  K  T.  190;  O'Brien  v.  People,  86  id.  282 ;  Heal  v. 
People,  42  id.  270 ;  De  Witt  v.  Barley,  9  id.  871 ;  17  id. 
847;  People  v.  lake,  12  id.  858;  Wharton  &  Stille's  Med. 
Jur.,  §  272.)  The  intestate's  widow  was  a  necessary  party. 
{Neirine  v.  Dunlap,  88  N.  Y.  676 ;  Oen.  Mut.  Ins.  Co.  v. 
Benson,  5  Duer,  168;  Penman  v.  Slocum,  41  N.  T.  58; 
Culidlu  V.  Walker,  16  La.  Ann.  198 ;  Quisenherry  v.  Artts, 
1  Duval  [Ky.],  80 ;  Oramner  v.  Benton,  60  Barb.  216  ;  S.  C, 

4  Lans.  295 ;  Sheppard  v.  Skeppard,  7  Johns.  Ch.  57 ; 
Westerlo  v.  DewiM,  86  N.  Y.  840,  848,  847.) 

H.  V.  Rowland  for  respondent.  The  delusion  under  which 
the  intestate  labored  as  to  his  family  was  sufficient  to  defeat 
his  gifts  to  defendant  {Stanton  v.  Weatherwax,  16  Barb. 
259  ;  Seamen's  Friend  Soc.  v.  Hopper,  88  N.  Y.  619  ;  Banks 
V.  OoodfeUow,  L.  R.,  5  Q.  B.  549 ;  8  Am.  Rep.  185,  note; 
Johns(yn  v.  Moore  s  Heirs,  1  Litt.  272 ;  Luca^  v.  Pwrsons,  24 
Ga.  640  ;  Boyd  v.  EHyy,  8  Watts,  70 ;  Cotton  v.  Ulm^j  6 
Am.  Rep.  708 ;  iMhrop  v.  Am.  B'd  of  Foreign  Missions, 
67  Barb.  590.)  The  fact  that  the  defendant  is  a  charitable 
corporation,  and  received  the  money  and  paid  it  out  lor 
charitable  purposes,  without  any  knowledge  or  notice  of  the 
intestate's  insanity  (if  such  had  been  the  fact)  does  not  ex- 
empt it  from  liability  to  refund  the  money.  {Riggs  v. 
Am.  Tract  Soc.,  19  Hun,  481 ;  84  N.  Y.  880;  Doty  v.  Will- 
son,  47  id.  580;  HUls  v.  HUls,  8  M.  &  W.  404;  Blount 
V.  Barrow,  4  Brown's  Ch.  78.)  Where  the  insanity  is  known 
to  the  other  contracting  party,  or  where  he  has  information 
which  would  lead  a  prudent  man  to  such  knowledge,  the  con- 
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tract  will  not  be  held  valid.  {Lincoln  v.  Buckmdsi&r^  32  Vt. 
752  ;  Henry  v.  Fine^  23  Ark.  417  ;  Lomciister  JS^k  v.  Moore^ 
78  Perm.  St.  407 ;  Matthiessen^  etc.,  Co.  v.  McJUahon,  38 
N.  J.  L.  536;  Moss  v.  Tribe,  3  F.  &  F.  297;  JB&van  v.  Mc^ 
DonneUy  lOExch.  184 ;  Crawford  v.  Scovell,  94  Penn.  St.  48.) 
In  this  •  view  it  is  immaterial  whether  the  defendant  can  be 
placed  in  statu  quo  or  not.  {Crawford  v.  Scovell,  94  Penn. 
Sfe  48 ;  39  Am.  Rep.  766.)  Neither  the  administrator  nor 
the  widow  had  the  power  to  aflSrm  or  to  disaffirm  the  contract 
with  defendant.  {Jefford  v.  Ringgold,  6  Ala.  544 ;  Shropshire 
V.  Bums,  46  id.  108 ;  Nelson  v.  Eaton,  1  Redf .  498 ;  2 
Hilliard  on  Real  Property,  431 ;  Zouch  v.  Persons,  3  Burr. 
1794  ;  Bozemam,  v.  Browning,  31  Ark.  364.)  On  the  question 
of  mental  condition,  whether  raised  as  to  unsoundness  or 
undue  influence,  the  conduct  and  declarations  of  the  testator, 
both  before  and  after  execution  of  his  will,  are  competent  to 
show  capacity  or  incapacity,  if  they  tend  to  show  its  existence 
at  the  time  of  execution,  but  not  otherwise.  (Abbott's  Trial 
Ev.  115;  Woitemum  v.. Whitney,  11  N.  Y.  167;  Kiiine  v. 
Kinne,  9  Conn.  104;  Shale?*  v.  Buinstead,  99  Mass.  112; 
BoyUm  v.  Meeker,  4  Dutch.  274.)  It  was  proper  for  the 
witness  to  state  how  his  conduct  and  language  impressed  him 
at  the  time,  whether  sane  or  insane,  rational  or  irrational. 
(Abbott's  Trial  Ev.  117,  118 ;  Clapp  v.  FvUerton,  34  N.  Y. 
190  ;  RewUU  V.  Wood,  55  id.  634.) 

Danfobth,  J.  On  a  former  occasion  we  were  satisfied  that 
upon  the  allegations  of  the  complaint  a  recovery  might  be  had. 
(84  N.  Y.  330.)  The  facts  then  admitted  to  be  true  are  now 
established  by  the  finding  of  a  jury.  A  verdict  has  displaced 
the  demurrer.  In  order  to  succeed,  therefore,  the  appellant 
must  show  that  an  error  of  law  was  committed  upon  the  trial, 
either  in  receiving  evidence  or  in  submitting  it  to  the  jury  as 
sufficient  for  their  consideration.  Upon  the  complaint  there 
was  but  one  question,  whether  at  the  time  of  his  transactions 
with  the  defendant,  Ira  Riggs,  the  intestate,  was  of  unsound 
mind.     The  trial  was  so  conducted,  however,  and  the  case  given 
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to  the  jury  in  such  manner,  as  to  involve  two  issues :  first,  his 
competency  to  make  the  donations  stated  in  the  complaint,  and 
if  incompetent,  then  as  the  gifts  were  in  fact  executed,  second, 
whether  the  defendant  received  them  with  knowledge  of  his 
condition,  or  with  such  notice  as  put  it  on  inquiry  in  regard 
thereto. 

The  donations  were  made  in  1871,  1872  and  January,  1874, 
amounting  in  all  to  $4,000.  Mr.  Riggs  died  in  March,  1874,  at  the 
age  of  eighty-two  years.  As  to  his  itiental  condition  the  evidence 
was  all  one  way.  None  was  offered  by  the  defendant,  and  that 
given  by  the  plaintiff  stood  uncontradicted.  It  tended  to  show 
that  for  many  years  before  his ,  death,  he  was  of  eccentric 
habits  and  manners,  but  had  always  had  the  management  of 
his  own  affairs ;  that  at  the  time  of  tlie  gifts  in  question,  and 
for  a  long  time  before,  and  until  his  death,  he  was  the  subject 
of  insane  delusions  in  regard  to  his  wife  and  children.  He 
entertained  the  belief  that  there  was  a  conspiracy  between 
them  to  break  up  his  family,  destroy  his  authority  over  them, 
deny  to  him  obedience  and  regard,  and  in  that  respect  as  he  said, 
"  rebel  against  the  laws  of  God  and  man."  He  cherished  the 
idea  that  they  had  combined  to  injure  him  personally,  in  repu- 
tation and  in  property  and  even  to  poison  him  to  death,  that 
they  were  his  enemies  and  very  bad  people,  and  because  of  this, 
that  they  were  not  proper  recipients  of  any  of  his  estate.  That 
he  was  sincere  in  his  belief  of  these  things,  and  that  there  was 
no  foundation  for  that  belief,  might  well  be  inferred  from  the 
testimony.  It  was  also  sufficient  in  the  estimation  of  the  trial 
judge  and  the  General  Tenn. 

Upon  the  second  proposition  there  was  evidence.  It  tended 
to  show  that  with  knowledge  of  the  donor's  feelings  toward 
his  family,  and  his  apprehensions  that  any  will  he  might  make 
which  diverted  his  property  from  them,  would  be  successfully 
contested  on  account  of  his  incapacity,  an  agent  of  the  defend- 
ant (Mr.  C.)  advised  him  that  he  could  dispose  of  his  property 
during  his  life-time,  and  that  "  it  was  better  to  do  so  than  to 
let  it  remain  as  a  source  of  litigation  after  his  death."  Mr. 
C.  himself  testified  that  in  the  summer  of  1871,  Riggs  told 
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him  he  had  "  given  by  will  a  portion  of  his  property  to  the 
defendant,  but  apprehended  his  children  would  try  to  break  his 
will,  of  would  break  it,  and  he  wanted  to  fix  it  in  some  way 
so  they  would  not  succeed."  The  witness  adds,  "  I  asked,  if 
such  was  his  fear,  why  not  give  what  he  intended  to  give 
during  his  life-time.  He  said  he  needed  the  use  of  the  money." 
Then  the  agent  suggested  that  the  defendant  would  rather  re- 
ceive what  he  intended  to  give,  and  pay  interest  on  it  during 
his  life- time,  than  run  the  risk  of  a  litigation.  They  had  other 
interviews  and  in  some  of  them  Mr.  Kiggs  brought  up  his  fam- 
ily matters ;  Mr.  C.  says,  "  I  cannot  tell  whether  he  did  so  in 
every  interview,  or  in  which.  He  spoke  of  them  as  disobedient 
—  the  children."  The  witness  cut  short  his  visits  when  Kiggs 
began  to  talk  of  them,  and  has  since  tried  to  forget  what  he 
said.  "  His  words,"  as  the  witness  testifies,  "  were  disagree- 
able and  he  did  not  wish  to  retain  them,"  or  "that  they  should 
leave  any  impression  upon  his  mind."  He  did,  however,  dis- 
cover peculiarities  in  Mr.  Eiggs,  and  "  got  the  impression,"  he 
says,  "  that  they  indicated  a  morbid  condition  of  mind  in  re- 
gard to  his  feelings  toward  his  family "  —  an  "  unhealthy " 
and  perhaps  a  "  diseased  condition,"  and  whether  he  had  that 
impression  on  the  first  visit,  he  adds,  "  I  do  not  say,  nor  that 
1  did  not."  There  is  more  evidence  bearing  upon  this  point, 
and  much  more  upon  the  first  —  enough  upon  both  for  the 
attention  of  the  jury,  and  upon  which  they  were  justified  in 
finding  unsoundness  of  mind  on  the  part  of  the  donor,  and 
that  the  defendant  both  knew  and  took  advantage  of  it.  It 
.would  have  been  error,  therefore,  for  the  trial  judge  to  have 
taken  the  case  from  them.  But  his  charge  was  very  favorable 
to  the  defendant.  He  made  it  the  law  of  the  case  that  the 
plaintiff  could  not  recover  unless,  first,  Riggs  was  at  the  time 
of  the  transaction,  of  unsound  mind ;  second,  that  the  defend- 
ant's agent  had  notice  of  his  condition ;  and  he  told  the  jury  thAt 
the  plaintiff  could  not  recover  if  either  proposition  was  found 
in  favor  of  the  defendant.  If  the  verdict  had  been  the  other 
way,  the  plaintiff  might  have  had  cause  for  complaint  as  to  the 
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Becond  proposition.  Certainly  the  defendant  could  ask  nothing 
more. 

But  the  greater  contention  of  the  learned  counsel  for  the 
appellant  appears  to  turn  upon  the  significance  of  the  phrase 
"  unsound  mind."  In  his  view,  however  great  or  numerous 
the  delusions  of  a  party  may  be,  and  however  closely  donnected 
with  the  act  in  question,  it  will  not  be  invalidated  unless  there 
has  happened  to  him  a  "  total  deprivation  of  sense."  In  these 
words,  therefore,  he  asked  the  judge  to  charge  the  jury.  The 
court  did  not  err  in  refusing  the  request.  A  person  answering 
such  description  would  be  an  idiot  or  an  imbecile,  depending 
upon  his  natural  condition,  or  his  becoming  so  through  accident 
or  great  age.  But  one  may  be  of  unsound  mind,  and  yet  be 
neither  an  idiot  nor  an  imbecile.  When  it  is  agreed  in  so 
many  words  that  a  person  is  of  ^^  unsound  mind,"  and  nothing 
more  appears,  the  party  in  whose  favor  the  concession  is  made 
may  well  claim  that  the  unsoundness  is  total  as  the  plaintiff 
successfully  did  on  the  first  appeal.  The  phrase,  however,  is 
satisfied  when  it  is  shown  that  the  person  whose  act  is  chal- 
lenged, was  at  the  time  of  its  commission,  laboring  under  a 
delusion,  and  was  led  to  perform  the  act  by  a  belief  ^^  that 
something  existed  which  had  no  existence  whatever  but  in  his 
own  heated  imagination,"  and  out  of  which  he  is  incapable  of 
being  reasoned.  In  such  a  case  he  is  said  to  be  mad  or  insane 
upon  the  subject  involved  in  the  act. 

The  trial  judge  adopted  this  view.  He  told  the  jury  that 
sanity  was  to  be  presumed ;  that  the  burden  was  on  the  plaint- 
iff to  show  that  Riggs  was  of  unsound  mind;  that  there  was  no 
evidence  that  he  was  wholly  devoid  of  sense,  and  confined  their 
inquiry  to  the  question  whether  he  was  affected  with  insane 
delusions  in  regard  to  the  persons  who  were  the  natui'al 
objects  of  his  bounty,  and  who,  unless  other  disposition  of  his 
property  was  made,  would  at  his  death  receive  it,  and  left  them 
to  say,  upon  the  evidence,  whether  that  delusion,  if  there  was 
one,  ^^  so  took  possession  of  his  mind  that  he  could  not  act  upon 
that  subject  with  sense."  He  was  careful  to  instruct  the  jury 
to  discriminate  between  perverse  opinions,  violence  of  manner, 
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ill-temper,  moroseness,  eeverity,  austerity,  eccentricity,  or  even 
brutality  toward  his  wife  and  children,  and  alienation  of  mind. 

The  law  was  well  stated.  If  delusion  existed  upon  one  sub- 
ject, he  was  as  to  that  of  unsound  mind,  although  in  regard  to 
other  subjects  he  might  reason  and  act  like  a  rational  man. 
{Seamen^a  Friend  Society  v.  Hopper^  33'N.  Y.  619 ;  BoughUm 
V.  Knight,  L.  R.,  3  Prob.  and  Div.  68 ;  Glapp  v.  FuUer- 
ton.,  34  N.  Y.  190 ;  Dew  v.  Clark,  3  Add.  Eccl.  79 ;  1  Story 
on  Contracts,  17.) 

The  intestate  seems  to  have  been  occupied  at  all  times  with 
schemes  forgetting  his  property  so  disposed  of  that  his  family 
should  have  none  of  it.  He  was  advised  and  felt  that  a  will 
could  not  stand  against  them.  The  defendant's  agent  appears 
to  have  been  of  the  same  opinion,  and  there  can  be  no  doubt  that 
the  gifts  were  the  result  of  his  device,  and  that  it  was  resorted 
to  by  the  intestate  under  the  influence  of  a  delusion  whidi  left 
,him  no  mind  of  his  own  —  no  sane,  therefore  no  sound  mind. 
The  defendant  is  bound  by  the  knowledge  of  its  agents,  and  must 
be  deemed  to  have  entered  upon  the  transaction  at  its  peril. 
In  such  a  case  it  is  not  material  to  inquire  whether  restoration 
can  be  made  without  impairment  of  its  own  estate. 

Errors  are  alleged  in  admitting  evidence :  firet,  of  Lyon :  "  In 
the  first  interview,  state  how  his  conversation,  his  conduct  and 
appearance  impressed  you,  whether  as  the  conduct,  appearance 
and  language  of  a  sane  or  insane  man  % "  So  far  as  the  answer  of 
the  witness  applied  to  the  question,  it  amounted  to  nothing.  "  I 
don't  know,"  he  says,  "  that  I  entertained  any  particular  view 
upon  the  subject  at  that  time,  Avhether  his  conduct  was  that  of 
a  sane  or  insane  man."  The  next  question  called  the  attention 
of  the  witness  to  the  conduct  and  language  of  the  donor,  al- 
ready given  by  him,  and  asked  whether  at  the  time  they  im- 
pressed him  as  rational  or  irrational.  The  objection  to  this 
question  was  a  general  one,  and  if  the  question  is  defective  at 
all,  it  is  in  form,  not  substance.  {DewUt  v.  Barley,  9  N.  Y. 
371.)  The  third  question  to  which  we  are  referred  was  not 
objected  to  at  the  trial. 
,  Some  other  propositions  are  argued  by  the  learned  counsel 
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for  the  appellant,  but  in  the  view  we  have  already  taken  of 
the  case  and  the  charge  as  actually  made,  they  become  unim- 
portant. 

We  think  the  plaintiS  was  entitled  to  his  judgment  and  it 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Samuel  J.  Mack,  Appellant,  v,  Mobton  B.  Austin,  as  Execu- 
tor, etc.,  Respondent. 

A  real  estate  mortgage,  executed  by  a  married  woman,  which  was  unac- 
companied bj  "  a  bond  oj  other  separate  instrument/'  contained  this 
clause  :  "  This  grant  is  intended  as  a  security  for  the  payment  of  the 
sum  of  $1^00,  money  loaned  and  advanced  to  said  party  of  the  first  part, 
for  her  benefit  and  on  the  credit  of  her  separate  estate  and  property,  and 
said  party  of  the  first  part  hereby  charges  her  separate  estate  with  the 
payment  of  said  sum."  In  an  action  to  recover  a  deficiency  arising  upon 
foreclosure  of  the  mortgage,  heUd,  that  this  was  not  an  express  covenant 
to  pay,  within  the  meaning  of  the  provision  of  the  Revised  Statutes  (1  R. 
S.  738,  §  189),  declaring  that  "  no  mortgage  shall  be  construed  as  imply- 
ing a  covenvit  for  the  payment  ol  the  sum  intended  to  be  secured,  and 
where  there  shall  be  no  express  covenant  for  such  payment  contained  in 
the  mortgage  *  *  *  the  remedies  of  the  mortg^ee  shall  be  confined 
to  the  lands"  mortgaged,  and  that  therefore  the  action  was  not  main- 
tainable. 


(Argued  March  11,  1884 ;  decided  April  15, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  14, 1883,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  sustaining  a  de- 
murrer to  plaintiff's  complaint.  (Reported  below,  29  Hun,  534.) 

The  nature  of  the  action  and  the  material  facts  alleged 
in  the  complaint  are  set  forth  in  the  opinion. 
SicKELS  —  Vol.  L.  65 
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Chester  M,  Elliott  for  appellant.  The  terms  of  the  mort- 
gage are  sufficiently  strong  to  render  the  mortgagor  liable  for 
the  deficiency.  (1  R.  S.  689.)  Any  words  showing  the 
intent  of  the  parties  to  a  contract  to  do  or  not  to  do  a  cer- 
tain thing  raises  an  express  covenant.  {Booth  v.  Cleveland 
MiU  Co,,  74  N.  Y.  15;  13  N.  H.  518 ;  65  Barb.  158.)  The 
words  used  in  the  security  clause  show  an  intent  to  bind  the 
entire  separate  estate  of  the  mortgagor.  {Owen  v.  Cawley,  86 
N.  Y.  600 ;  Ballin  v.  Dillaye,  37  id.  35  ;  Manhat  Mfg.  Co. 
V.  Thompson,  58  id.  80 ;  Nash  v.  MitcheU,  71  id.  203  ;  ftwA- 
ma/n  v.  Henry,  75  id.  103 ;  Tiemeyer  v.  Tumquist,  85  id. 
521 ;  J'homas  on  Mortgages,  198.)  An  action  will  lie  upon  a 
mortgage  which  contains  an  admission  or  recognition  of  an  ex- 
isting debt.  {Elder  v.  Rotise,  16  Wend.  218;  Coleman  v. 
Van  Bensselaer,  44  How.  Pr.  368 ;  Culver  v.  Sisson,  3  N.  Y. 
264.)  Had  Mrs.  Austin  given  a  bond  which  did  not  in  some 
manner  charge  her  separate  estate  it  would  have  been  a 
nullity.  {Kidd  v.  Conway,  65  Barb.  158.)  The  clause  charg- 
ing the  mortgagor's  separate  estate  does  not  refer  to  the 
premises  described  in  the  mortgage.  {Ripley  v.  Larmouth, 
56  Barb.  21 ;  Marvin  v.  Stone,  2  Cow.  781 ;  Gifford  v.  Fird 
Fresh  Gh.,  56  Barb.  114 ;  MiUer  v.  11.  &  St.  J.  R.  R.  Co., 
90  N.  Y.  430  ;  Barhydt  v.  EUis,  45  id.  107 ;  Ward  v.  Whit- 
7iey,  8  id.  442,  446.) 

H.  Y.  Rowland  for  respondent.  As  the  security  clause  in 
the  mortgage  contained  no  express  covenant  to  pay,  and  no  ac- 
knowledgment of  a  personal  indebtedness  or  promise  to  pay, 
the  mortgagee's  remedy  is  limited  to  the  lands  named  in  the 
mortgage.  (3  R.  S.  [7th  ed.]  2195 ;  Severance  v.  Griffith,  2 
Lans.  38 ;  Coleman  v.  Van  Rensselaer,  44  How.  368  ;  Suffi^ld 
V.  BasJcervil,  2  Mod.  36 ;  Gaylord  v.  Knapp,  15  Hun,  87 ; 
Howe  V.  Fisher,  2  Barb.  Ch.  559 ;  Vrooman  v.  Dunlap,  30 
Barb.  203  ;  Culver  v.  Sisson,  3  N.  Y.  264 ;  Turk  v.  Rid^e,  41 
id.  201 ;  Weed  v.  C(yoiU,  14  Barb.  242 ;  Brisco  v.  King,  Cro. 
Jac.  281.) 
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Finch,  J.  The  demurrer  interposed  raises  tlie  question 
whether  the  complaint  states  a  good  cause  of  action.  The  suit 
is  brought  to  recover  a  deficieucy  resulting  from  the  fore- 
closure of  a  mortgage  made  and  executed  by  Mrs.  Austin,  the 
defendant's  testatrix,  and  is  founded  upon  the  mortgage  alone. 
No  bond  accompanied  it,  and  no  personal  liability  for  a  de- 
ficiency arose,  unless  by  virtue  of  some  express  covenant  to 
pay ;  for  so  is  the  statute  which  enacts  that  no  "  mortgage  shall 
be  construed  as  implying  a  covenant  for  the  payment  of  the 
sum  intended  to  be  secured,  and  where  there  shall  be  no  express 
covenant  for  such  payment  contained  in  the  mortgage,  and  no 
bond  or  other  separate  instrument  shall  have  been  given,  the 
remedies  of  the  mortgagee  shall  be  confined  to  the  lands  men- 
tioned in  the  mortgage."  (1  R.  8.  738,  §  139.)  The  complaint 
sets  out  the  entire  instrument,  and  the  appellant,  seeking  to 
find  in  it  the  statutory  requirement  of  an  express  promise  to 
pay,  relies  upon  two  clauses  which  it  contains.  After  the 
grant  of  the  land  described,  the  mortgage  declares :  "  This 
grant  is  intended  as  security  for  the  payment  of  the  sum  of 
$1,200,  money  loaned  and  advanced  to  said  party  of  the  first 
part  for  her  benefit  and  on  the  credit  of  her  separate  estate  "  and 
property,  and  said  party  of  the  first  part  hereby  charges  her 
separate  estate  with  the  payment  of  said  sum.  The  argument 
then  is  that  a  loan  on  the  credit  of  her  separate  estate  gener- 
ally is  meant,  and  is  the  precise  equivalent  of  a  loan  upon  her 
personal  credit,  and  so  there  is  an  admission  of  an  existing  per- 
sonal debt.  Even  then  the  covenant  to  pay  would  only  be 
present  by  implication,  and  no  express  covenant  would  exist. 
Doubtless,  if  the  plaintiflE  was  suing  upon  an  original  loan,  and 
using  the  admission  as  evidence,  it  might  serve  to  raise  an  im- 
plied promise  to  pay,  but  no  such  cause  of  action  is  pleaded. 
That  alleged  rests  wholly  upon  the  mortgage,  and  can  only  be 
sustained  by  the  presence  in  its  terms  of  an  express  covenant. 
In  Suffield  V.  BasJcervU  (2  Mod.  36)  an  admission  of  a  loan 
made  to  the  mortgagor  was  held  ineffectual  for  a  purpose  like 
the  present. 

But  the  ijlause  relied  on  is  claimed  to  be  further  modified 
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and  strengthened  by  one  which  follows.  The  two  claoses  taken 
together  result  in  an  admission  that  the  money  was  loaned  for 
the  benefit  and  on  the  credit,  of  her  separate  estate,  and  that 
she  "  hereby  "  charges  her  "  said  "  separate  estate  with  the 
payment  of  the  sam.  There  is  still  no  express  covenant  to  pay. 
Although  Mrs.  Austin  had  other  separate  property,  as  the 
complaint  avers,  yet  the  natural  construction  of  her  admission 
is  that  $1,200  was  loaned  to  her,  not  on  her  personal  credit, 
but  on  the  credit  of  her  separate  estate,  which  said  separate 
estate  she  liereby^  that  is,  by  the  execution  of  the  mortgage, 
charges  with  the  payment.  The  charge  is  thus  limited  to  so 
much  of  her  separate  estate  as  is  described  in  the  mortgage,  as 
that  and  that  only  is  what  by  the  instrument  is  made  liable  for 
the  debt.  But  if  construed  more  broadly  it  is  still  the  case  of 
a  charge  created,  without  an  express  personal  covenant  to  pay. 
It  still  imports  that  a  specific  estate  or.  property  was  to  be 
debtor  for  the  sum,  and  not  the  owner  personally  and  irre- 
spective of  such  property.  {Hone  v.  Fisher^  2  Barb.  Ch.  559 ; 
Gaylord  v.  Knapp^  15  Hun,  87.)  It  would  be  easy  to  infer 
or  imply  a  promise  from  what  is  said ;  but  precisely  that  is 
what  the  statute  forbids,  and  we  must  obey  it.  The  General 
Term  was  right  in  saying  that  there  was  no  express  covenant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Probate  of  the  Will  of  Eliza  M.  Smtih, 

deceased. 

The  fact  that  the  beneficiarj  was  the  attorney  of  the  decedent  does  not 
alone  create  a  presumption  that  a  testamentary  gift  was  procnred  bj 
fraud  or  undue  influence. 

It  seems,  however,  that  when  a  person  of  advanced  years  and  infirm,  men- 
tally and  physically,  has  made  his  attorney  the  principal  beneficiary,  and 
it  appears  that  tbis  was  contrary  to  previously  expressed  testamentary  in- 
tention,  that  the  attorney  was  the  draftsman  of  the  will  and  took  an 
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active  part  in  procuring  its  execution,  and  tliat  tlie  testator  acted  without 
independent  advice,  the  burden  is  imposed  upon  the  attorney  of  satis- 
fying the  court  that  the  will  was  the  free,  untrammeled,  intelligent  expres- 
sion of  the  intention  of  the  testator. 

In  proceedings  for  the  probate  of  a  will  the  executor  who  presented  the 
will  for  probate,  and  who  was  the  principal  legatee,  after  proving  the 
loss  of  a  former  will,  drawn  bj  him,  and  executed  bj  the  testatrix,  was 
permitted  to  testify  to  its  contents,  and  was  also  allowed,  after  testifying 
that  ho  had  an  interview  with  the  decedent,  to  testify  that  a  memoran- 
dum produced  was  made  by  him  at  the  house  of  the  testatrix,  at  the 
time  of  the  interview,  and  that  from  it  another  prior  will  was  drawn  by 
him.  HM  error;  that  the  evidence  was  "  coneeming  a  personal  transac- 
tion or  communication  between  the  witness  and  the  deceased "  within 
the  meaning  of  section  829  of  the  Code  of  Civil  Procedure. 

The  probate  was  opposed  by  one  who  was  a  stranger  in  blood  to  the  tes- 
tatrix, but  who  claimed  as  a  legatee  under  former  wills  executed  by  her. 
HM,  that  he  was  a  person  deriving  an  interest  under  the  deceased  within 
the  meaning  of  said  section. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  2545),  declaring  that 
no  decree  or  order  of  a  surrogate  shall  be  reversed  for  error  in  admit- 
ting or  rejecting  evidence  "  unless  it  appears  to  the  appellate  court  that 
the  exceptant  was  necessarily  prejudiced  thereby,"  when  incompetent 
evidence  has  been  received,  or  competent  evidence  rejected,  and  it  ap- 
pears that  the  evidence  was  important  and  material,  and  the  court  of 
review  cannot  say  that,  notwithstanding  the  error,  the  judgment  is  right, 
or,  if  it  entertains  a  reasonable  doubt,  a  case  is  presented  where  the  party 
excepting  was  **  necessarily  prejudiced/'  and  the  error  requires  a  reversal 
of  the  judgment. 

(Argued  March  19,  1884  ;  decided  April  15, 1884.; 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  January  23,  1883,  which  affirmed  a  decree  of  the  sur- 
rogate of  Ulster  county,  admitting  to  probate  the  will  of  Eliza 
M.  Smith,  deceased. 

The  proponent,  William  Lawton,  was  the  chief  "beneficiary 
under  the  will  of  September  13,  1880,  propounded  for  probate. 
He  was  a  lawyer,  he  drew  the  will,  and  had  been  the  legal 
adviser  of  the  decedent,  for  whom  he  had  drawn  several  wills 
prior  to  the  one  in  question.  The  will  was  drawn  and  exe- 
cuted on  the  day  of  its  date,  during  the  last  sickness  of  the  tes- 
tatrix, who  died  five  days  thereafter.     She  had  no  heirs  or 


518  Matter  of  Will  of  Smith.  [April, 


Statement  of  case. 


next  of  kin,  and  at  the  time  of  her  death  was  more  than 
seventy-five  years  of  age.  The  probate  of  the  will  was  con- 
tested by  Eliza  J.  Hamilton  on  the  ground  of  the  incapacity 
of  the  testatrix  and  of  fraud  and  undue  influence.  The  con- 
testant was  a  legatee  in  three  wills  executed  by  the  testatrix, 
.the  first  dated  February  13,  1878,  the  second  July  13,  1880, 
and  the  third  July  18,  1880.  J3y  the  first  and  second  wills 
she  was  made  residuary  legatee,  by  the  third  she  was  given 
a  legacy  of  $3,000,  and  by  the  same  will  other  legacies  to 
the  amount  of  $2,500,  the  proponent  was  made  residuary 
legatee.  The  wills  of  July  13,  1880,  and  July  18,  1880,  were 
drawn  by  the  proponent.  By  the  will  in  controversy  the  tes- 
tatrix gave  to  St.  John's  Church,  Kingston,  a  legacy  of  $500 ; 
to  Mrs.  Josephine  Peters,  $500;  to  George  L»  Lawton,  the 
son  of  proponent,  $2,000 ;  to  Walter  S.  Hamilton,  her  stock 
in  the  Lake  Shore  railroad ;  and  to  the  proponent  (whom  she 
made  executor)  the  residue  of  her  estate. 

The  contestant  on  the  hearing,  for  the  purpose  of  establish- 
ing the  incapacity  of  the  testatrix  to  make  the  will  in  question, 
called  two  physicians  who  had  attended  the  testatrix  profes- 
sionally during  her  last  sickness,  who  were  permitted,  against 
the  objection  of  the  proponent,  to  express  an  opinion  in  re- 
spect to  the  mental  capacity  of  the  testatrix,  founded  upon 
their  observation  of  the  testatrix  during  her  illness,  and  also 
to  state  facts  of  which  they  became  cognizant  in  their  profes- 
sional capacity,  tending  to  prove  that  the  testatrix  was  non 
compos  and  incapable  of  making  a  will.  There  was  other  evi- 
dence bearing  in  the  same  direction. 

The  evidence  on  the  part  of  the  contestant  was  controverted 
by  evidence  on  the  part  of  the  proponent,  tending  to  sustain 
the  claim  on  his  part  that  the  testatrix,  when  the  will  was 
made,  was  of  sound  and  disposing  mind  and  memory.  The 
charge  of  undue  influence  rested  for  its  support  upon  the  rela- 
tion between  the  testatrix  and  the  proponent,  the  change  of 
testamentary  intention  indicated  by  a  comparison  of  the  will 
in  controversy  with  the  prior  wills,  and  various  facts,  declara- 
tions and  circumstances  proved  on  the  part  of  the  contestants. 
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Tlie  proponent,  to  rebut  the  charge  of  undue  influence,  pro- 
duced a  will  of  the  decedent,  drawn  by  her,  and  executed  in 
1870,  hy  which  she  gave  to  the  proponent  and  his  family  sub- 
stantially her  whole  estate ;  aIso  a  will  dated  August  10,  1880, 
but  which  in  part  was  drawn  and  executed  September  10, 1880, 
containing  substantially  the  same  provisions  as  the  will  in 
question,  but  which,  having  been  witnessed  by  the  proponent, 
the  principal  beneficiary,  was  superseded  by  the  new  will  to 
obviate  this  objection. 

The  proponent  was  permitted,  against  the  objection  of  the 
contestant,  to  testify  to  the  contents  of  a  last  will  drawn  by 
him  and  executed  by  the  decedent,  about  twenty  years  prior 
to  her  death,  whereby  she  gave  her  estate  to  a  child  of*,  pro- 
ponent, now  deceased.  He  was  also  permitted  to  testify,  under 
objection,  that  the  will  of  September  10,  1880,  was  drawn 
from  a  memorandum  made  by  him  September  10,  1880,  at  the 
house  where  decedent  resided,  with  a  view  to  the  will  executed 
on  that  day.  The  objection  to  this  and  the  evidence  as  to  the 
contents  of  the  last  will  was  put  upon  the  ground  that  the 
proponent  was  an  incompetent  witness  to  prove  the  facts  under 
section  829  of  the  Code.  There  were  other  objections  of  the 
same  character  to  other  evidence  given  by  the  proponent. 

John  E.  Van  Etten  for  appellant.  Opinions  of  subscribing 
witnesses  are  estimated  according  to  the  means  of  information 
possessed  by  them.  {Swenarton  v.  Hancock^  9  Abb.  N.  C. 
338,  340,  343 ;  PlaU  v.  FlaU,  2  T.  &  C.  40.)  The  religious 
waverings  of  the  testatrix  indicated  aberration  of  mind.  {Lcm- 
smg  V.  Jitcaaelly  13  Barb.  624.)  A  party  who  offers  an  instrument 
for  probate  as  a  will,  especially  when  prepared  by  himself, 
must  show  satisfactorily  that  it  is  the  will  of  the  alleged 
testator,  and  upon  this  question  he  has  the  burden  of  proof. 
{Rollv^agen  v.  MoUwagen^  63  N.  T.  617,  518,  519  ;  Hegarty 
V.  King^  L.  R,  6  Ireland,  249  ;  Childrena^  etc.,  v.  Zoveridge, 
70  N.  Y.  309 ;  Mairig  v.  SUter,  3  Bradf .  133 ;  Abbott's  Trial 
Evidence,  114 ;  DeUfidd  v.  Pariah,  25  N.  Y.  9,  30,  34 ;  Red- 
field's  Am.  Oases  on  Law  of  Wills,  4  ;  Kingsley  v.  Blanchard, 
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66  Barb.  317 ;  Lake  v.  Raney^  33  id.  49 ;  PlaU  v.  PhM^  2 
T.  &  C.  25,  40 ;  Tyler  v.  Gardiner,  35  N.  Y.  594;  McLaugh^ 
lin  V.  MoDevittj  63  id.  213 ;  EoUwagen  7.  Rolhjoagen^  id. 
517,  518 ;  NeaUt  v.  Lockmany  34  id.  167 ;  Sears  y.  Shafer,  6 
id.  268 ;  Landng  v.  EuaaeUy  13  Bftrb.  510 ;  Whitehead  v. 
Kennedy,  7  Hun,  230;  Sear%  v.  /SAa/er,  1  Barb.  408  ;  Brock 
V.  ^arn«,  40  id.  521 ;  Yreeland  v.  MoGlMand,  1  Bradf.  Surr. 
393  ;  PlMt  V.  PlaM,  2  T.  &  C.  25,  40 ;  Smnartan  v.  Hanoodc, 
9  Abb.  N.  C.  327.)  Undue  influence  may  be  found 
wlien  any  relation  of  mutual  confidence  exists  between  the 
parties,  such  as  attorney  and  client.  {Neabit  v,  Lockmaariy  34 
N.  Y.  167 ;  Sears  v.  Shafer^  6  id.  268  ;  Whitehead  v.  Winter- 
ton,  7  Hun,  230 ;  Brock  v.  Bams,  40  Barb.  521 ;  Huguenin 
V.  Baedy,  14  Ves.  273 ;  Ford  v.  Uennes^,  70  Mo.  580.)  A 
sudden  change  —  a  sudden  revolution  of  intention -r- in  a  will, 
originating  with  the  chief  beneficiary,  calls  for  close  scrutiny, 
and  direct  eyidence  of  fraud  and  undue  influence  is  unnecessary. 
{Swenarton  v.  Hancock^  9  Abb.  N.  C.  327,  362,  363 ;  Lan^ 
sing  V.  PtcsseU,  13  Barb.  522 ;  Tyfer  v.  Gardiner,  35  N.  Y. 
559 ;  Delafield  v.  Parish,  25  id.  35 ;  McLaughlin  v.  Mo- 
Devitty  63  id.  213 ;  RoUwagen  v.  RoUwagen,  id.  504.) 
The  surrogate  erred  in  discarding  the  testimony  of  the  physi- 
cians. {Pierson  v.  People^  79  N.  Y.  424  ;  Edington  v.  ^t7ia 
L,  Ins.  Co,y  77  id.  564,  569 ;  Stauntonv.  Parker,  10  Hun,  55  ; 
RoUwagen  v.  RoUwagen,  63  N.  Y.  510 ;  Swenarton  v.  Ran- 
cock,  9  Abb.  N.  0.  351 ;  GraUan  v.  Met.  Z.  Ins.  Co.,  SON. 
Y.  281  ;  Stede  v.  Ward,  30  Hun,  562;  77  K  Y.  564;  19 
Ilnn,  555 ;  Templeton  v.  People,  3  id.  357.)  The  true  test  of 
testamentary  capacity  is  the  competency  of  the  testator  to 
understand  and  comprehend  the  act  in  relation  to  his  property 
and  the  objects  of  his  bounty.  [Ddafidd  v.  Parish,  25  N. 
Y.  29;  Swenarton  v.  Hancock,  9  Abb.  N.  C.  327.)  It 
was  error  to  allow  the  proponent  to  testify  concerning  per- 
sonal transactions  and  communications  between  himself  and 
the  deceased.  (Code  of  Pro.,  §  829 ;  Pease  v.  Bamett,  80 
Hun,  525  ;  Steele  v.  Ward,  id.  555,  560.)  In  an  appeal  from 
a  surrogate's  decree  upon  the  probate  of  a  will,  the  hearing  is 


1884.]  Matter  of  Will  of  Smith.  521 


Statement  of  case. 


de  novo  in  the  appellate  courts.  {Fooie  v.  Beecher^  78  N.  Y. 
158 ;  Clapp  v.  FuUerton^  34  id.  190  ;  Children  v.  Loveridge^ 
70  id.  409,  410.)  The  legal  presumption  of  imposition,  fraud 
and  undue  influence  arising  from  the  relation  of  the  parties, 
and  the  age,  infirmity,  disease  and  incapacity  of  the  testatrix, 
not  liaving  been  overthrown  by  affirmative  evidence,  but 
strengthened  thereby,  probate  should  have  been  denied.  {Roll- 
wagen  v.  RoUwagen^  63  N.  Y.  504 ;  Tyler  v.  Gardner^  25  id. 
681 ;  Swenarton  v.  Hancock,  9  Abb.  N.  C.  326,  364 ;  Jar- 
man  on  Wills,  38  ;  Mowery  v.  Silier,  2  JBradf.  133 ;  Foreman 
v.  Smithy  7  Lans.  443.) 

e/.  Newton  Fiero  for  respondent.  The  determination  of  the 
surrogate,  as  affirmed  by  the  General  Term,  is  conclusive  and 
final  upon  all  questions  of  fact  in  the  case  and  will  not  be 
reviewed  by  this  court.  {In  re  Predate  Will  of  Uiggins,  18 
Weekly  Dig.  293  ;  Davis  v.  Olark,  87  N.  Y.  523  ;  In  Matter 
ofRosSy  id.  514 ;  Marx  v.  McGlynn^  88  id.  369.)  Witnesses 
may  characterize  as  rational  or  irrational  "  the  acts  and  declara- 
tions to  which  they  testify."  {Clapp  v.  FuUerton^  34  N.  Y. 
190 ;  De  Witt  v.  Barley^  17  id.  347 ;  Abbott's  Trial  Evidence, 
118,  note  3 ;  Ddafidd  v.  Parish^  25  N.  Y.  88 ;  Seamen's 
Friend  Soc.  v.  Hopper ^  33  id.  641 ;  Oratian  v.  Met  L,  Ins. 
Co.y  80  id.  281 ;  Edington  v.  Mut  L.  Ins.  Co.,  67  id. 
185  J  Snyder  v.  Sherman,  11  Weekly  Dig.  158 ;  S.  C,  23  Hun, 
139;  FooteY,  Beecher,  78  N.  Y.  158;  Taylor's  Med.  Jur., 
680 ;  Redfield  on  Wills,  116,  note  19 ;  Horn  v.  PuUmun,  72  N. 
Y.  276 ;  Snyder  v.  Sherman,  23  Hun,  141 ;  1  Redfield,  183.) 
The  evidence  of  Dr.  Geo.  C.  Smith,  as  to  the  delirious  condi- 
tion of  the  decedent  some  time  before  the  execution  of  the 
will,  presents  the  question  as  to  the  nature  of  that  delirium  and 
as  to  whether  it  was  continuous.  (1  Redfield,  116;  Ray's 
Med.  Jur.  of  Insanity,  §§  213,  218 ;  Brogden  v.  Brown,  2 
Addams,  441 ;  Evans  v.  Knight,  1  id.  229 ;  1  Beck's  Med. 
Jur.  822.)  A  party  seeking  to  avoid  a  will  on  the  ground  of 
undue  influence  must  show  that  the  testator  was  subjected  to 
such  influence  as  amounted  to  moral  coercion.  The  fact  that  a 
SioKELs  —  Vol.  L.  66 
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testatrix  changed  her  mind  in  substantial  respects  is  not  con- 
clusive, and  does  not  show  slie  was  incompetent  or  under 
i-estraint.  {Dou^dLl  v.  Gates,  14  Weekly  Dig.  501 ;  Coii  v. 
Patchen,  77  N.  Y.  533 ;  Horn  v.  PvUmcm,  72  id.  269 ;  Post 
V.  Mason,  91  id.  649  ;  23  Alb.  L.  J.  227 ;  Marx  v.  McGlynn, 
88  N.  T.  357;  Children's  Aid  Sog.  v.  Loveridge,  70  id. 
389,  393,  409.)  A  case  on  appeal,  like  the  present  one,  is  to  be 
determined  on  the  competent  evidence  submitted  without  con- 
sidering such  as  may  be  incompetent.  {Snyder  v.  Sherman, 
23  Hun,  139  ;  Brick  v.  Brick,  66  N.  T.  144 ;  Foote  v.  Beecher, 
78  id.  155  ;  Hewlett  v.  Wood,  55  id.  634 ;  Matter  of  Boss,  87 
id.  520 ;  Heir  v.  Grant,  47  id.  278 ;  90  id.  659 ;  Code  of 
Civ.  Pro.,  §  2545 ;  Copeland  v.  Van  Alstyne,  9  Weekly  Dig. 
407;  MaUer  of  Boss,  87  N.  Y.  521;  Post  v.  Mason,  91  id. 
549.) 

Andrews,  J.  Undue  influence,  which  is  a  species  of  fraud, 
when  rehed  upon  to  annul  a  transaction  inter  partes,  or  a  testa- 
mentary disposition,  must  be  proved,  and  cannot  be  presumed. 
But  the  relation  in  which  the  parties  to  a  transaction  stand  to 
each  other,  is  often  a  material  circumstance  and  may  of  itself  in 
some  cases  be  sufficient  to  raise  a  presumption  of  its  existence. 
Transactions  between  guardian  and  ward,  attorney  and  client, 
trustee  and  cestui  que  trust,  or  persons  one  of  whom  is  dependent 
upon  and  subject  to  the  control  of  the  other,  are  illustrations 
of  this  doctrine.  Dealings  between  parties  thus  situated,  re- 
sulting in  a  benefit  conferred  upon,  or  an  advantage  gained  by 
the  one  holding  the  dominating  situation,  naturally  excite  sus- 
picion, and  when  the  situation  is  shown,  then  there  is  cast  upon 
the  party  claiming  the  benefit  or  advantage,  the  burden  of  re- 
lieving himself  from  the  suspicion  thus  engendered,  and  of 
showing  either  by  direct  proof  or  by  circumstances  that  the 
transaction  was  free  from  fraud  or  undue  influence,  and  that 
the  other  party  acted  without  restraint  and  under  no  coercion, 
or  any  pressure  direct  or  indirect,  of  the  party  benefited. 
This  rule  does  not  proceed  upon  a  presumption  of  the  invalid- 
ity of  the  particular  transaction,  without  proof.     The  proof  is 
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made  in  the  first  instance  when  the  relation  and  the  personal 
intervention  of  the  party  claiming  the  benefit,  is  shown. 
The  law  is  not  so  impracticable  as  to  refuse  to  take  notice 
of  the  influence  of  greed  and  selfishness  upon  human  coftduct, 
and  in  the  case  supposed  it  wisely  interposes  by  adjusting  the 
quality  and  measure  of  proof  to  the  circumstances,  to  protect 
the  weaker  party  and,  as  far  as  may  be,  to  make  it  certain  that 
trust  and  confidence  have  not  been  perverted  or  abused.  {Neshit 
V.  Lockinan^  34  N.  Y.  167 ;  Gfrme  v.  Cornell^  75  id.  91 ;  31 
Am.  Kep.  428 ;  Marx  v.'  McGlynn,  88  N.  Y.  357.) 

The  rule  to  which  we  have  adverted  seems  however,  to  be 
confined  to  cases  of  contracts  or  gifts  inter  vivoSy  and  does  not 
apply  in  all  its  strictness  at  least,  to  gifts  by  will.  It  has  been 
held  that  the  fact  that  the  beneficiary  was  the  guardian,  attor- 
ney, or  trustee  of  the  decedent,  does  not  alone  create  a  pre- 
sumption against  a  testamentary  gift,  or  that  it  was  procured 
by  undue  influence.  {Coffin  v.  Coffin^  23  N.  Y.  9  ;  Post  v. 
Mason,  91  id.  639 ;  43  Am.  Rep.  689 ;  Parfiit  v.  Lawless, 
L.  R.,  2  Pro.  &  Div.  462.)  The  mere  fact  therefore  that  the 
proponent  was  the  attorney  of  the  testatrix  did  not,  according 
to  the  authorities  cited,  create  a  presumption  against  the  va- 
lidity of  the  legacy  given  by  her  will.  But  taking  all  the  cir- 
cumstances together  —  the  fiduciary  relation,  the  change  of 
testamentary  intention,  the  age,  and  mental  and  physical  condi- 
tion of  the  decedent,  the  fact  that  the  proponent  was  the  drafts- 
man and  principal  beneficiary  under  the  will  and  took  an  active 
part  in  procuring  its  execution,  and  that  the  testatrix  acted 
without  independent  advice,  a  case  was  made  which  required 
explanation,  and  which  imposed  upon  the  proponent  the  burden 
of  satisfying  the  court  that  the  will  was  the  free,  untrammeled 
and  intelligent  expression  of  the  wishes  and  intention  of  the 
testatrix.  (See  note  to  Haguenin  v.  Baseley,  2  W.  &  T.  Lead- 
ing Cas.  in  Eq.  1156 ;  Kedfield  on  Wills,  515,  and  cases  cited.) 

The  surrogate  reached  a  conclusion  adverse  to  the  contestant 
upon  both  grounds  upon  which  the  validity  of  the  will  was 
questioned.  He  found  that  the  testatrix  had  testamentary  ca- 
pacity and  that  the  will  was  not  procured  by  any  fraud  or  undue 
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influence.  We  think  thereVas  evidence  to  snpport  the  con- 
clusion of  the  snrrogate  upon,  both  points.  But  upon  neither 
was  the  case  free  from  doubt.  We  do  not  intend  to  enter  into 
a  discussion  of  the  facts.  We  have  reached  the  conclusion  that 
the  judgment  oughtlfo  be  reversed  for  errors  in  the  admission 
of  evidence  on  the  question  of  undue  influence,  which  was 
calculated  to,  and  which  we  cannot  say  may  not  have  had  a 
material  influence  upon  the  determination  of  the  surrogate. 

The  proponent  was  examined  as  a  witness  in  his  own  behalf. 
He  was  permitted  to  testify  to  the  contents  of  a  lost  will  of  the 
testatrix,  drawn  by  the  proponent  and  executed  by  her  twenty 
years  before  her  death,  by  which  she  gave  her  estate  to  a  child 
of  the  proponent,  since  deceased.  The  existence  and  execution 
of  this  will,  its  loss,  and  its  contents,  were  proved  by  his  testi- 
mony alone.  The  proponent  was  also  allowed  to  testify  that  a 
memorandum  produced  was  made  by  him  on  the  10th  of  Sep- 
tember, 1880,  three  days  before  the  execution  of  the  will  in 
question,  at  the  house  of  Mrs.  Peters,  where  the  testatrix 
resided,  and  that  the  will  drawn  by  him  on  that  day  (but  dated 
August  10, 1880),  was  drawn  from  the  memorandum.  The  will 
in  question  was  substantially  a  transcript  of  the  will  of  Sep- 
tember 10th.  The  proponent  was  the  draftsman  of  this  will 
also,  and  he  procured  it  to  be  executed  after  his  attention 
had  been  called  to  the  point,  whether  being  a  subscribing  wit- 
ness to  the  will  of  September  10th,  he  was  competent  to  take 
under  its  provisions.  The  contestant  objected  to  the  propo- 
nent's being  allowed  to  testify  to  the  contents  of  the  lost  will, 
and  also  in  respect  to  the  memorandum  of  September  10th,  and 
to  the  fact  that  the  first  will  was  drawn  therefrom,  on  the 
ground  that  the  evidence  related  to  personal  transactions  and 
communications  between  the  witness  and  the  decedent  as  to 
which  he  was  incompetent  to  testify  under  section  829  of  the 
Code.  The  surrogate  overruled  the  objection  and  admitted 
the  evidence,  and  the  contestant  excepted. 

We  think  the  objection  as  to  both  branches  of  the  evidence 
was  well  taken.  Tiie  drawing  of  the  lost  will  by  the  proponent 
and  its  execution  by  the  testatrix,  presumptively  iavolved  a 
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personal  transaction  between  them.  The  instructions  must 
have  been  obtained  from  the  testatrix  by  the  witness  directly 
or  through  an  intermediary.  But  the  circumstances  strengthen 
the  natural  presumption  (which  is  not  excluded  by  any  affirm- 
ative proof),  that  it  was  drawn  from  instructions  personally 
communicated  by  the  testatrix  to  the  witness.  They  resided 
in  the  same  place;  the  testatrix  was  a  friend  and  frequent 
visitor  at  the  house  of  the  proponent,  and  his  child  was  the 
principal  beneficiary  under  the  will.  The  witness  derived  his 
knowledge  of  the  contents  of  the  will  from  his  relation  to  the 
transaction  and  to  the  testatrix.  We  think  there  can  be  no 
doubt  that  he  was  precluded  by  section  829,  from  testifying  to 
the  contents  of  the  will.  It  was  evidence  "  concerning  a  per- 
sonal transaction  or  communication  between  the  witiless  and 
the  deceased." 

The  evidence  in  respect  to  the  memorandum,  and  that  the 
will  of  September  10,  1880,  was  drawn  from  it,  was  also  clearly 
in  contravention  of  section  829.  The  proponent  testified  that 
he  was  sent  for  by  the  testatrix  on  the  evening  of  the  9th  of 
September,  and  that  he  went  to  see  her  on  the  morning  of  the 
10th  and  had  an  interview  with  her.  The  inference  is  irre- 
sistible, although  the  fact  is  not  expressly  proved,  that  the 
meniorandum  was  made  by  proponent  at  that  interview  and 
contained  her  instnictions  for  the  will  of  the  10th  of  Septem- 
ber. The  evidence  of  the  proponent  that  he  made  the  memo- 
randum and  drew  the  will  therefrom,  was  equivalent  to  permit- 
ting him  to  testify  that^the  will  was  drawn  from  and  in  pur- 
suance of  instructions  given  him  by  the  testatrix,  and  was 
plainly  evidence  concerning  a  personal  transaction  or  commu- 
nication between  them. 

It  is  obvious  that  the  testimony  of  the  proponent  as  to  the 
contents  of  the  lo^t  will  and  in  respect  to  the  memorandum, 
bear  directly  and  with  great  force  upon  the  issue  of  undue  in- 
fluence. The  evidence  in  respect  to  the  memorandum  was 
especially  important.  It  was  cogent  proof  that  the  testatrix 
understood  the  contents  of  the  will  of  September  10th,  of  which 
the  will  of  September  13th  was  substantially  a  republication ; 
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that  her  intention  to  give  her  property  to  the  proponent  was 
deliberately  formed  and  that  the  will  in  question  was  drawn  in 
conformity  with  her  instructions.  While  the  existence  of  undue 
influence  is  not  conclusively  repelled  by  proof  that  the  con- 
tents of  an  instrument  contested  on  that  ground,  were  under- 
stood by  the  party  executing  it,  it  is  nevertheless  a  material 
inquiry,  and  the  fact  that  the  instrument  was  the  conscious 
intelligent  act  of  the  person  signing  it,  is  always  of  great 
weight  upon  the  issue. 

The  doubt  in  respect  to  the  application  of  section  829  of  the 
Code  in  this  case  arises  out  of  the  peculiar  relations  of  the  pro- 
ponent and  contestant  to  each  other,  and  to  the  estate  of  the 
decedent.  The  contest,  in  substance,  is  between  strangers  in 
blood  to  the  testatrix,  claiming  her  property  in  hostility  to  each 
otlier  under  different  wills.  Section  829  prohibits  the  exami- 
nation of  a  party"  to  an  action  or  special  proceeding,  in  his  own 
behalf,  against  the  executor,  etc.,  of  a  deceased  person,  "  or  a 
person  deriving  his  title  or  interest  from,  through,  or  under  a 
deceased  person."  We  think  the  contestant  was  a  person  de- 
riving an  interest  under  the  deceased,  within  the  meaning  of 
this  section.  It  is  true  the  contestant's  interest  was  not  fixed 
or  certain.  If  the  will  propounded  for  probate  is  valid,  she 
has  no  interest,  and  if  it  should  be  set  aside,  it  does  not  follow 
that  the  will  under  which  she  claims  will  be  established.  But 
the  probate  of  a  will  is  a  special  proceeding  (Code,  §  3334). 
The  contestant,  by  appearing  to  contest  the  probate,  became  a 
party  thereto  (§  2617).  The  will  propounded  was  an  obstruc- 
tion to  any  claim  she  may  have  under  the  prior  wills.  Her 
interest,  though  contingent  and  uncertain,  whatever  it  was, 
was  derived  under  the  deceased.  Her  position,  though  not 
precisely  analogous,  is  similar  to  that  of  heirs  or  next  of  kin 
contesting  the  will  of  their  ancestor,  and  it  can  scarcely  be 
doubted  that  they  would  be  within  the  protection  of  the  section. 

The  only  remaining  question  relates  to  the  construction  and 
application.of  the  last  clause  of  section  2545  of  the  Code,  which 
declares  that  no  decree  or  order  of  a  surrogate  shall  be  reversed 
for  any  error  in  admitting  or  rejecting  evidence,  "  unless  it 
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appears  to  the  appellate  court  that  the  exceptant  was  necessarily 
prejudiced  thereby."  Prior  to  the  enactment  of  this  section  the 
rule  was  Settled,  in  analogy  to  the  rule  governing  appeals  in 
equity,  that  the  admission  of  improper  evidence  in  a  proceeding 
before  a  surrogate  for  the  probate  of  a  will,  was  not  a  ground  for 
reversing  his  decree  if  it  appeared  on  the  whole  case  that  the 
decree  was  right.  {Brick  v.  Brickj  Q^  K.  Y.  144,  and  cases  cited.) 
In  other  words  the  appellate  court  disregarded  errors  in  the 
admission  or  rejection  of  evidence  in  such  cases,  which,  in  its 
judgment,  did  not  affect  the  substantial  rights  of  the  parties. 
Section  2545  was  probably  intended  to  incorporate  into  the 
statute  the  pre-existing  rule  administered  by  the  courts.  The 
section  could  not  have  intended  to  prescribe  that  no  decree  of 
a  surrogate  should  be  reversed  for  errors  in  admitting  or  reject- 
ing evidence,  unless  it  appeared  to  the  appellate  court  in  the 
one  case  that  the  evidence  erroneously  admitted  furnished  the 
only  foundation  for  the  judgment,  or  in  the  other  that  the 
rejected  evidence,  if  it  had  been  admitted,  would  have  con- 
clusively entitled  the  appellant  to  a  decree  in  his  favor.  It 
is  the  general  rule,  alike  of  reason  and  of  law,  that  litigants 
may  present  to  the  court  all  relevant  and  competent  evidence 
bearing  upon  the  issues  between  them,  and  that  incompetent  and 
irrelevant  evidence  shall  be  exchided,  so  that  the  case  shall  be 
heard  and  decided  upon  the  competent  and  legal  proof.  {SchencJc 
V.  Dart^  22  N.  Y.  420.)  The  admission  of  incompetent  evidence 
was  before  the  Code  presumptively  injurious.  The  section  in 
question  may  have  changed  this  presumption.  Under  this  sec- 
tion, when  the  court  of  review  finds  that  incompetent  evidence 
has  been  received  or  competent  evidence  rejected,  it  then 
becomes  its  duty  to  determine  whether  the  error  prejudiced 
the  party  against  whom  it  was  committed.  If  it  appears  to  the 
court  that  it  did  not,  then  its  duty  is  plain.  If,  on  the  other 
hand,  the  evidence  erroneously  admitted  or  rejected  was 
important  and  material,  and  the  court  cannot  say,  that  notwith- 
standing the  error,  the  judgment  is  right,  or  if  it  entertains  a 
reasonable  doubt  upon  the  subject,  then  we  conceive  a  case  is 
presented  where  the  party  excepting  was  necessarily  prejudiced 
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within  this  section.  He  was  deprived  of  the  opportimit}'  of 
having  his  case  decided  upon  the  competent  and  material  facts, 
and  it  is  not  a  just  answer  to  say  that  on  a  re  trial  the  same 
conclusion  may  possibly  be  reached.  Within  the  rule  thus 
stated,  the  admission  of  the  testimony  adverted  to  requires  tlie 
reversal  of  the  judgment. 

The  judgment  of  the  General  Term  and  of  the  surrogate  is 
therefore  reversed. 

All  concur,  except  Miller,  J.,  not  voting. 

Judgment  reversed. 


Catharine  Hanoox,  Appellant  ai^d  Eespondent,  v.  Samuel 
M.  Meeker,  as  Surviving  Executor,  etc..  Appellant  and 
Bespondent. 

The  win  of  W.  gave  his  estate  to  his  execatora  in  tnut,  to  pay  certain  spe- 
cified annuities  to  his  wife  and  his  daughter  C,  to  aHow  the  former 
the  occupancy  of  his  homestead  during  life,  to  pay  taxes  on  his  real 
estate  and  keep  the  same  in  repair,  and  after  providing  for  the  above  the 
executors  were  directed  to  divide  the  residue  of  the  estate  into  eight  equal 
parts,  to  invest  the  same  separately  in  specified  secarities,  and  to  apply 
the  income  of  each  part  to  the  use  of  a  beneficiary  named,  during  Hfe, 
etc.  Then  foUowed  in  the  same  clause  this  provision :  "  I  do  hereby 
authorize  and  empower  my  said  executors  to  let  or  lease  my  real  estate 
*  *  *  and  after  the  decease  of  my  wife  to  sell  and  convey  the  same 
for  such  prices  and  upon  such  terms  as  they  may  deem  best  for  the  interest  * 
of  my  estate."  Upon  an  accounting  of  the  surviving  executor,  held, 
that  this  provision  was  not  limited  to  the  real  estate  directed  to  be  ap- 
propriated to  the  benefit  of  the  widow  and  daughter,  but  applied  to  all 
tlie  testator's  real  estate,  and  taking  the  whole  clause  together  it  did  not 
require  the  executors  to  sell  the  real  estate  before  the  death  of  the 
widow,  but  the  question  was  left  to  their  discretion  and  judgment ;  and, 
therefore,  that  they  were  not  chargeable  with  a  violation  of  duty  for  a 
failure  to  sell  before  such  death. 

Also  held,  that  the  executors  were  not  required  to  sell  immediately  upon 
the  death  of  the  widow ;  but  in  the  exercise  of  a  sound  discretion  were 
authorized  to  hold  the  real  estate  until  they  could  effect  a  sale  for  a 
price  and  upon  terms  fair  and  adequate  and  "  best  for  the  interests  of 
the  estate ; "  and,  in  the  absence  of  evidence  showing  that  delay  in  sell- 
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ing  had  been  unreasonable,  or  that  they  had  refused  a  fair  offer  for  any 
portion  of  the  property,  or  at  least  that  the  estate  has  sustained  injury 
by  the  delay,  that  they  were  not  chargeable  with  misconduct  because  of 
a  failure  to  sell,  and  so  were  not  liable  for  expenditures  incurred  by 
reason  of  the  delay. 

Among  the  items  of  expenditures  for  repairs  was  one  for  plate-glass :  held 
that,  in  the  absence  of  evidence,  it  could  not  be  decided  that  the  use  of 
plate-glass  was  unnecessary  as  a  matter  of  ordinary  repairs ;  and  that  the 
item  was  properly  allowed. 

The  decree  upon  the  accounting  directed  the  executor  to  pay  to  the  auditor 
and  referee,  appointed  to  take  and  state  the  account,  the  sum  of  $1,000. 
It  did  not  appear  bow  many  days  were  occupied  by  the  referee,  or  whether 
any  rate  of  compensation  was  stipulated  for.  ffeld^  that  the  question  as 
to  the  propriety  of  the  allowance  was  not  presented  on  appeal. 

It  ieemi  that,  to  present  the  question,  the  contestant  should  have  raised  it 
by  motion  before  the  judge  taking  the  accounting  upon  papers,  showing 
that  the  allowance  was  excessive  and  unlawful. 

The  executors  and  trustees  annually,  after  the  testator's  death,  upon  the 
anniversary  thereof,  paid  the  annuities  given  by  the  will,  and  after  de- 
ducting  commissions  on  the  income  paid  over  the  net  proceeds  to  the 
residuary  legatees,  taking  receipts.  It  was  objected  that  they  were  not 
entitled  to  their  commissions  until  an  accounting,  and  that  the  retention 
thereof  was  unlawful,    ffeld  untenable. 

As  to  whether  after  such  a  voluntary  accounting  and  settlement  between 
the  parties  the  right  to  the  commissions  retained  could  be  afterward 
questioned,  qucsre. 

ValenUns  v.  VaUnline  (2  Barb.  Ch.  480),  Drake  v.  Price  (5  N.  Y.  480), 
BetU  V.  Bette  (4  Abb.  N.  C.  817),  Morgan  v.  ffannae  (13  Abb.  [N.  S.] 
861),  distinguished. 

Oram  v.  Cram  (2  Redt  246),  Tucker  v.  McDermoU  (id.  821),  questioned 
and  distinguished. 

(Argued  March  19, 1884;  decided  April  15,  1884.) 

These  are  cross  appeals  from  diflEerent  portions  of  a  judgment 
of  tlie  General  Term  of  the  Supreme  Court,  in  the  first  judicial 
department,  entered  upon  an  order  made  May  17,  1883,  which 
modified,  and  affirmed  as  modified,  a  decree  of  the  chief  judge 
of  the  Court  of  Common  Pleas  in  and  for  the  city  and  county 
of  New  York,  acting  as  surrogate  of  said  county,  because  of  in- 
capacity of  the  surrogate  to  act  in  the  case,  which  decree  was 
made  upon  the  accounting  of  Samuel  M.  Meeker  as  sole  surviv- 
ing executor  of  the  will  of  William  Wall,  deceased. 
SiCKELS  —  Vol.  L.  67 
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The  provisions  of  the  said  will  so  far  a$  material  to  the  con- 
troversy are  as  follows : 

"  I  give,  devise  and  bequeath  unto  my  executors,  hereinafter 
named,  all  my  estate,  real  and  personal,  of  every  kind  and 
nature,  and  wherever  situate,  to  liave  and  to  hold  the  same  unto* 
them,  and  the  survivors  and  last  survivor  of  them  forever. 
Upon  trusty  however,  and  for  the  following  uses  and  purposes, 
namely : 

In  the  first  place  to  pay  all  my  just  debts  and  funeral  ex- 
penses. 

Secondly.  To  pay  my  beloved  wife  Eliza,  therefrom,  a  clear 
annual  income  of  $12,000  during  her  natural  life,  in  semi- 
annual installments,  and  permit  and  allow  her  the  sole  use,  occu- 
pancy and  enjoyment  of  my  homestead  property  on  Fifth 
avenue,  in  the  city  of  New  York,  during  her  life,  free  of  rent, 
taxes,  assessments,  and  all  other  charges. 

Thirdly.  To  pay  to  my  daughter,  Celia,  a  dear  annual  in- 
come of  $1,400  during  the  life  of  my  wife,  or  until  my  said 
daughter  shall  marry ;  such  income  to  commence  from  my 
decease,  to  be  paid  to  my  Sf^d  daughter  semi-annpally,  and  to 
terminate  either  at  the  death  of  my  wife  or  the  marriage  of 
my  said  daughter,  whichever  event  may  first  occur. 

Fifthly.  To  pay  all  taxes,  assessments  and  other  charges 
upon  my  real  estate,  and  keep  the  building  and  improvements 
thereon  insured  and  in  proper  repair ;  and 

Sixthly.  After  providing  for  the  above-mentioned  debts, 
legacies,  taxes  and  charges,  to  divide  the  residue  of  my  estate 
into  eight  equal  parts  or  shares  and  invest  the  same  separately 
on  bond  and  mortgage  or  in  United  States  Grovernment  or 
State  securities,  and  apply  the  income  of  one  of  said  equal 
eighth  parts  or  shares  to  the  use  of  my  son  Charles  during  his 
natural  life,  and  at  his  decease  to  pay  and  divide  the  prindpal 
of  such  equal  eighth  part  or  share  to  or  among  the  lawful  issue 
of  my  said  son  Charles  equally,  and  upon  the  further  trust  to 
apply  the  income  of  one  other  of  said  equal  eighth  parts  or 
shares  to  the  use  of  my  son  Michael  W.  during  his  natural  life, 
and  at  his  death  to  pay  and  divide  the  principal  of  such  last> 
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meotioned  equal  eighth  part  or  share  to  and  among  the  lawful 
issue  of  znj  said  son  Michael  W.  equally ;  and  upon  the  further 
trust  to  apply  the  income  of  one  other  of  said  equal  eighth 
parts  or  shares  to  the  use  of  my  son  Frank  during  his  natural 
life,  and  at  his  death  to  pay  and  divide  the  principal  of  such 
last-mentioned  eighth  part  or  share  to  and  among  the  lawful 
issue  of  my  said  son  Frank  equally ;  and  upon  the  farther 
trust  to  apply  the  income  of  one  other  of  said  eighth  parts  or 
shares  to  the  use  of  iny  daughter  Anna,  wife  of  Samuel  W. 
Truslow,  during  her  natural  life,  and  at  her  decease  to  pay  and 
divide  the  principal  of  such  last-mentioned  eighth  part  or  share 
to  and  among  the  lawful  issue  of  my  said  daughter  Anna 
equally ;  and  upon  the  further  trust  to  apply  the  income  of  one 
other  of  said  equal  eighth  parts  or  shares  to  the  use  of  my 
daughter  Eliza,  wife  of  Michael  Weaver,  during  her  natural 
life,  and  at  her  decease  to  pay  and  divide  the  principal  of  such 
last-mentioned  eighth  part  or  share  to  and  among  the  lawful 
issue  of  my  said  daughter  Eliza  equally ;  and  upon  the  further 
trust  to  apply  the  income  of  one  other  of  said  equal  eighth 
parts  or  shares  to  the  use  of  my  daughter  Catharine,  wife  of 
Martin  Ebncox,  during  her  natural  life,  and  at  her  decease  to 
pay  and  divide  the  principal  of  such  last-mentioned  eighth  part 
or  share  to  and  among  the  la\vf  ul  issue  of  my  said  daughter 
Catharine  equally ;  and  upon  the  further  trust  to  apply  the  in- 
come of  one  other  equal  eighth  part  or  share  to  the  use  of  my 
daughter  Sarah,  wife  of  H.  L.  B.  Scott,  during  her  natural  life, 
and  at  her  decease  to  pay  and  divide  the  principal  of  snch  last- 
mentioned  eighth  part  or  share  to  and  among  the  lawful  issue 
of  my  said  daughter  Sarah  equally ;  and  upon  the  further  trust 
to  apply  the  income  of  the  remaining  equal  eighth  part  or 
share  to  the  use  of  my  daughter  Celia  during  her  natural  life, 
and  at  her  decease  to  pay  and  divide  the  principal  of  such  last- 
mentioned  eighth  part  or  share  to  and  among  the  lawful  issue 
of  my  said  daughter  Celia  equally. 

And  I  do  hereby  authorize  and  empower  my  said  executors  to 
let  or  lease  my  real  estate,  to  receive  the  rents  and  profits 
thereof,  and  after  the  decease  of  mj  wife,  to  sell  and  convey 
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the  same  for  such  prices  and  iiponsnch  terms  as  they  may  deem 
best  for  the  interests  of  my  estate." 

The  further  material  facts  are  stated  in  the  opinion. 

Geo.  F.  Betts  for  plaintiff.  It  was  the  duty  of  the  executors 
to  distribute  the  estate  as  soon  as  the  debts  and  legacies  were 
paid  and  the  residue  ascertained.  They  had  no  right  to 
retain  the  estate  in  bulk  in  expectation  of  a  rise  in  value. 
{Fumisa  v.  FumisSy  61  How.  Pr.  64.)  There  was  an  equi- 
table conversion  of  the  real  estate.  (Redfield  on  Wilk,  part 
2,  p.  121,  §  9,  pp.  125-6 ;  Bennett  v.  Ga^lock,  79  N.  Y.  302; 
Wilder  v.  Ranney^  N.  Y.  Daily  Reg.,  March  12, 1884;  Power 
V.  Cassidy,  79  N.  Y.  602 ;  Hood  v.  Hood,  85  id.  561 ; 
Qraham  v.  Livingston^  7  Hun,  11 ;  Jennings  v.  Conhoy^  73 
N.  Y.  237 ;  Roseboom  v.  Roseboom^  81  id.  356  ;  Clark  v.  Lewpp^ 
88  id.^356 ;  Campbell  v.  Beaumont^  91  id.  468 ;  Matter  of 
WesUyn!s  FstatSy  id.  511,  514.)  The  taxes  and  expenses 
incurred  by  not  selling  the  land  within  eighteen  months  should 
be  charged  against  the  executors,  or  at  least  should  not  be 
charged  against  the  income  as  has  been  done  in  this  accounting. 
{Jn  re  Weston,  91  N.  Y.  514 ;  MatUrof  Gray,  27  Hun,  460  ;  1 
Story's  Eq.  Jur.,  §§  111,  127.)  A  trustee  cannot  hold  property 
"for  a  rise."  He  must  simply  execute  his  trust,  sell  the 
property,  invest  the  proceeds  as  directed  and  pay  over  the 
annual  incomes.  {King  y.  Talbot,  40  N.  Y.  76;  Fumiss  v. 
FumisSj  61  How.  Pr.  64.)  The  taxes  and  assessments  on 
unimproved  real  estate  were  improperly  charged  and  allowed. 
{Matter  of  Gray,  27  Hun,  459-460 ;  Fleet  v.  Dorland,  11 
How.  Pr.  489 ;  Stilwell  v.  Doughty,  2  Bradf .  311 ;  Betts  v. 
Betts,  4  Abb.  N.  C.  317,  438-444 ;  Gunning  v.  Carman,  3 
Eedf.  69  ;  Peck  v.  Sherwood,  56  N.  Y.  615.)  The  allowance 
to  the  executors  of  their  commissions  upon  annual  rests  was 
improper.  {Hosack  v.  Rogers,  9  Paige,  461 ;  Drake  v.  Price, 
6  N.  Y.  430 ;  Betts  v.  Beits,  4  Abb.  N.  C.  317,  433-441  ; 
Eedfield's  Surrogate,  385-6;  Wheelwright  v.  Rhoades,  11 
Abb.  N.  C.  382.)  The  commissions  allowed  to  the  executors 
are  for  collecting  as  well  as  disbursing,  and  no  other  compen- 
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sation  can  be  charged  by  or  throngh  them  for  this  service. 
(2  R.  S.  93,  §  57.)  No  allowance  can  be  made  to  a  collector. 
{Mason  v.  JSoosevelty  5  Johns.  Ch.  634  ;  G*Oara  v.  GlewrTdn^ 
58  N.  T.  663.)  The  executors  had  no  right  to  pay  $4,397.96 
for  fnmitnre  for  Wall  House  for  the  purpose  of  leasing  tlie 
same  as  a  hotel.  (Redfield's  Surrogate,  251 ;  Khvg  v.  Tdlhoi^ 
40  N.  Y.  76 ;  Adair  t.  Brimmer^  74  id.  539.)  The  executors 
had  no  right  to  expend  $500  on  November  4,  1874,  in  repair- 
ing plate-glass.  [BetU  v.  Beiia,  4  Abb.  N.  C.  321.)  The 
assessments  paid  annually  up  to  1880  on  the  pew  in  church 
should  not  be  allowed.  (Redf.  Surr.  286  ;  Scott  v.  Morrell\  1 
1  Redf.  431 ;  Ahernethy  v.  Church  of  the  PuritaiiH^  3  Daly, 
7.)  The  executors  should  not  be  allowed  for  interest  paid  out 
by  them  on  loans  from  First  National  Bank  and  others  because 
they  were  required  by  the  will  "  in  tlie  first  place  to  pay  all 
the  testator's  just  debts  and  funeral  expenses."  (2  R.  S.  78, 
§  27 ;  Adair  v.  Brimmer^  74  N.  Y.  539.) 

Theodore  F.  Jackson  for  defendant.  The  allowance  of 
amounts  paid  to  agents  for  letting  and  collecting  rents  of  real 
estate  was  proper.  (1  Hopk.  28 ;  2  Paige,  287  ;  9  id.  160 ;  1 
Bradt  335;  1  Redf.  333 ;  58  N.  Y.  688.)  The  trustees  had 
the  legal  title  to  the  Fifth  avenue  house,  and  the  right  to  make 
the  lease,  which  would  not  in  any  way  interfere  with  the  sale 
of  the  property.  {Newcomh  v.  KeteUaSy  19  Barb.  608 ;  Grear- 
son  V.  KeteUaSy  17  N.  Y.  491.)  The  trustees  were  properly 
allowed  commissions  on  income  of  estate.  {Meaoha/ni  v. 
Stemesy  9  Paige,  403  ;  Wagstaf  v.  Lowerre,  3  Abb.  Pr.  411  ; 
HurWurt  v.  Durante  88  N.  Y.  121 ;  Vanderheyden  v.  Van- 
derheyden,  2  Paige,  288 ;  Matter  of  B'Jc  of  Niagara,  6  id.  216 ; 
Matter  of  Kellogg ,  7  id.  266 ;  Hosack  v.  Rogers,  9  id.  467  ; 
Fisher  v.  Fisher,  1  Bradf .  336 ;  Valenthie  v.  Valentine,  2 
Barb.  Ch.  430;  Drake  v.  Price,  6  N,  Y.  430,  433  ;  Belts  v. 
Betts,  4  Abb.  N.  0.  317 ;  Morgan  v.  Hannas,  13  Abb.  Pr. 
[N.  S.]  361,  369 ;  Cram  v.  Cram,  2  Redf.  247 ;  Tucker  v.  Mc^ 
DermoU,  id.  321.)  The  fact  that  an  equitable  cou version  was 
intended  does  not  render  the  power  of  sale  imperative.  {Dodge 
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V.  Fond;  22  N.  T.  69;  jPower  v.  Caaddy,  79  id,  614;  Jen- 
7iing8  V.  Gonhoy,  7  id.  237 ;  Roaebomn  v.  JSoaeboom^  81  id,  356  ; 
Clark  V.  Leuppj  88  id.  228.)  The  court  will  not  control  the 
execution  of  a  discretionary  power  of  sale  vested  in  executors  or 
trustees.  {Bonner  v.  Storms^  1  Sandf.  Ch.  357 ;  Cctae  v.  TowUj 
2  id.  426;  Amdd  v.  GilheH,  13  id.  556 ;  Story's  Eq.  Jur.,  §§ 
169, 170,  170a,  1355  )  The  contestants  should  have  moved  for 
a  readjustment  of  the  fees  upon  papers  indicating  the  alleged 
errors  so  as  to  enable  all  the  facts  on  which  the  chief  judge 
acted  to  appear,  or  should  have  procured  a  return  of  such  facts. 
{Kearney  v.  McKeon^  85  id.  141.) 

MiLLES,  J.  The  questions  presented  on  this  appeal  arise 
upon  the  accounting  of  the  executors  of  the  last  will  and  testa- 
ment of  William  Wall,  deceased.  By  his  will  the  testator, 
among  other  things,  directed,  after  making  provision  for  the 
payment  of  certain  legacies  therein  named,  that  the  executors 
should  divide  the  residue  of  liis  estate  into  eight  equal  parts  or 
shares,  and  invest  the  same  separately  on  bond  and  mortgage, 
or  in  United  States  Government  or  State  securities,  and  apply 
the  income  for  the  benefit  of  his  children  as  therein  directed. 
It  is  claimed  that  the  executors  should  have  reserved  the 
homestead  mentioned  in  the  will,  and  sufficient  to  pay  the 
widow  the  annual  income  of  $12,000  during  her  life,  and  an 
annuity  to  his  daughter,  and,  after  the  payment  of  taxes,  etc., 
as  provided  in  the  fifth  clause  of  the  will  sliould  have  ascer- 
tained the  residue  and  sold  the  real  estate  and  invested  the  avails 
as  directed.  These  directions  are  very  clear  and  explicit,  and 
did  they  stand  alone  by  themselves  no  serious  question  could 
be  made  as  to  the  duty  of  the  executors  in  the  exercise  of 
a  sound  discretion  as  to  the  time  and  manner  of  disposing  of 
the  real  estate  and  investing  the  proceeds  in  accordance  with 
the  provisions  contained  in  the  will,  but  a  subsequent  clause  of 
the  will  renders  it  uncertain  whether  the  intention  of  the  tes- 
tator required  the  conversion  of  the  real  estate  into  personalty 
and  tlifi  investment  of  the  entire  residue  in  accordance  with  the 
directions  referred  to.     The  provision  in  question  is  a  general 
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clause  in  the  will,  which  reads  as  follows :  "  And  I  do  hereby 
authorize  and  empower  my  said  executors  to  let  or  lease  inj 
real  estate,  and  to  receive  the  rents  and  profits  thereof,  and, 
after  the  decease  of  my  wife,  to  sell  and  convey  the  same  for 
such  prices  and  upon  such  terms  as  they  may  deem  best  for  the 
interest  of  my  estate."  This  provision  would  seem  to  require 
that  the  executors  should  retain  the  real  estate  and  let  or  lease 
the  same  during  the  life-time  of  the  testator's  widow,  and  only 
upon  her  death  to  sell  and  convey  the  same.  It  is  very  general 
and  evidently  embraces  all  the  real  estate  of  the  testator  and 
.must  be  regarded,  we  think,  as  a  qualification  and  restriction  of 
the  previous  provision  which  authorizes  a  division  and  investment 
of  the  residue  of  the  estate  in  separate  parts.  There  would 
seem  to  be  but  little  ground,  from  the  language  which 
was  employed  by  the  testator,  for  claiming  that  this  clause  was 
intended  only  to  apply  to  such  portion  of  the  real  estate  as 
was  directed  to  be  appropriated  for  the  benefit  of  his  widow 
and  daughter.  If  such  had  been  the  intention  it  is  fair  to 
assume  that  apt  and  appropriate  language  would  have  been 
used  for  the  purpose  of  expressing  it.  Taking  the  various 
parts  of  the  will  which  have  been  referred  to  into  considera- 
tion it  is  a  reasonable  presumption  that  the  testator  intended 
to  leave  the  question  as  to  the  sale  of  the  real  estate,  before 
the  death  of  his  wife,  to  the  judgment  and  sound  discretion  of 
his  executors.  While,  perhaps,  they  might  have  the  right  to 
sell,  they  at  the  same  time  were  authorized  to  retain  and  hold 
the  same  until  the  death  of  the  testator's  widow.  It  appears 
from  the  testimony  that  the  executors  understood  it  in  this 
way,  and,  as  it  was  at  least  doubtful,  there  is  no  valid 
ground  for  claiming  .  that  upon  their  accounting  they  can 
be  made  accountable  for  the  failure  to  sell  and  dispose  of 
the  real  estate  before  the  death  of  the  widow.  If  it  was 
desired  to  compel  the  executors  to  sell  under  the  provisions  of 
the  will  the  proper  course  would  seem  to  have  been  to  institute 
a  suit  for  that  purpose.  This  seems  to  have  been  done  from 
the  reported  case  of  Hancox  v.  Wall  (28  Hun,  314),  although 
there  the  claim  that  the  sale  should  be  made  is  based  upon  the 
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failure  to  sell  after  the  death  of  the  widow.  Under  the  facts 
presented  we  do  not  think  that  there  is  any  valid  ground  for 
the  claim  that  the  executors  violated  their  duty  in  not  dis- 
posing of  the  real  estate  before  the  death  of  the  widow. 

A  more  serious  question  arises  as  to  their  not  selling  after 
her  decease  which  took  place  in  May,  1878.  The  direction  is 
very  clear  that  the  sale  is  then  to  be  made  and  the  estate  di- 
vided. The  evidence  shows  that  one  of  the  executors,  Samuel 
W.  Truslow,  died  in  June,  1877 ;  that  another,  Charles  Wall, 
died  in  January,  1879,  and  that  the  surviving  executor,  since 
the  death  of  the  widow,  has  in  good  faith  made  diligent  effort 
to  sell  and  that  some  sales  have  been  made,  and  there  is  no 
proof  that  the  delay  in  selling  has  been  unreasonable  or  that 
the  executors  have  refused  to  sell  at  a  fair  price  offered  for  any 
portion  of  the  property,  or  that  the  estate  has  sustained  any 
loss  by  reason  of  the  failure  to  sell.  On  the  contrary,  it  does 
appear,  that  some  portions  of  the  real  estate  are  producing 
larger  incomes  than  could  be  obtained  from  any  amount 
realized  upon  a  sale  of  the  same  reinvested  as  directed  by 
the  will.  The  will  authorizes  a  sale  of  the  real  estate  by 
the  executors,  after  the  death  of  the  widow,  "  for  such  prices 
and  upon  such  terms  as  they  may  deem  best  for  the  interests  of 
my  estate."  It  will  be  seen  that  the  power  conferred  is  dis- 
cretionary ;  the  executors  are  not  bound  to  sell  absolutely  upon 
any  terms  or  for  any  price  that  may  be  offered,  but  are  to  see 
that  the  price  and  terms  are  reasonably  satisfactory,  fair  and 
adequate,  and  that  the  property  is  not  sacrificed  needlessly  for 
some  nominal  amount.  The  proof  does  not  establish  that 
prices  could  be  obtained  and  terms  made  which  were  entirely 
satisfactory  and  in  accordance  with  the  actual  value  of  the 
property.  The  object  which  the  testator  had  in  view  being  to 
make  his  real  estate  available  to  the  utmost  extent  for  the  pur- 
pose of  investment  for  the  benefit  of  his  children,  it  is  not  a 
reasonable  inference  that  the  testator  intended  immediately 
upon  the  death  of  his  wife,  that  all  his  real  estate  should  be 
exposed  for  sale  at  public  auction  and  sold  to  the  highest  bid- 
der.    The  executors  were  to  exercise  their  judgment  as  to  the 
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time,  place  and  terms  upon  which  the  sale  should  be  liad.  They 
liad  the  right  to  sell  at  private  sale  if  they  saw  fit  and  the  best 
price  could  be  obtained  in  that  way,  or  they  were  authorized 
to  sell  at  public  auction  if  they  believed  that  the  object  intended 
would  be  best  promoted  by  such  a  course.  Having  in  view 
the  record  before  us  we  do  not  think  there  is  any  evidence 
showing  such  mismanagement  in  reference  to  the  sale  of  the 
property  on  the  part  of  either  of  the  executors  as  would  make 
the  surviving  executor  chargeable  with  any  expenditure  which 
may  have  been  incurred  by  reason  of  the  delay  in  the  sale  of 
the  real  estate. 

We  think  that  the  General  Term  were  in  error  in  holding 
that  the  amount  charged  for  plate-glass  should  be  stricken  out 
and  charged  to  the  person  entitled  to  the  estate  in  remainder. 
There  is  no  evidence  that  shows  this  expenditure  was  for  any 
thing  more  than  ordinary  repairs.  The  charge  made  is  for 
"  repairs,  plate-glass,  etc.,  $500."  The  only  objection  made  is 
that  this  is  an  improper  and  unlawful  charge  against  the  estate 
and  should  not  be  allowed.  It  is  not  objected  that  the  amount 
should  be  charged  to  capital  and  not  to  income  account,  and 
hence  it  is  too  late  upon  appeal  for  the  first  time  to  raise  the 
objection.  The  use  of  plate-glass  is  not  of  itself  evidence 
that  it  is  unnecessary  as  being  beyond  ordinary  repairs,  and  it 
is  not  uncommon  in  making  improvements  to  use  this  kind  of 
glass.  It  can  hardly  be  said  to  constitute  a  permanent  improve- 
ment to  a  building  any  more  than  other  improvements  which 
do  not  form  a  substantial  and  material  part  of  the  structure. 
Under  the  circumstances  we  think  the  charge  was  properly 
allowed  on  the  accounting  and  that  the  Greneral  Term  erred  in 
rejecting  it. 

As  to  the  fees  of  the  auditor  and  referee,  it  does  not  appear  how 
many  days  were  spent  on  the  hearing  or  in  examining  the  ac- 
counts and  preparing  the  report,  or  whether  any  rate  of  charges 
was  stipulated  for.  The  contestant  should  have  raised  the 
question  by  motion  to  the  judge  before  whom  thei  accounting 
was  had,  for  a  readjustment  of  the  fees,  upon  papers  showing 
that  they  were  excessive  and  unlawful,  so  that  all  the  facts 
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were  presented,  or  he  should  have  procured  a  return  of  such 
facts.  If  such  a  course  had  been  pursued,  the  fees  would  not 
have  been  paid  until  the  readjustment  of  the  same,  and  as  that 
was  not  done,  the  question  did  not  properly  arise  upon  appeal. 

The  disallowance  by  the  Greneral  Term  of  the  commissions 
to  the  trustees  on  income  of  estate,  we  think  was  enroneous. 
The  entire  estate  Was  placed  in  the  hands  of  the  executors  aa 
trustees  to  receive  the  income  and  pay  the  annuities  to  the 
widow  and  daughter  and  to  divide  the  balance  thereof  among 
the  children  of  the  deceased  as  provided.  This  rendei-ed  a  dis- 
tribution of  the  income  essential,  and  the  trustees  did  make  an 
annual  distribution  of  the  same  on  the  anniversary  of  the  tes- 
tator^s  death  and  paid  over  the  several  shares,  retaining  their 
commissions  and  taking  receipts,  the  appellant  herself  having 
so  receipted.  The  trustees  retained  no  commissions  on  the 
principal  and  it  is  not  made  to  appear  that  the  amount  retained 
exceeded  the  amount  of  their  legal  commissions  or  was  in  any 
respect  illegal.  It  is  claimed  that  the  amount  retained  was 
lees  than  that  to  which  they  were  entitled  and  the  contrary  is 
not  established.  As  a  matter  of  right,  the  trustees  were  enti- 
tled to  their  legal  commisions.  Before  the  act  of  1866  the 
surrogate  had  no  authority  to  settle  the  accounts  of  a  testa- 
mentary trustee  and  the  trustee  was  entitled  to  the  same  rate 
of  commission  as  a  trustee  under  a  deed  or  other  instrument,  a 
receiver  or  assignee  for  the  benefit  of  creditors,  and  was  held 
to  be  entitled  to  the  same  rate  of  compensation  by  way  of  com- 
missions as  was  allowed  to  executors  and  administrators.  {Mea- 
ckam  V.  SterneSj  9  Paige,  4t)3j  Wcu/stqff^v.  LowerrSj  3  Abb.  Pr. 
411.) 

Where  there  is  a  voluntary  accounting  and  a  settlement  be- 
tween the  parties,  as  appears  to  have  been  the  case  here,  it  may 
well  be  doubted  whether  the  right  to  the  commissions  retained 
could  be  afterward  questioned  by  the  parties  who  had  assented 
to  the  retention  of  them  by  the  trustees.  {Rurlhurt  v.  Durante 
88  N.  Y.  121.) 

The  general  rule  that  executors  and  administrators  cannot 
retain  commissions  and  can  only  be  allowed  them  upon  an 
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accounting,  would  eeem  to  be  inapplicable  to  the  case  at  bar. 
Here  the  income  wba  required  to  be  paid  periodically  and  the 
trustee  stands  in  the  same  position  as  a  trustee  who  holds 
an  estate  and  is  required  to  pay  the  annual  income  arising 
from  the  same  to  the  cestui  que  trust.  In  such  a  case  the 
trustee  has  a  clear  right  to  retain  the  commissions  from  the 
annual  income,  for  if  paid  to  the  beneficiary  it  may  be  ques- 
tioned whether  afterward  there  would  be  any  way  of  compel- 
ling their  repayment  to  the  trustee.  To  establish  the  rule  that 
the  trustee  E^ould  have  an  annual  accounting  before  he  was 
entitled  to  retain  his  commissions  would  cause  great  expense 
and,  perhaps,  operate  injuriously  upon  the  parties  interested. 
Within  the  rule  stated  we  are  unable  to  perceive  why  the  com- 
missions were  not  properly  retained  by  the  executors.  The 
iocome  was  specifically  appropriated  for  the  payment  of  the 
annuities  to  the  testator's  wife  and  daughter,  and  the  balance 
to  his  children,  in  equal  shares.  This  involved  the  necessity  of 
ascertaining  and  dividing  the  income  annually,  and  an  annual 
settlement.  The  authorities  hold  that  where  the  account 
is  rendered  yearly,  in  compliance  with  any  statute,  or  rule,  or 
order  of  the  court,  or  where  annual  rests  are  necessary  to 
charge  the  party  accounting  with  interest  on  the  balances 
remaining  in  his  hands,  such  accounting  party  is  entitled  to  full 
commissionB  on  each  year's  receipts  and  disbursements.  (  Van- 
derheyden  v.  Vcmderheyden^  2  Paige,  288 ;  Matter  of  Ba/nk 
of  Niagara,  6  id.  216  ;  Matter  of  Kdlogg,  7  id.  266  ;  Hosach 
V.  Bog&rs,  9  id.- 467  ;  Fisher  v.  Fisher,  1  Bradf.  336.) 

Some  cases  are  cited  which,  it  is  claimed,  sustain  the 
position  that  the  executors  or  trustees  could  only  receive  com- 
missions at  the  final  settlement  of  the  accounts.  These  cases 
relate  to  executors'  commissions,  and  whether  the  executors 
were  entitled  to  commissions  as  executors  and  als6  as  trustees, 
and  do  not  cover  the  precise  question  here  presented.  (  Valeria 
tine  V.  Valentine,  2  Barb.  Oh.  430 ;  Brake  v.  Prioe,  5  N.  Y. 
430;  Betts  v.  Betts,  4  Abb.  N.  0.  317.)  In  the  case  of 
Morgan  v.  Hannas  (IS  Abb.  Pr.  [N.  S.]  861),  which  is  not 
cited  by  the  plaintiff,  it  ia  said  in  the  opinion :  ^^  As  a  general 
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rule  annaal  rests  in  the  accounts  of  an  executor  or  other 
trustee  cannot  be  taken  for  the  purpose  of  allowing  him  com- 
missions at  full  rates  upon  the  balances  then  found,"  but  it 
appears  from  the  opinion  that  the  decision  was  made  upon 
another  and  different  ground.  The  case  is  not  verj  fully 
reported,  and  the  rule  there  laid  down  might  well  apply 
in  that  case  without  affectmg  the  question  now  considered. 
The  case  last  cited  is  relied  upon  in  the  cases  of  Oram  v- 
Cram  (2  Redf.  246),  and  Tticker  v.  McDermott  (  id.  321) 
as  authority  for  the  doctrine  that  annual  rests  and  full  com- 
missions are  not  allowed  except  when  an  annual  accounting  is 
had  before  the  surrogate  under  the  requirement  of  a  rale 
of  court  or  a  statute.  As  we  have  seen,  the  case  cited  is  not 
authority  for  such  a  rule,  and  the  question  now  discussed  has 
never  been  precisely  adjudicated.  The  case  considered  is  not 
one  where  the  question  of  annual  rests  is  presented  as  in  the 
cases  cited,  but  one  where  the  executor,  acting  as  a  trustee, 
has  annually  paid  over,  in  accordance  with  the  provisions  of 
the  will,  the  income  of  the  estate  to  those  who  were  entitled 
to  the  same  and  taken  their  receipt  Jtheref or,  and  has  never  re- 
ceived any  commissions  upon  the  corpiis  of  the  estate.  In 
such  a  case  where  an  annual  statement  of  the  account  is 
required  in  order  properly  to  distribute  the  income  of  the 
estate  held  in  trust  or  for  the  payment  of  annuities,  it  is 
proper  and  lawful  to  make  annual  rests  to  determine  whether 
a  balance  is  in  the  hands  of  the  trustees,  chargeable  with 
interest,  or  whether  the  whole  income  has  been  paid  over  as 
well  as  for  the  purpose  of  allowing  commissions  on  such  annual 
income.  Where  a  settlement  is  made  annually  by  the  trustee 
with  the  cestui  qvs  trxMt  with  the  assent  of  the  parties  inter- 
ested no  reason  exists  why  the  trustee  should  not  retain 
commissions*  on  the  annual  income.  Upon  a  subsequent 
accounting  the  question  as  to  the  correctness  of  the  executors' 
annual  accounts  can  be  determined  as  well  as  whether  they  are 
chargeable  with  interest  on  any  balances  in  their  hands. 

The  objection  to  the  allowance  of  commissions  here  is  that 
there  was  no  final  accounting.     The  petition  was  for  an  ac- 
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counting  and  to  compel  the  respondent,  as  surviving  executor 
and  trustee,  to  i-ender  an  account  according  to  law  and  that  he 
be  required  to  pay  over  such  sum  as  shall  be  found  due  the  peti- 
tioner upon  such  accounting.  The  citation  was  in  accordance 
with  the  body  of  the  petition,  and  the  accounting  to  be  had  in- 
volved an  examination  of  the  proceedings  of  the  executora 
from  the  de^th  of  the  testator  in  1872.  So  far  as  it  went  it 
would  be  a  final  adjudication  in  reference  to  the  acts  of  the 
executors  or  trustees,  and  no  final  accounting  could  be  had 
until  all  the  real  estate  of  which  the  testator  was  seized  at  the 
time  of  his  death  was  finally  disposed  of.  This  might  require 
a  delay  of  many  years,  the  effect  of  which  would  be  to  deprive 
the  executors  of  any  commissions  during  such  period  of  time. 
Such  a  rule  would  be  unreasonable  and,  we  think,  should  not 
be  upheld.  No  sound  reason  exists  why  a  tnistee  should  not  be 
entitled  to  receive  the  commissions  on  the  income  of  an  estate 
which  he  annually  pays  over  and  accounts  for,  or  why  his  com- 
pensation should  be  deferred  until  the  final  settlement  of  the 
same.  At  any  rate  they  were  chargeable  with  the  amount  in 
their  hands  at  the  end  of  each  year  and  entitled  to  lawful  com- 
missions  on  the  income. 

The  other  questions  in  the  case  are  suflSciently  considered  in 
the  opinion  of  the  General  Term  and  do  not  require  discussion. 

The  judgment  of  the  General  Term  should  be  reversed  so 
far  as  it  modifies  the  decree  of  the  first  judge  and  that  decree 
should  be  aflirmed  with  costs  against  the  plaintiff. 

All  concur. 

Judgment  accordingly. 


James  Irving,  Appellant. 


The  People  of  the  State  of  New  York,  Respondent,   v.      us  wi, 

1 18  flAii 
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190    145 

Upon  the  trial  of  an  indictment  for  an  assault,  where  the  defendant  as  a      I  ^   '^1 
witness  in  his  own  behalf  had  given  material  testimony,  in  conflict  with       ' 
that  given  on  the  part  of  the  prosecution,   held^  that  it  was  proper, 
within  the  discretion  of  the  trial  court,  as  bearing  upon  his  credibility, 
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to  ask  him  upon  cross-ezamination  if  he  had  not  committed  an  assault 
upon  another  person. 

(Argued  March  20,  1884;  decided  April  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sapreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  25,  1884,  which  aflSnued  a  judgment,  entered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  assault 
in  the  second  degree. 

The  facts  appear  sufficiently  in  the  opinion. 

W.  Bourke  Cochran  for  appellant.  It  was  error  to  compel 
the  defendant  to  testify  as  to  offenses  committed  by  him  not 
embodied  in  the  indictment  or  in  any  way  connected  with  the 
crime  charged  therein.  (PeopU  v.  Crapo^  76  N.  T.  291 ;  People 
V.  Oayy  7  id.  378 ;  People  v.  Genung^  11  Wend.  19 ;  Brown 
v.  People,  73  N.  T.  671;  Theraaaon  v.  People,  20  Hun,  68; 
Pontius  V.  People,  82  N.  Y.  350 ;  Eyan  v.  People,  79  id.  593 ; 
People,  ex  ret,  v.  Oyer  cfe  Temiifisr,  83  id.  460 ;  Nolan  v. 
City  of  B'Uyn,  87  id.  63 ;  Coleman  v.  People,  58  id.  562.) 

Jolm  Vincent  for  respondent.  Under  section  714  of  the 
Penal  Code  the  prosecution  had  a  right  to  show  that  the 
accused  had  been  convicted  of  other  offenses.  {Ryan  v.  People, 
79  N.  Y.  593.)  No  specific  ground  of  objection  having  been 
alleged  the  objections  taken  by  defendant's  counsel  were  value- 
less. {Turner  v.  People,  33  Midi.  362,  382 ;  Adams  v.  State, 
2o  Ohio,  584,  587.)  Defendant  could  not  have  suffered  by  the 
question  objected  to,  as  his  answers  were  harmless.  {Nolan  v. 
City  of  RUyn,  87  N.  Y.  63 ;  Code  of  Crim.  Pro.,  §  542.) 

Finch,  J.  Upon  the  trial  of  an  indictment  for  assault  and 
battery,  the  defendant  testified  in  his  own  behalf  as  a  witness. 
According  to  the  evidence  of  the  complainant,  and  one  witness 
who  corroborated  him,  the  assault  was  without  provocation,  and 
so  bnital  and  causeless  as  to  indicate  in  the  perpetrator  either 
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temporary  intoxication,  or  unusual  ugliness  of  temper.  But 
according  to  the  evidence  of  the  accused  and  of  three  witnesses 
whom  he  called  in  his  behalf,  the  complainant  rushed  at  him 
with  abusive  language  and  a  bottle  in  his  hand,  and  the  de- 
fendant merely  laughed  and  walked  out.  And  these  witnesses 
further  said  that  after  this  occurrence,  the  complainant  and 
one  McDermott  had  a  fight,  from  which,  inf erentially,  the  com- 
plainant's injuries  might  have  arisen,  A  question  of  fact  of 
a  very  serious  character  was  thus  presented  to  the  jury.  There 
was  falsehood  upon  one  side  or  the  other,  and  to  reach  the 
truth  much  regard  was  to  be  had  to  the  respective  credibility  of 
the  witnesses,  and  to  their  moral  characters.  The  cross  exami- 
nation of  the  complainant  recognized  the  situation,  and  a  series 
of  disparaging  questions  were  put  to  him  and  answered ;  as  to 
whether  he  had  kept  a  gambling  house ;  had  been  arrested  for 
beating  a  woman ;  had  bitten  a  man's  thumb  off;  had  shot  a 
man  named  Miller ;  none  of  which  were  objected  to.  If  the 
complainant  had  done  these  things ;  if  he  was  the  sort  of  man 
such  a  history  described  j  it  was  due  to  the  accused,  whose  lib- 
erty was  imperiled  by  the  testimony,  tJiat  the  jury  should 
learn  something  of  the  character  of  the  witness* 

On  the  cross-examination  of  the  accused,  similar  disparag- 
ing questions  were  put,  but  to  these,  objections  were  interposed, 
which  were  overruled,  and  the  exceptions  taken  are  now  before 
us. 

All  the  inquiries  except  two  were  answered  in  the  negative. 
The  prosecution  was  bound  by  these  replies,  and  the  series  of 
questions  thus  answered  cast  no  discredit  upon  the  witness  and 
did  liim  no  possible  harm.  The  jury  were  bound  by  his  de- 
nials, and  the  inquiries  drew  out  no  facts  from  which  discredita- 
ble inferences  could  be  drawn.  The  answers  rendered  the  ques- 
tions innoxious.  But  that  cannot  so  easily  be  said  of  the  re- 
maining two  inquiries.  One  of  them,  however,  does  not  raise  the 
question  sought  to  be  presented.  The  accused  liad  just  been 
asked  if  in  1870  he  gouged  both  of  the  eyes  out  of  a  man  named 
James  and  answered  in  the  negative.  He  was  then  asked, 
"  didn't  you  do  the  same  thing  with  a  man  named  Ferguson,  in 
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18Si?"to  which  he  answered,  "I  did  not  gouge  his  out." 
That  answered  the  inquiry.  Nothing  further  in  respect  to 
that  occurrence  was  asked  of  the  witness,  and  no  added  state- 
ment was  required.  What  followed  was  his  own  voluntary 
declaration,  which  he  need  not  have  made,  and  which  was  not 
drawn  from  him  by  any  question  of  the  prosecutor.  The  wit- 
ness added,  "  I  struck  him,"  and  then  went  on  to  explain  the  cir- 
cumstances, showing  plainly  that  Ferguson  was  the  aggressor, 
and  the  accused  acted  only  on  the  defensive. 

But  the  inquiry  whether  the  witness  did  not  assault  Smith 
Weed,  a  member  of  the  legislature,  and  which  was  answered 
in  the  affirmative,  although  followed  by  an  explanation,  cannot 
be  certainly  deemed  harmless,  and  is  not,  therefore,  within  the 
doctrine  of  Nolan  v.  Brooklyn  City  <b  N.  R,  R.  Co.  (87 
N.  Y.  68 ;  41  Am.  flep.  345).  There  the  witness  was  asked 
not  what  he  had  done,  but  what  the  lire  department  had  done  ; 
whether  it  had  expelled  him.  We  have  held  of  late  that  mere 
charges  or  accusations,  or  even  indictments,  may  not  so  be  in- 
quired into  since  they  are  consistent  with  innocence,  and  may 
exist  without  moral  delinquency.  {People  v.  Crapo^  76  N.  Y. 
288;  32  Am.  Eep.302;  People  v.  Brown,  72  N.  Y.  571 ;  28 
Am.  Rep.  183 ;  Ryan  v.  People,  79  N.  Y.  594.)  An  expul- 
sion from  the  fire  department  might  be  summary  or  arbitrary 
and  with  little  or  no  chance  of  a  fair  trial,  or  for  causes  involv- 
ing no  crime  and  not  affecting  the  moral  character ;  and  so  it 
turned  out  upon  the  answer  given,  which  effectually  barred  any 
injurious  inference.  But  this  is  not  such  a  case.  The  witness 
was  asked  if  he  assaulted  a  fellow  member  of  the  legislature, 
and  was  expelled  from  that  body.  He  denied  the  expulsion, 
but  admitted  the  assault.  He  confessed,  what  unexplained, 
was  the  commission  of  a  crime,  and  which,  as  was  said  in  People 
v.  Brown  {mprd),  tended  to  impair  the  credit  of  the  witness 
"  by  its  tendency  to  establish  a  bad  moral  character."  In  a 
closely  balanced  case  it  could  hardly  fail  to  affect  his  credibility. 
We  have  read  carefully  the  explanation  which  the  accused  gave. 
It  does  not  mend  the  matter  much.     At  all  events  we  cannot 
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say  that  taking  question  and  answer  and  explanation  together, 
the  product  was  not  an  injury  to  the  accused. 

That  brings  us  to  the  inquiry  whether  the  question  asked 
was  proper.  "We  think  it  was  so ;  within  the  discretion  of  the 
trial  court ;  and  its  permission  not  an  abuse  of  tliat  discretion. 
The  rule,  as  it  stood  before  any  restriction  or  limitation  was 
put  upon  it,  was  stated  in  Heal  v.  People  (42  N.  Y.  281), 
where  the  witness  was  such  merely,  and  not  the  party.  It  was 
then  said  that  for  the  purpose  of  discrediting  his  testimony  the 
witness  may  be  asked  upon  cross-examination  as  to  specific  acts, 
and  the  propriety  and  need  of  such  a  rule  was  argued  at  length. 
In  People  v.  Grapo  {duprd)^  the  limitation  was  applied  that 
facts  must  be  inquired  about,  and  not  mere  accusations  whose 
truth  was  not  to  be  presumed,  and  which,  therefore,  did  not 
tend  to  impair  the  moral  character.  That  decision  was  made 
in  1879,  and  just  one  year  later  than  the  case  of  People  v. 
Casey  (72  N.  Y.  393),  which  decides  the  precise  question  here 
involved,  and  in  which  the  chief  judge  who  wrote  the  opinion 
in  the  Crapo  Case  concurred.  The  prisoner  stood  indicted  for 
assault  with  a  dangerous  weapon,  and  testified  on  his  own  behalf. 
On  cross-examination  the  prosecutor  was  permitted  to  question 
him  as  to  other  altercations  in  which  he  had  been  engaged,  and 
other  assaults  which  he  had  committed,  and  it  was  held  no 
error.  Facts  were  asked  for  there,  and  not  accusations  or  irre- 
sponsible charges,  and  so  no  occasion  arose  for  the  limitation 
which  one  year  later  was  needed  and  applied.  A  little  later,  in 
liyan  v.  People  {§upra\  the  rule  was  still  conceded  that 
questions  as  to  specific  facts  which  tend  to  discredit  the  wit- 
ness, or  impeach  his  moral  character  may  be  asked  on  cross-ex- 
amination ;  but  it  was  held  that  an  indictment  was  a  mere  accu- 
sation and  had  no  such  legitimate  tendency.  In  People  v. 
Noelhe  (94  N.  Y.  143,  144),  the  cases  were  reviewed,  and  we 
held  on  an  indictment  and  trial  for  selling  lottery  tickets  that 
the  defendant,  testifying  in  his  own  behalf,  might  be  asked  on 
cross-examination  not  only  whether  he  had  been  convicted  for 
sending  lottery  papers  through  the  mail,  but  also  whether  for 
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a  period  extending  before  the  offense  with  which  he  was  charged, 
he  had  been  engaged  in  the  lottery  business. 

The  General  Term  seem  to  have  thought  that  an  assault  com- 
mitted upon  other  persons  "  would  not  necessarily  or  properly 
tend  to  impeach  the  moral  character,  or  impair  the  credit  of  the 
witness."  We  held  the  exact  contrary  in  People  v.  Cdsey. 
The  questions  there  sustained  were  admissible  upon  that 
ground  alone,  and  the  case  is  decisive  of  this.  The  assault 
upon  Weed,  unexplained  and  unjustified,  was  a  crime  punish- 
able by  fine  or  imprisonment.  It  indicated  disregard  of  the 
law,  contempt  for  personal  rights,  and  an  ungovernable  temper 
prompting  to  a  criminal  act.  If  we  are  ever  to  roam  through 
our  Penal  Code  in  search  of  a  crime  capable  of  being  commit- 
ted without  indicating  a  defective  moral  character,  we  shall 
not  select  the  one  here  in  question. 

Whether  the  pistol  in  the  hands  of  the  defendant  was  an 
instrument  or  thing  likely  to  produce  grievous  bodily  harm, 
was  a  question  of  fact  for  the  jury.  {Nelson  v.  People^  23 
N.  T.  298;  AVbott  v.  People,  86  id.  471.)  Although  the 
weapon  was  not  produced,  or  otherwise  described  than  by  its 
common  name,  yet  it  was  capable  of  being  used  otherwise 
than  by  firing,  and  such  description  by  its  name,  in  connection 
with  the  character  of  the  wound  infl.ifcted,  was  sufficient  to  carry 
to  the  jury  the  question  of  fact. 

We  discover  no  error  in  the  record  and  the  judgment  should 
be  affirmed. 

All  concur,  except  EuaEs,  Ch.  J.,  and  Bafallo,  J.,  not 
voting. 


Judgment  affirmed. 


06    646 

i82_5^  William  H.  Ellis,  as  Administrator,  etc..  Appellant,  v.  The 
New  York,  Lake  Erie  &  Western  Eailroad  Compaity, 
Respondent. 

Where  an  injary  to  an  employe  of  a  railroad  company  is  caased  partly  by 
the  negligence  of  another  employe  and  partly  by  failure  of  the  company 
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to  provide  proper  and  suitable  apparatus,  the  negligence  of  the  co-servant 
will  not  exonerate  the  companj  from  the  consequences  of  its  own  default. 
In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  E.,  plaintiff's  intestate,  it  appeared  that  the  deceased  was  a  brake- 
man  upon  a  freight  train  on  defendant's  road  and  was  in  the  caboose 
car  of  the  ^rain,  when,  seeing  that  a  collision  was  imminent  between  it 
and  another  train  following,  he  stepped  out  of  the  front  door  of  the  car 
on  to  the  platform  of  the  next  car.  The  cars  were  furnished  with 
buffers,  but  they  so  overlapped  each  other  that  thej  were  useless,  and  in 
consequence,  when  the  trains  collided,  E.  was  caught  between  the  ends 
of  the  two  cars  and  killed.  Held,  that  a  dismissal  of  the  complaint  was 
error ;  that  it  was  a  duty  the  defendant  owed  its  employes  to  provide 
cars  with  buffers  appropriately  placed. 

(Argued  March  20,  1884  ;  decided  April  15,  1884.) 

AppBuIL  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1883,  which  aflBirmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  dismissing  the  com- 
plaint on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  W.  Lyon  for  appellant.  A  railroad  company  owes  to 
its  employes  the  duty  of  providing  and  maintaining  safe  and 
suitable  structures,  machinery  and  appliances,  so  as  to  protect 
them  against  danger.  {Gottlieb  v.  JV.  y.,  Z.  K  <&  W.  R.  B, 
Co.,  29  Hun,  637-641 ;  Flike  v.  Boston  dbAlbcmy  E.  R.  Co., 
53  N.  Y.  549;  Laning  v.  N.  T.  C.  R.  R.  Co.,  49  id.  521 ; 
ConneUy  yJ  PMion,  41  Barb.  366,  369;  41  N.  T.  619; 
Plank  V.  N.  T.  C.  R.  R.  Co.,  60  id.  607 ;  Mehan  v.  Syr.,  B. 
&  N.  Y.  R.  R.  Co.,  73  id.  585  ;  Booth  v.  Boston  <&  Albany 
R.  R.  Co.,  id.  38-40  ;  Corcoran  v.  HoWrook,  69  id.  517-520  ; 
'Ryan  v.  Fowler,  24  id.  410-414 ;  Kirkpatrick  v.  N.  Y.  C.  <& 
H.  R.  R.  R.  Co.,  79  id.  240 ;  Fay  v.  Mi7in.  &  St.  L.  R.  R.  Co., 
16  Northw.  Rep.  241 ;  MvMowney's  AdmWs  v.  III.  Cent.  R. 
R.  Co.,  36  Iowa,  462-473 ;  Alden  v.  N.  Y.  C.  R.  R.  Co.,  26 
N.  Y.  102;  Kain  v.  Smith,  80  id.  458 ;  Cone  v.  Del.,  L.  <& 
W.  R.  R.  Co.,  81  id.  458 ;  Fuller  v.  Jeweit,  80  id.  46;  Uough 
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V.  Bailway  Co.,  100  U.  S.  [10  Otto]  213 ;  21  Alb.  L.  J.  129; 
Pahiton  7.  NortJiem  C\  ^Ji.  Oo.,  83  N.  Y.  7;  Braun  v. 
Chicago,  E,  I.  <&  P.  R,  R.  Co.,  22  Alb.  L.  J.  117;  Chicago 
<j6  N.  W.  R.  R.  Co.  V.  Jackson,  55  111.  402 ;  8  Am.  Eep.  66 ; 
Shanny  v.  Androscoggin  MUU,  66  Me.  420;  Gibson  v. 
Radjlc  R.  R.  Co.,  46  Mo.  163  ;  2  Am.  Rep.  497;  Cuinber- 
land,  etc.,  Co.  v.  State,  44  Md*  283 ;  WedgiDOod  v.  C  <&  N. 
R.  R.  Co.,  44  Wis. ;  18  Alb.  L.  J.  137.)  The  deceased  had 
the  right  to  understand  and  assume  that  the  defendant  had  exer- 
cised care  in  that  respect,  so  as  not  to  expose  him  to  unreasonable 
risks  or  dangera.  {Connelly  v.  PoUio7i,  41  Barb.  366-369  ;  41 
N.  Y.  619 ;  Noyes  v.  Smith,  28  Vt.  59 ;  24  N.  Y.  414 ;  Jeiter 
V.  jr.  T.  &  H.  R.  R.  Co.,  2  Abb.  Ct.  App.  Dec  458,  461 ; 
Ford  V.  Fitchhurg  R.  R.  Co.,  110  Mass.  240 ;  14  Am.  Rep. 
605,  606 ;  Gibson  v.  Pacific  R.  R.  Co.,  2  id.  500 ;  46  Mo.  16; 
Fort  Wayne,  etc.,  R.  R.  Co.  v.  Gildersleeve,  33  Mich.  133 ; 
Toledo,  etc.,  R.  R.  Co.  v.  Ingraham,  77  111.  309.)  The  ques- 
tion as  to  whether  the  buffers  furnished  deceased  were  safe 
and  proper  appliances  should  have  been  submitted  to  the  jury 
for  it  to  pass  upon,  and  it  was  error  to  take  such  question  from 
the  jury.  {Mxildowney'^s  Adnirs  v.  III.  Cent.  R.  R.  Co.,  36 
Iowa,  462-473.)  It  was  defendant's  duty  to  supply  and  main- 
tain buffers  in  safe  and  proper  condition.  {OotUid>  v.  N.  Y., 
L.  E.  c&  W.  R.  R.  Co.,  29  Hun,  637,  641 ;  Fay  v.  Minn,  its 
St.  L.  R.  Co.,  15  Northw.  Rep.  241 ;  King  v.  Ohio,  etc.,  R. 
Co.,  14  Fed.  Rep.  277 ;  Grand  Trunk  Ry  Co.  v.  Gumming, 
27  Alb.  L.  J.  294.)  It  was  error  to  grant  the  motion  for  a 
nonsuit  on  the  .theory  of  the  neglect  of  a  fellow-servant 
of  deceased,  {Fuller  v.  Jewett,  80  N.  Y.  52;  Kirkpatrick 
V.  K  Y.  C.  c&  H.  R.  R.  R.  Co.,  79  id.  240;  JCain  v. 
Smith,  80  id.  458 ;  Rraun  v.  Chicago,  R.  I.  <&  P.  R.  R.  Co., 
22  Alb.  L.  J.  117 ;  £ing  v.  O.  <&  W.  Ry  Co.,  27  id.  176; 
Hough  V.  Terns  c&  P.  Ry  Co.,  21  id.  129  ;  Ford  v.  Fitchhurg 
R.  R.  Co.,  110  Mass.  240 ;  Painton  v.  NoHhem  C.  R.  R. 
Co.,  83  N.  Y.  7.)  Where  a  master  furnishes  defective 
machinery  for  use  in  the  prosecution  of  his  business,  he  is  not 
excused  by  the  negligence  of  a  servant  in  using  the  machinery, 


1884.]  Ellis  v.  N.  Y.,  L.  E.  &  W-  R.  R.  Co.  549 


Statement  of  case. 


from  liability  to  a  co-servant  for  an  injury  which  could  not 
have  happened  had  the  machinery  been  suitable  for  the  use  to 
which  it  was  applied.  {Cone  v.  Dd.^  Z.  db  W.  H.  H.  Co.,  81 
N.  Y.  206,  209 ;  Chand  Trunk  Ji.  E.  Co.  v.  Gummings,  27 
Alb.  L.  J.  294.)  Deceased  was  at  his  place  of  duty,  and  in  a 
moment  of  danger  and  under  impulse  of  great  fear  attempted 
to  save  his  life,  which  constitutes  no  negligence  upon  his  part. 
(36  Iowa,  372;  47  id.  688.) 

Lewis  B.  Carr  for  respondent.  The  presumption  always 
is,  that  the  master  has  performed  his  duty  to  the  servant.  That 
presumption  exists  in  every  case,  although  the  injury  to  the 
servant  may  have  been  occasioned  by  the  failure  of  some  of 
the  instrumentalities  of  the  master's  business.  (Wood's  Master 
and  Servant,  744,  §§  346,  368,  382.)  The  burden  of  proof 
rests  upon  the  servant  or  on  the  one  suing  for  causing  the 
servant's  death,  to  establish  the  fact  that  the  injury  or  death 
i-esulted  from  the  fault  of  the  master.  {Alien  v.  New.  Gas  Co., 
17  Eng.  Rep.,  Moak's  Notes,  420 ;  Wood's  Master  and  Servant, 
§§  344,  346,  368,  382;  2  Thompson  on  Negligence,  1053; 
Cotton  V.  Wood,  8  0.  B.  [N.  S.]  568 ;  1  Thompson  on  Negli- 
gence, 364.)  The  measure  of  the  master's  duty  is  the  care  of 
a  person  of  ordinary  prudence  in  the  management  of  his  own 
concerns.  {Slater  v.  Jewett,  85  N.  Y.  61,  67  :  Degraff  v. 
E.  R.  Co.,  76  id.  125;  Leonard  v.  Collins,  70  id.  90,  93; 
JVorthcoate  v.  Batcheler,  111  Mass.  327 ;  Murray  v.  Ji.  li. 
Co.,  36  Am.  Dec.  268,  284  note;  Locke  v.  Sioux  City  Ji.  Ji. 
Co.,  16  Am.  Rep.  138 ;  BaUou  v.  Ji.  Ji.  Co.,  5  Am.  &  Eng.  R. 
R,  Gas.  480.)  The  master  is  not  bound  to  make  use  of  the 
latest  improvements  in  machinery,  or  to  discai-d  appliances 
that  are  old-fashioned.  (  Wonder  v.  Ji.  Ji.  Co.,  3  Am.  Rep. 
143,  144,  146;  Degraff  y.  R.  B.  Co.,  76  N.  Y.  125;  affirm- 
ing, 3  Thompson  &  Cook,  255  ;  see  pages  256,  257  of  the  last- 
mentioned  report;  Smithson  v.  E.  Ji.  Co.,  1  Am.  &  Eng.  R. 
R.  Cas.  101, 104, 107  and  note ;  Ft.  W.,  etc.,  E.  E.  Co.  v.  Oilder- 
sleeve,  33  Mich.  133 ;  Ind.,  etc.,  E.  E.  Co.  v.  Flannagan^  77 
111.  365 ;   Toledo,  etc.,  E.  Ji.  Co.  v.  Asiury,  84  id.  429 ;  Jd. 
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V.  Blackj  88  id.  412 ;  Salters  v.  D.  cfe  M.  Canal  Co.j  3  Hun, 
338 ;  Henry  v.  B.  E.  Co.,  81  N.  Y.  373 ;  Ladd  v.  R.  R.  Co., 
119  Mass.  412.)  The  injury  having  resulted  from  an  unforeseen 
and  violent  cause  the  master  is  not  liable.  {StringJiam  v. 
Stewart,  27  Hun,  562 ;  Wood's  Master  and  Servant,  §  371 ; 
SumineraeUe  v.  Fish,  117  Mass.  312;  Harvey  v.  JR.  R.  Co., 
88  N.  T.  481.)  The  master  is  not  bound  to  anticipate  that 
his  servants  may  at  times  be  careless  and  to  provide  appliances 
which  sliall  be  strong  enough  to  withstand  the  eftect  of  such 
carelessness.  {Slater  v.  Jewett,  85  "N".  Y.  61, 73 ;  SaUerif  Case, 
3  Hun,  338,  340;  Chapman  v.  R.  R.  Co.,  55  N.  Y.  579,  586; 
StringlianCs  Case,  27  Hun,  562.) '  The  master  is  not  chargeable 
with  negligence,  because  the  cars  were  not  of  even  height,  as 
he  has  the  right  to  conduct  his  business  in  his  own  way,  and 
is  not  restricted  to  any  particular  kind  or  shape  of  machinery. 
{Fort  Wayne.,  etc.,  Railroad  Co.  v.  Gildersleeve,  33  Mich.  133 ; 
Toledo,  etc.,  R.  R.  Co.  v.  Bla^k,  88  111.  112 ;  Middowney  v. 
R.  R.  Co.,  39  Iowa,  615 ;  Hulett  v.  R.  R.  Co.,  67  Mo.  239 ; 
Smith  V.  Potter,  2  Am.  &  Eng.  R.  R.  Cas.  140.)  If,  however, 
it  should  be  held  that  having  two  cars  together  in  the  train, 
the  blocks  of  wliich  did  not  match  evenly,  is  i^egligence,  the 
claim  fails  because  the  negligence  which  brought  them  to- 
gether was  that  of  a  fellow-servant.  {Murray  v.  R.  R.  Co., 
36  Am.  Dec.  268 ;  FarweU  v.  R.  R.  Co.,  4  Mete.  49 ;  Wright 
V.  R.  R.  Co.,  25  N.  Y.  562 ;  Crispin  v.  Babbitt,  81  id.  516, 
520 ;  Fuller  v.  JeweU,  80  id.  46,  52 ;  Booth  v.  R.  R.  Co.,  73 
id.  38;  Flike  v.  R.  R.  Co.,  53  id.  549,  553;  Laning  v.  R. 
R.  Co.,  49  id.  521,  532,  533 ;  McCosher  v.  R.  R.  Co.,  84  id. 
77,  81,  82 ;  Ilofnagle  v.  R.  R.  Co.,  55  id.  608 ;  SUUr  v.  JeweU, 
85  id.  61,  74;  Rose  v.  R.  R.  Co.,  58  id.  217,  221;  Alhro  v. 
Canal  Co.,  6  Cush.  75;  Marvin  v.  MuUer,  25  Hun,  163; 
Beilfus  V.  R.  R.  Co.,  29  id  556.)  The  arrangement  of 
cars  in  a  train  to  run  over  the  road  is  one  of  the  matters  of 
executive  detail  which  must  of  necessity  be  intrusted  to  the 
servants  for  performance.  {Rose  v.  R.  R.  Co.,  58  N.  Y.  217; 
Slater  v.  JeweU,  eiipra  ;  Hodghins  v.  R.  R,  Co.,  119  Mass. 
419 ;  McCosher  v.  R.  R.  Co.,  supra;  Besel  v.  R.  R.  Co.^  70 


1884]  Ellis  v.  N.  T.,  L.  E.  &  W.  E.  R.  Co.  551 

Opinion  of  the  Court,  per  Danporth,  J. 

N.  Y.  171.;  Giison  v.  JS.  E.  Co,,  22  Hiin,  289.)  The  collision 
was  the  result  of  the  negligence  of  the  servants  who  had  the 
following  train  in  charge,  and  for  sudi  an  injury,  thus  caused, 
the  master  is  not  liable.  (Wood's  Master  and  Servant,  781, 
§§  406,  426 ;  id.  810  ;  AUen  v.  New.  Gas.  Co.,  supra;  Sawyer 
V.  jB.  E.  Co.,  27  Yt.  370;  Gibson  v.  E.  E.  Co.;  SdUers  v. 
Ca/nal  Co.,  supra  ;  Milwaukee  v.  E.  E.  Co.,  4  Otto,  469,  475 ; 
Parker  v.  CUy  of  Colwes,  10  Hun,  531 ;  Eyan  v.  E.  E.  Co., 
35  K  Y.  210;  Eing  v.  City  of  Colwos,  77  id.  83,  90;  llof- 
nagle  v.  E.  E.  Co.,  55  id.  608 ;  Tutein  v.  Hurley,  98  Mass. 
211 ;  2  Thompson  on  Negligence,  1089.) 

Danfokth,  J.  This  action  was  for  damages  for  the  wrongful 
act  or  neglect  of  the  def  endant,by  which,  as  was  alleged,  the  death 
of  William  F.  Ellis,  the  intestate,  was  caused.  The  admissions  by 
the  pleadings,  with  the  evidence  given  on  the  trial,  show  that  at 
the  time  of  his  death  the  decedent  was  in  the  employ  of  the  de- 
fendant as  a  brakeman  and  engaged  in  the  actual  discharge  of  his 
duties  in  working  and  running  over  its  road  a  train  of  freight 
cars.  This  train  had  nearly  reached  its  destination  when 
another  train  of  the  defendant  running  in  the  same  direction 
overtook  it.  The  intestate  was  then  in  the  caboose  at  the  rear 
of  the  freight  train,  and  seeing  that  a  collision  was  imminent  he 
went  from  the  front  door  of  the  caboose  toward  a  coal  dump 
or  car  to  which  the  caboose  was  fastened,  and  had  apparently 
reached  the  platform  of  the  caboose  when  at  that  moment  the 
second  train  ran  against  the  caboose  forcing  its  platform  under 
the  coal  dump  '^  so  that,"  as  the  witness  says,  "  the  whole  body 
of  the  coal  dump  went  up  on  the  caboose  platform,"  and  the 
decedent  was  caught  between  the  ends  of  the  two  cars  and 
crushed  to  death.  It  was  proven  that  each  car  was  furnished 
with  a  buffing  apparatus  ten  inches  thick,  but  at  such  different 
elevations  that  instead  of  meeting  to  receive  the  concussion, 
they  exposed  to  the  blow  only  a  surface  of  three-quarters  of  an 
inch  and  so  overlapped  each  other,  and  were  ineffectual  for  any 
useful  or  designed  purpose. 

On  the  part  of  the  defendant  it  was  claimed  (1)  that  these 
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things  were  not  evidence  of  negligence  on  its  part ;  (2)  that 
the  negligence,  if  any,  was  tliat  of  the  person  makin'g  up  the 
train,  whom  it  was  said  must  be  deemed  a  fellow-servant  of  the 
deceased ;  (3)  tliat  the  collision  was  the  proximate  cause  of  his 
death  and  resulted  from  the  negligence  of  the  persons  in  charge 
of  the  colliding  train.  The  opinion  of  the  trial  judge  was  with 
the  defendant,  and  he,  therefore,  dismissed  the  complaint. 
In  this  there  was  clear  error. 

It  is  no  doubt  settled  in  this  State  that  an  employe  of  a 
railroad  company  takes  the  natural  risks  of  his  employment, 
and  among  others  the  risk  of  injury  resulting  from  the  negli- 
gence of  his  fellow-servants.  This  rule,  however,  has  no 
application  if  the  company  has  at  the  same  time  disregarded 
its  obligation  to  provide  either  a  suitable  road-bed  or  engines, 
cars,  or  other  necessary  appointments  of  the  railroad,  so  that 
the  injury  is  not  entirely  caused  by  the  negligence  of  the  fellow- 
servant,  but  in  part  at  least  is  the  result  of  that  omission  of 
duty.  In  such  a  case  the  negligence  of  the  co-servant  will  not 
exonerate  the  company  from  the  consequences  of  its  own 
default.  Here  it  was  the  duty  of  the  defendant  to  provide  a 
car  properly  fitted,  not  only  with  running  apparatus,  as  wheels, 
stopping  apparatus  as  a  brake,  but  with  buffers  of  some  kind 
to  protect  the  car  and  its  servants,  necessarily  or  lawfully, 
thereon  from  the  effect  of  a  collision.  Ordinary  and  usual  care  in 
the  equipment  and  running  of  a  road  requires  this  last  appli- 
ance or  some  equivalent  contrivance  as  much  as  it  does  either 
of  the  others.  There  was  in  effect  no  buffer  nor  any  thing  to 
take  its  place  on  the  car  upon  which  the  intestate  was  employed. 
Upon  the  evidence  it  may  be  said  that  its  absence  was  the 
proximate  cause  of  injury.  It  was  literally  the  causa  causans. 
The  immediate  effect  of  its  absence  was  to  put  the  car  in  such 
condition  that  in  case  of  collision  at  the  rear  its  body  must 
inevitably  be  impelled  against  the  preceding  car  with  a  force  to 
which  it  could  offer  no  resistance.  The  death  of  the  decedent 
was,  therefore,  caused  by  the  omission  of  the  defendant  to  place 
buffers  where  they  belonged.     For  any  useful  or  usual  purpose 
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the  ones  in  question  might  as  well  have  been  placed  on  the  top 
of  at  the  side  of  the  car  as  where  they  were. 

If  we  assume  with  the  defendant  that  the  persons  in  charge 
of  the  second  train  were  negligent,  or 'wrong-doers,  still  the 
primary  and  essential  cause  of  the  injury  was  the  negligence 
of  the  defendant  itself ;  and  it  is  not  competent  for  it  to  say 
that  it  is  absolved  from  the  consequences  of  its  wrongful  act 
by  what  those  persons  did.  It  is  enough,  however,  if  its  fault 
or  omission  merely  contributed  to  produce  the  injury  com- 
plained of,  or  if  it  failed  to  exercise  the  care  of  an  ordinarily 
prudent  person,  in  supplying  cars  reasonably  safe  for  the  pur- 
poses for  which  tliey  were  required.  In  any  aspect  of  the 
case  there  was  evidence  upon  those  questions  which  should 
have  been  submitted  to  the  jury.  {Ganfield  v.  B,  <&  O.  E.  li. 
Co.,  93  N..T.  533;  45  Am.  Rep.  268;  Dana  v.  N.  T.  C.  & 
E.  B.  B.  B.  Co.,  92  K  T.  639;  Skeehan  v.  Same,  91  id. 
332 ;  Durkin  v.  Sliarp,  88  id.  225 ;  Booth  v.  Boston  cfe  AU 
lany  B.  B.  Co.,  73  id.  38 ;  29  Am.  Rep.  97 ;  Plank  v.  N.  T. 
C.  (&  H.  B.  B.  B.  Co.,  60  N.  T.  607;  Flike  v.  Boston  cfe 
AUxmy  B.  B.  Co.,  53  id.  550 ;  13  Am.  Rep.  545.) 

The  argument  on  the  part  of  the  respondent  presented  the 
case  of  the  defendant  in  many  views,  all  resting,  however, 
upon  the  assumption  that,  so  far  as  the  servant  is  concerned, 
the  defendant  has  a  right  to  manage  its  business  in  its  own 
way,  and  with  such  means  and  appliances  as  best  suit  it.  On 
the  part  of  the  appellant  the  qualijdcation  is  added  that  such 
means  and  appliances  shall  be  suitable  and  Efafe  for  the  ser- 
vant's use.  The  two  propositions  express  the  correct  rule,  and 
the  cases  cited  by  the  learned  counsel  for  the  defendant  can  be 
satisfied  with  nothing  less.  In  De  Oraff  v.  N.  Y.  C.  <&  H. 
B.  B.  B.  Co.  (76  N,  Y.  125)  it  is  also  said  that  the  degree  of 
vigilance  required  from  a  railroad  corporation  in  this  respect  is 
measured  by  the  dangers  to  be  apprehended  or  avoided ;  and  in 
SaU&TB  V.  D.  (&  H.  C  Co.  (3  Hun,  338)  that  the  then  defendant 
owed  to  the  deceased,  as  its  servant,  the  duty  to  place  him  under 
no  risks  from  imperfect  or  inadequate  machinery,  or  other  mate- 
rial means  or  appliances  known,  or  which,  but  for  its  negligence, 
SiCKELS  —  Vol.  L.  70 
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"would  have  been  kjiown  to  it.  These  are  the  respondent's  cases. 
Indeed,  upon  the  point  in  issue  the  authorities  in  the  courts  of 
this  State  are  all  one  way,  and  the  principle  on  which  they 
stand  is  adverse  to  defendant's  contention.  The  law  is  very 
tolerant,  but  in  the  face  of  proof  of  injury  from  ill-contrived 
and  unsafe  machinery  furnished  for  the  servant's  use  it  will  in- 
dulge in  no  presumption  that  the  master  performed  his  duty, 
or  that  co-servants  were  negligent,  and  of  neither  of  these  cir- 
cumstances was  there  any  evidence.  The  case,  therefore,  was 
not  well  disposed  of  at  the  trial  term. 

It  follows  that  the  judgment  appealed  from  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  abide  the  event 

All  concur. 

Ordered  accordingly. 
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liiUS  Thb  People,  ex  rel.  The  Twenty-thied  Street  Railboad 
126  444  Company,  Appellant,  v.  The  Commissionebs  of  Taxes  of 
THE  CrrY  OF  New  York,  "Respondent. 

The  general  parpoae  of  the  statutes  relating  to  assessments  and  taxation 
is  to  secure  an  assessment  of  aU  property,  real  and  personal,  at  its  actual 
value,  and  thejr  are  to  be  construed  and  enforced  with  this  purpose  in 
view. 

An  intent  to  exempt  any  property,  or  any  portion  of  the  value  of  any  prop- 
erty, may  not  be  presumed,  but  must  be  found  plainly  expressed  in  the 
statutes. 

Under  the  provisions  of  the  act  of  1857  (Chap.  456,  Laws  of  1857),  in  relation 
to  the  taxation  of  corporations  liable  to  taxation,  for  the  purpose  of  tax- 
ing the  capital  stock  of  a  corporation,  it  is  to  be  "assessed  at  its  actual 
value,"  from  which  is  to  be  deducted  "  the  assessed  value  of  its  real 
estate  "  and  such  other  items  as  are  specified  in  the  act.    (§  8.) 

The  provisions  of  the  prior  statutes  regulating  the  details  of  assessments 
of  the  property  of  corporations  (1  R.  S.  415,  §  6,  as  amended  by  chap.  654, 
Laws  1853)  are  to  be  deemed  amended  so  far  as  is  necessary  to  make 
them  conform  to  and  to  give  effect  to  the  act  of  1857. 

It  seems  that  the  assessment-roll  in  such  case  may  be  made  up  substantially 
as  follows:  In  the  first  column  insert  the  name  of  the  corporation;  in  the 
second,  the  quantity  of  real  estate  owned  by  it  situate  in  the  town  or 
ward  ;  in  the  third,  the  assessed  value  of  its  real  estate ;  in  the  fourth. 


1884.]    The  People,  ex  rel.  v.  Comm'ks  Taxes  of  N,  Y.     555 

Statement  of  case. 

'     

the  value  of  capital  stock  after  making  the  exemptions  and  deductions 
required  bj  the  act  of  1857. 
It  seerriH  also  that  to  arrive  at  the  assessed  value  of  the  real  estate  not 
situate  in  the  town  or  ward,  if  within  the  State,  it  may  be  ascertained  from 
the  proper  assessment-rolls  ;  if  in  another  State  or  country,  or  if  for  any 
other  reason  its  assessed  value  cannot  be  ascertained,  the  price  paid,  in 
the  absence  of  proof  or  of  any  other  standard,  may  be  taken  as  the 
assessable  value. 

(Argued  March  21,  1884 ;  decided  April  15, 1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  1, 1884, 
which  aflSrmed  an  order  of  Special  Term  aflSrming  the  pro- 
ceedings of  the  commissioners  of  taxes  and  assessments  of  the 
city  of  New  York  in  assessing  the  capital  stock  of  the  relator 
for  the  year  1882. 

John  H,  Strahan  for  appellant.  The  provisions  of  the  Re- 
vised Statutes  for  the  separate  assessment  and  taxation  of  real 
and  personal  estate  are  applicable  to  corporations  as  well  as  in- 
dividuals. (1  R.  S.  [3d  ed.],  chap.  13,  title  1 ;  id.,  chap.  13, 
title  2,  art.  1,  §  6 ;  id.,  chap.  13,  title  4 ;  id.  442,  §  3  ;  443,  §§  6, 
8 ;  444,  §  9;  469,  §  2;  PeopU  v.  Bd.  Assrs.,  39  K  T.  84; 
Laws  1853,  chap.  654,  §  10.)  The  real  estate  of  the  corpora- 
tion was  to  be  assessed  and  taxed  as  other  real  estate.  {Molumjok 
cfe  H,  R,  Jti.  Co,  V.  Bk,  of  Dtioa  amd  Ci4y  of  Utica^  4  Paige, 
3P9,  401,  402 ',  F.L,  <&  T.  Co,  v.  Maycyr,  etc.,  7  Hill,  261 ; 
TJtica  Cotton  Mfg.  Co.  v.  Supra.  Oneidu  Co.,,  1  Barb.,  chaps. 
432,  448.)  The  real  estate  investment  of  a  corporation  should 
be  first  deducted  from  the  real  estate  with  the  other  deductions 
provided  for,  and  only  the  remainder  of  the  capital  stock  was 
to  be  assessed  as  personal  property  at  its  actual  value  and  taxed 
as  personal  estate.     {People  v.  Assrs.j  39  N.  T.  85.) 

James  C,  Ca/rter  for  respondent.  Taxes  are  not  imposed 
upon  property  but  upon  the  owners  in  respect  of  the  property 
owned  by  them.  {People^  ex  rd.  Bk.  of  Commonwealth^  v. 
Commra.  of  Taaee,  23  N.  T.  192,  196.)  Chapter  390  of  the 
Laws  of  1823  contemplated  that  the  capital  stock  of  a  corpo- 
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ration  taken  at  its  par  value  ehonld  be  assessed  and  taxed  as 
personal  estate,  making  the  prescribed  exceptions  for  realty, 
etc.  {Bk  of  Utica  v.  City  of  Utica,  4  Paige,  399 ;  jPeopU, 
ex  rd.  MoMasterSy  v.  Swpra.  of  Niagara,  4  Hill,  20  j  F.  L.  <& 
T.  Co.  V.  CUy  of  N.  T.,  7  id.  261.)  In  1830  the  legislature 
provided  that  manufacturing  and  turnpike  companies  should 
be  taxed  on  the  "  cash  value  "  of  their  stock,  which  was  to  be 
ascertained  "  by  sales  of  the  stock  or  in  any  other  manner." 
(E.  S.,  part  1,  chap.  13,  title  4,  §  7.)  It  was  intended  by  the 
act  of  1853  to  reach  the  suiplns  of  corporations  for  purposes 
of  taxation.  (Laws  1853,  chap.  654,  p.  1240.)  The  expression 
'*  actual  value"  in  the  act  of  1857  (Chap.  456),  should  be  given 
the  same  meaning  as  '^  cash  value  "  as  used  in  the  statute  of 
1830.  {Oswego  Starch  Factory  v.  BoUoway,  21  N.  Y.  449, 
459-462.) 

Eael,  J.  The  capital  stock  of  the  relator  was  $600,000, 
worth  fifty  per  cent  above  par,  and  therefore  of  the  actual 
value  of  $900,000.  It  had  paid  out  and  invested  in  real  estate 
$515,000.  The  defendant,  in  making  the  assessment  against 
the  relator  on  account  of  its  capital  stock,  deducted  the  latter 
sum  from  the  former,  and  fixed  the  amount  of  the  assess- 
ment at  $325,000,  whereas  the  balance  was  $385,000,  which, 
upon  the  view  of  the  law  adopted  by  it,  should  have  been 
the  amount  of  the  assessment.  The  relator  claims  that  under 
the  statutes  the  assessment  should  have  been  made  by  first  de- 
ducting from  the  nominal  amount  of  the  capital,  to-wit, 
$600,000,  the  real  estate  item,  $515,000,  and  then  by  adding 
to  the  balance  $85,000,  fifty  per  cent  for  premium  upon  the 
stock,  so  as  to  reach  its  actual  value,  and  that  thus  the  assessed 
value  should  have  been  fixed  at  $127,500. 

We  are  to  determine  which  of  these  methods  accords  with 
the  statutes,  and  the  question  is  made  somewhat  difScult  of 
solution  by  the  very  bungling  and  confused  manner  in  which 
the  statutes  are  worded. 

It  is  the  general  purpose  of  the  statutes  relating  to  assess- 
ments and  taxation,  to  secure  an  assessment  upon  all  property, 
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real  and  personal,  at  its  actual  value,  and  they  must  be  con- 
strued and  enforced  with  tliis  purpose  constantly  in  view.  An 
intent  to  exempt  any  property,  or  any  portion  of  the  value 
of  any  property,  from  taxation  must  not  be  presumed,  but 
must  be  found  plainly  expressed  in  the  statutes. 

Section  3  of  chapter  456  of  the  Laws  of  1857  provides  the 
measure  of  taxation  against  corporations,  and  it  is  as  follows : 
'•  The  capital  stock  of  every  company  liable  to  taxation,  except 
such  part  of  it  as  sliall  have  been  excepted  in  the  assessment- 
roll,  or  as  shall  have  been  exempted  by  law,  together  with  its 
surplus  profits  or  reserved  funds  exceeding  ten  per  cent  of  its 
capital  after  deducting  the  assessed  value  of  its  real  estate,  and 
all  shares  of  stock  in  other  corporations  actually  owned  by  such 
company,  which  are  taxable  upon  its  capital  stock  under  the  laws 
of  this  State,  shall  be  assessed  at  its  actual  value,  and  taxed 
in  the  same  manner  as  the  other  personal  and  real  estate  of  the 
county." 

There  is  a  most  extraordinary  confusion  of  ideas  in  this  sec- 
tion. "What  is  meant  by  the  clause,  "  except  such  part  of  it 
(capital  stock)  as  shall  have  been  excepted  in  the  assessment- 
roll  "  ?  I  know  of  no  law  which  authorizes  any  such  excep- 
tion to  be  made  in  the  roll.  Then  the  section,  literally  read, 
requires  that  an  actual  valuation  shall  be  placed  both  upon* 
capital  and  the  surplus,  and  yet  surplus  is  always  included  in 
■and  goes  to  make  up  the  actual  value  of  the  capital.  Not- 
withstanding the  language,  it  could  not  have  been  intended 
that  capital  should  be  assessed  at  its  actual  value,  and  that  in 
addition  thereto  the  surplus,  less  the  ten  per  cent,  should  also 
be  included  in  the  assessment  at  its  actual  value,  thus  mak- 
ing a  double  assessment  of  surplus.  {Oswego  Starch  Fac- 
tory V.  Dolloway,  21  N.  Y.  449,  459,  461.)  So,  too,  literally 
read,  the  section  requires  that  the  value  of  the  real  estate  and 
the  shares  of  stock  in  other  corporations  shall  be  first  deducted 
from  the  nominal  capital  and  that  the  balance  of  the  capital 
shall  be  assessed  at  its  actual  value.  This  literal  reading  in  all 
cases  where  the  stock  of  a  company  is  worth  just  par  will  make 
the  statute  work  with  absolute  fairness ;  but  in  all  other  cases 


558    The  People,  ex  rel.  v.  Cohm'rs  Taxes  of  N.  Y.  [April, 

Opinion  of  the  Court,  per  Earl,  J. 

it  will  lead  to  the  most  absard  results.  Suppose  a  corporatioa 
has  a  capital  of  $200,000,  worth  fifty  per  cent  above  par, 
$300,000,  and  has  invested  in  real  estate  $100,000,  it  should 
justly  be  taxed  on  account  of  its  capital  $200,000,  and  on  account 
of  its  real  estate  $100,000.  But  the  literal  reading  requires  the 
deduction  to  be  made  from  the  nominal  capital,  and  thus  there 
is  left  of  that  for  taxation  only  $100,000,  of  the  value  of 
$150,000,  a  loss  of  taxable  value  of  $50,000.  But  suppose 
instead  of  being  worth  above  par,  the  stock  is  worth  fifty  per 
cent  below  par,  then  upon  the  same  hypothesis  we  have  this 
result:  Actual  value  of  the  stock,  $100,000;  deduct  value  of 
real  estate  and  tliere  is  nothing  left  for  taxation  as  capital. 
The  assessment  is  $100,000  upon  real  estate,  and  tha\  equals 
the  whole  value  of  the  capital,  and  the  assessment  could  not 
justly  be  more.  But  first  deduct  the  value  of  the  real  estate 
from  the  nominal  capital  and  there  remains  $100,000  to  be 
assessed  at  its  actual  value,  to-wit,  $50,000,  wliich  is  manifestly 
unjust.  Take  another  case :  Suppose  that  the  capital  stock  is 
$200,000,  one  hundred  per  cent  above  par,  actually  worth 
$400,000,  and  that  the  value  of  the  real  estate  is  $200,000. 
Then  if  that  be  deducted  from  the  value  of  the  stock,  there 
will  be  left  for  assessment  and  taxation  $200,000,  a  perfectly 
just  result.  But  if  it  be  deducted  from  the  nominal  amount 
of  capital,  there  will  be  no  capital  left  for  taxation,  and 
$200,000  of  value  will  escape  taxation.  Thus  if  the  value  of 
the  real  estate  be  deducted  from  the  nominal  amount  of  the 
capital  and  the  balance  of  the  capital  be  assessed  at  its  actual 
value,  the  operation  of  the  statute  is  always  unjust  and  unfair 
in  all  cases  where  the  capital  stock  is  worth  more  or  less  than 
par,  and  could  not  have  been  intended  by  the  legislature.    ^ 

It  is  the  object  of  all  interpretation  and  construction  oi 
statutes  to  ascertain  the  intention  of  the  law  makers,  and  this 
is  generally  accomplished  by  a  literal  reading  of  the  words 
used.  But  there  are  many  cases  where  the  words  do  not  ex- 
press that  intention  perfectly,  but  exceed  it  or  fall  short  of  it, 
and  then  it  is  allowable  to  adopt  what  writers  upon  the  civil 
law  sometimes  call  a  rational  interpretation  and  to  collect  the  in- 
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tention  from  rational  or  probable  conjecture  only.  It  is  also  a 
rule  sometimes  laid  down  by  text  writers  that  whenever  it  hap- 
pens that  the  sense  of  the  law,  how  clear  soever  it  may  a]>pear 
in  the  words,  would  lead  to  false  consequences  and  unjust  decis- 
ions, the  palpable  injustice  which  would  follow  from  its  literal 
sense  compels  an  effort  to  discover  some  kind  of  interpreta- 
tion, not  what  the  law  literally  says,  but  what  it  means.  Lie- 
ber,  in  his  Legal  and  Political  Hermeneutics  (p.  11),  very 
aptly  defines  interpretation  as  "  the  art  of  finding  out  the  true 
sense  of  any  form  of  words  —  that  is,  the  sense  which  their 
author  intended  to  convey  —  and  of  enabling  others  to  derive 
from  them  the  same  idea  which  the  author  intended  to  con- 
vey." And  he  defines  construction  as  "  the  drawing  of  con- 
clusions respecting  subjects  that  lie  beyond  the  direct  expres- 
sions of  the  text,  from  elements  known,  from  and  given  in 
the  text — conclusions  which  are  in  the  spirit  though  not  in 
the  letter  of  the  text."  A  construction  of  a  statute  which 
leads  to  an  absurd  consequence  must  always  be  avoided,  as  an 
absurd  purpose  is  not  to  be  attributed  to  the  law  makers. 
{Commonwealth  v.  KimbaU^  24  Pick.  370.) 

With  these  principles  of  interpretation  and  construction  in 
mind,  we  may  again  recur  to  the  section,  and  we  find  that  its 
main  purpose  is  to  provide  that  the  capital  stock  of  corpora- 
tions '^  shall  be  assessed  at  its  actual  value,  and  taxed  in  the 
same  manner  as  the  other  personal  and  real  estate  of  the 
county,"  making  the  exception  and  deductions  mentioned ; 
and  leaving  out  what  is  not  now  material  it  may  be  read  as 
follows :  The  capital  stock  of  every  company  shall  be  assessed 
at  its  actual  value  ^^  after  deducting  the  assessed  value  of  its 
real  estate,*'  thus  transposing  the  latter  clause  so  as  to  give  it 
its  true  effect,  or  that  clause  may  be  put  in  a  parenthesis  and 
have  the  same  effect. 

But  there  is  some  further  confusion  and  difficulty  caused  by 
the  inapt  language  of  section  6  of  title  4,  chapter  13,  part  1  of 
the  Kevised  Statutes,  as  amended  by  chapter  654  of  the  Laws 
of  1853,  which  regulates  the  duty  of  the  assessors  in  making 
up  their  assessment-rolls,  so  far  as  they  relate  to  incorporated 
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companies.  The  first  subdivision  of  that  section  provides  that 
they  shall  insert  in  the  first  column  the  name  of  each  corpora- 
tion, and  specify  the  amount  of  its  capital  stock,  "  the  amount 
paid  by  such  company  for  real  estate,"  **  the  amount  of  all  sur- 
plus profits  or  reserved  funds  exceeding  ten  per  cent  of  their 
capital  after  deducting  therefrom  the  said  amount  of  said  real 
estate."  Subdivision  2  provides  that  in  the  second  column 
they  shall  enter  the  quantity  of  real  estate  owned  by  such  com- 
pany in  the  town  or  ward,  and  in  the  third  column  the  actual 
value  thereof.  Subdivision  three  provides  that  in  the  fourth 
column  they  shall  enter  the  amount  of  the  capital  stock  of 
every  incorporated  company,  and  of  all  surplus  profits  or  re- 
served funds  exceeding  the  ten  per  cent,  after  deducting  the 
sums  paid  out  for  all  the  real  estate  of  such  company.  That 
section  should  have  been  amended  in  1857  so  as  to  bring  it 
into  harmony  with  section  3  of  the  act  of  that  year,  as  we  have 
above  construed  it  But  it  was  not  in  terms  amended,  and  its 
incongruities  were  present  to  the  mind  of  Judge  Denio  when 
he  wrote  his  opinion  in  Osioego  Starch  Factory  v.  DoUoway 
{aujyra),  where,  speaking  of  the  act  of  1857,  he  said:  "That 
act,  it  is  true,  does  not  go  into  detail  as  to  the  form  of  the  roll ; 
but  if  the  intent  be  clear,  as  we  think  it  is,  to  assess  the  capital 
at  its  real,  as  distinguished  from  its  nominal  value,  the  form 
can  easily  be  accommodated  to  give  effect  to  the  intention. 
Such  a  reconciling  construction  is  often  required  to  be  given 
to  remedial  and  administrative  statutes  which  are  sometimes 
drawn  up  in  haste  and  without  prescribing  the  manner  in 
which  the  directions  of  the  legislature  are  to  be  carried  out." 
All  of  that  which  is  required  by  subdivision  1  of  section  6, 
except  that  the  name  of  tlie  corporation  shall  be  inserted  in 
the  first  column  of  the  roll,  seems  to  be  practically  useless,  as 
all  the  other  matters  there  specified  are  provided  for  in  the 
other  subdivisions.  Subdivision  2  requires  that  in  the  second 
column  shall  be  entered  the  real  estate  within  the  town  or 
ward ;  and  in  the  third  column,  not  the  cost,  but  the  actual 
value  thereof.  The  third  subdivision  directs  that  in  the  fourth 
column  shall  be  entered  "  the  amount  of  the  capital  stock," 
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etc.  Construing  this  language  so  as  to  make  it  harmonize 
with  section  3  of  the  act  of  1867,  it  sliould  be  held  to  mean 
the  value  of  the  capital  stock  ;  and  the  requirement  that  "  the 
Slims  paid  out  for  all  the  real  estate  "  should  be  deducted,  must 
mean  that  the  assessed  value  of  all  the  real  estate  must  be  de- 
ducted. In  that  respect  the  subdivision  must  be  deemed  to 
have  been  amended  or  altered  by  implication  by  section  8  above 
referred  to,  as  there  the  assessed  value  of  the  real  estate  is  re- 
quired to  be  deducted.  By  the  prior  subdivision  the  real  estate 
for  taxation  is  to  bo  entered  at  its  value,  and  the  law  cannot 
be  administered  so  as  to  work  justly  and  fairly  without  deduct- 
ing the  same  value  for  tlie  purpose  of  reaching  the  balance  to 
be  assessed  as  capital.  If  the  capital  be  assessed  at  its  actual 
value,  and  then  the  price  paid  for  the  real  estate  be  deducted,  an 
unjust  result  wiU  always  follow  when  the  assessed  value  of  the 
real  estate  is  more  or  less  than  its  cost ;  if  it  be  more,  then  the 
combined  assessment  for  capital  and  real  estate  will  be  more 
than  the  actual  value  of  the  capital.  If  it  be  less,  tlien  the 
combined  assessment  will  be  less  than  the  actual  value  of  the 
capital,  and  thus  the  assessment  would  be  more  in  the  one 
case  than  it  ought  to  be,  and  in  the  other  less. 

Section  3  is  the  latest  expression  of  the  legislative  will,  and 
furnishes  the  measure  of  taxation  of  corporations,  and  is  the 
dominant  controlling  statute.  Section  6  is  simply  administra- 
tive, providing  for  carrying  into  effect  section  3,  and  specifying 
the  manner  in  which  the  property  is  to  be  set  down  in  the 
assessment-roll.  The  latter  section,  and  other  sections  regulat- 
ing the  details  of  assessments,  must,  therefore,  be  deemed 
amended  by  implication  so  far  as  is  necessary  to  make  them 
conform  to  the  formct*  and  to  give  effect  thereto. 

We  think  the  assessment-roll  may,  therefore,  be  made  up 
substantially  as  follows :  In  the  fii'st  column  insert  the  name 
of  the  corporation ;  in  the  second  the  quantity  of  real  estate, 
in  the  town  or  ward  ;  in  the  third  column  the  assessed  value 
of  the  real  estate,  and  in  the  fourth  column  the  value  of  the 
capital  stock  after  making  the  exemptions  and  deductions  re- 
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quired  by  section  3  referred  to  ;  and  thus  effect  will  be  given 
to  the  manifest  intention  of  the  legislature. 

There  is  a  practical  difficulty  yet  to  be  referred  to.  Tt  will 
not  always  be  easy  to  determine  the  assessed  value  of  the  real 
estate  to  be  deducted  from  the  actual  value  of  the  capital  stock. 
There  can  be  no  difficulty  when  the  real  estate  is  situated  in 
the  same  ward  or  town  where  the  capital  stock  is  assessable,  or 
even  when  it  is  situated  in  the  same  city  or  county.  In  most 
cases  it  will  thus  be  situated,  but  if  it  is  not,  and  is  yet  within 
the  State,  it  will  not  be  impracticable  to  ascertain  its  assessed 
value,  from  assessment-rolls  always  accessible.  But  if  the  real 
estate  should  be  in  another  State  or  country,  or  if,  for  any  other 
reason,  its  assessed  value  cannot  be  obtained,  then  as  the  best 
and  nearest  substitute  for  it,  the  price  paid,  as  the  presumed 
value  in  the  absence  of  proof  or  of  any  other  standard,  may  be 
taken  as  the  assessable  value. 

We  have  not  overlooked  the  fact  that  some  of  these  views 
are  in  conflict  with  those  expressed  by  Mason,  J.,  in  the  case  of 
People,  ex  rd.  Citizens  O.  Z.  6\>.,  v.  Board  of  Assessors  (39 
N.  Y.  81).  All  that  was  there  said  was  not  necessary  to  the  de- 
cision of  that  case,  and  we  think  the  construction  we  have 
given  to  the  statutes  is  more  likely  to  give  just  results,  and 
to  effectuate  the  intention  of  the  law-makers. 

The  order  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Mart  A.  Seybolt,  as  Administrisitrix,  etc..  Respondent,  v. 
The  New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany, Appellant. 

The  party  upon  whom  rests  the  burden  of  proof  in  a  civil  action  is  not 
bound  to  establish  a  case  free  from  reasonable  doubt ;  he  performs  hia 
obligation  by  presenting  a  preponderance  of  evidence. 

While  in  an  action  against  a  railroad  corporation  the  burden  of  showing 
negligence  on  its  part,  occasioning  an  injury,  rests,  in  the  first  instance, 
upon  plaintiff,  proof  that  the  injury  was  the  result  of  an  accident  which 
would  not  ordinarily  have  happened  had  the  track  and  machinery  been 
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in  proper  oondition,  and  the  latter  operated  with  proper  care,  is  sufficient, 
and  the  onus  then  rests  upon  the  defendant  to  prove  that  the  injury  was 
caused  without  its  fault. 

In  such  an  action  plaintifTs  evidence  was  sufficient  to  make  a  prima 
fads  case,  and  to  throw  upon  the  defendant  the  burden  of  explaining  the 
cause  of  the  accident.  Defendant's  counsel  requested  the  court  to  charge 
that  '*  the  burden  of  proof  is  on  plaintiff  to  establish  the  negligence  of 
the  defendant.  If  there  is  a  reasonable  doubt  on  the  whole  evidence  as  to 
the  negligence  of  the  defendant  the  verdict  should  be  for  the  defendant ' 
The  request  was  refused.  Eeld  no  error ;  that  the  request  was  to  be  taken 
with  reference  to  all  the  facts  appearing  in  the  case,  and  as  so  applied 
defendant  was  not  entitled  to  the  charge  as  to  the  burden  of  proof  ; 
also,  that  it  was  properly  denied  because  coupled  with  the  untenable 
proposition  as  to  reasonable  doubt. 

A  railroad  corporation  owes  the  same  degree  of  care  to  mail  agents  riding 
in  postal  cars  in  charge  of  the  mails  as  they  do  to  passengers. 

Penn.  B.  B.  Go,  v.  Price  (96  Penn.  8t.  256),  distinguished. 

A  mail  agent  was  killed  by  an  accident  on  defendant's  road.  Upon  the  pass 
issued  for  his  use  by  defendant  was  an  indorsement  by  which  it  stipulated 
for  an  exemption  from  liability  for  damages  on  account  of  injuries  occur- 
ring through  its  negligence.  Held,  that  as  the  authority  of  the  government 
agents  to  contract  for  the  transportation  of  mails  is  limited  by  the  provisions 
of  the  United  States  Statutes  (U.S.R.8.  §§  3997  to  40O5),and  as  no  power  is 
given  them  to  contract  for  exemption  to  a  railroad  corporation  from  liability 
for  such  a  cause  of  action,  it  was  not  to  be  assumed  that  the  contract  under 
which  defendant  carried  the  mails  contained  any  such  provision;  that  if 
the  contract  between  the  government  and  defendant  contained  such  a  pro- 
vision it  was  unauthorized  and  void;  that  assuming  the  decedent  received 
the  pass  and  was  chargeable  with  knowledge  of  its  contents,  it  did  not 
constitute  a  contract  between  him  and  defendant;  that  as  the  absolute 
duty  of  carrying  the  agent  in  charge  of  the  mail  is  imposed  by  said 
statutes  upon  the  railroad  corporation  accepting  the  public  mail  for 
transportation  (§  4000),  defendant  had  no  right  to  impose  the  condition, 
the  agent's  acceptance  of  the  pass  did  not  indicate  his  Intention  to  assent 
to  its  provisions,  and  even  if  it  might  be  so  construed,  and  if  the  exemp- 
tion clause  was  to  be  considered  as  a  contract  it  was  void  for  want  of 
consideration. 

A  promise  by  one  party  to  do  that  which  he  is  already  under  a  legal  obli- 
gation to  do  is  not  a  sufficient  consideration  to  support  a  contract  on  the 
part  of  the  other  party . 

(Argued  March  21, 1884;  decided  April  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
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an  order  made  December  11,  1883,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence on  the  part  of  the  defendant  causing  the  death  of 
Daniel  H.  Seybolt,  plaintiff's  intestate. 

The  deceased  was,  at  the  time  of  the  accident  causing  his 
death,  a  mail  agent  or  postal  clerk  in  the  employ  of  the  United 
States  Government,  and  was  in  the  discharge  of  his  duties  rid- 
ing in  a  postal  car  on  defendant's  road.  The  car  was  thrown 
from  the  track  and  he  was  killed.  The  facts  pertinent  to  the 
questions  discussed  are  stated  in  the  opinion. 

Lewie  E,  Carr  for  appellant.  The  deceased  was  not  a  pas- 
senger, within  the  meaning  of  thai  term,  when  applied  to  the 
obligation  of  a  common  carrier,  and  the  rule  of  liability  be- 
tween carrier  and  a  passenger,  in  the  legal  meaning  of  that 
term,  was  not  applicable  as  between  the  defendant  and  the  de- 
ceased. (Thompson  on  Carriers  of  Passengers,  42,  note ;  Dike 
V.  B,  E.  Co.,  45  N.  T.  113,  118 ;  Pmn.  R.  R,  Co,  v.  Price, 
1  Am.  &  Eng.  E.  R.  Cases,  234,  238,  NolUm  v.  W.  R.  R. 
Co,,  15  K  Y.  444,  446,  447;  Laws  of  1850,  chap.  140,  §  38; 
Penal  Code,  §  422  ;  1  Wait's  Actions  and  Defenses,  496,  497.) 
Exemption  of  the  defendant  from  the  consequences  of  its  or 
its  servant's  negligence  was  proven  and  is  a  bar  to  the  asserted 
right  of  action  of  the  plaintiff.  {Ooggs  v.  Bernard,  L.  Raym. 
909 ;  U.  S.  R.  S.,  §  4000 ;  Murray  v.  Bethune,  1  Wend.  91 ; 
Auburn  City  Bk,  v.  Leona/rd,  40  Barb.  119 ;  Belger  v.  Dins- 
more,  51  N.  Y.  166 ;  Ste^a  v.  Steamship  Co,,  67  id.  1 ;  lU,  C, 
R,  R.  Co.  V.  Read,  37  111.  484 ;  Ind.  C  R.  R,  Co.  v.  Mtmday, 
21  Ind.  48  ;  Wdls  v.  R,  R,  Co,,  24  N.  Y.  181,  186 ;  Perkin 
V.  R,  R,  Co,,  id.  196;  Biasdl  v.  R,  R.  Co,,  25  id.  442; 
Poucher  v.  R,  R,  Co.,  49  id.  263 ;  Mynard  v.  R.  R.  Co.,  71 
id.  180,  185  ;  BosweU  v.  R.  R.  Co,,  5  liosw.  699  ;  Thompson 
on  Carriers,  401 ;  Aineworth  v.  Baclevs,  5  Hun,  414  ;  Mitter  v. 
Drake,  1  Caines,  45.)  There  was  no  evidence  of  negligence  on 
the  part  of  the  defendant  which  justified  the  submission  of  that 
question  to  the  jury.     {Ca/rroU  v.  Staten  I.  R.  R.  Co.,  58  N.  Y. 
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126, 138 ;  Curiisa  v.  Ji.  B.  Co.,  18  id.  634, 535 ;  McFadden  v. 
Ji.  R.  Co,,  U  id.  478 ;  Berreman  v.  IJeard,  62  id.  448,  455  ; 
Zamb  V.  C.  dk  A.  E.  B.  Co.,  46  id.  27,  279,  280 ;  Loiner  v.  Mee- 
ker, 25  id.  361 ;  Seibert  v.  B.  B.  Co.,  49  Barb.  583  ;  Bobinson  v. 
McManua,  4  Lans.  380 ;  Fish  v.  Da/vis,  62  Barb.  122  ;  Baulec 
V.  B.  R.  Co.,  59  N.  Y.  356 ;  Cvlhane  v.  B.  B.  Co.,  60  id.  133 ; 
McKecierw.B.  B.  Co.,  88  id.  667;  Xeely  v.  B.  B.  Co.,  47 
How.  256 ;  CaldweU  v.  JV.  J.  S.  B.  Co.,  47  N.  Y.  2&2,  290, 
291,  292.) 

e/l  F,  SeyboU  for  respondent.  Tlie  plaintifiPs  intestate,  being 
lawfully  on  the  defendant's  cars  in  the  discharge  of  his  duties 
as  postal  clerk,  was  a  passenger  and  the  rule  of  the  liability  for 
injnries  arising  from  negligence  applies  to  him  as  w^ell  as  other 
passengers.  (U.  S.  R.  S.,  §§  4000, 4001^005;  Blair  v.  Erie  By. 
Co.,  66  N.  Y.  313 ;  NoUon  v.  N.  B.  B.  Co.,  id.  444 ;  Edgerton  v. 
JSr.  Y.i&Il.  B.  B.  Co.,  39  id.  227;  CuHisy.  B.dk  S.  B. 
B.,  18  id.  534 ;  IloJhrook  v.  TJ.  A  S.  B.  B.  Co.,  12  id.  236 ; 
Brehm  v.  G.  W.  By.  Co.,  34  Barb.  256  ;  Feital  v.  Ji.  B.  B.  Co. 
109  Mass.  277 ,  P.  <&  B.  B.  B.  Co.  v.  Anderson,  94  Penn. 
St.  787 ;  Braumv.  N.  Y.  C.  B.  B.Co.,  34 N.Y.  404.)  Negligence 
is  a  question  of  fact,  and  it  is  only  where  a  question  of  fact  is 
entirely  free  from  doubt  that  the  court  has  the  right  to  apply 
the  law  without  the  action  of  the  jury.  {Bernhardt  v.  B.  cfe  jS. 
B.  B.  Co.,  32  Barb.  165  ;  Keller  v.  JV.  Y.  C.  B.  B.  Co.,  24 
How.  Pr.  172 ;  Thurber  v.  Harlem,  B.  M.  <&F.  B.  B.  Co.,  60 
N.  Y.  326  ;  Hart  v.  Hudson  Biver  Bridge  Co.,  80  id.  75.)  If 
there  was  any  conflict  in  the  evidence  going  to  establish  any  of 
the  circumstances  upon  which  the  question  of  negligence  de- 
pended, it  must  be  left  to  the  jury.  {Brehm  v.  Gt.  W.  B.  B. 
Co.,  34  Barb.  256  ;  Harris  v.  If.  J.  B. B.  Co.,  20  N.  Y.  232 ; 
J}few8on  V.  iT.  Y.  a  B.  B.  Co.,  20  id.  383  ;  Payne  v.  T.  d&  B. 
B.  B.  Co.,  3  id.  572.)  The  mere  understanding  of  one  of  the  par- 
ties to  a  contract  as  to  its  effect,  not  communicated  or  assented 
to  by  the  other,  cannot  be  given  in  evidence  to  explain  or 
modify  such  contract.  {Murray  v.  Bethune,  1  Wend.  191.) 
As  between  the  deceased  and  the  company  the  pass  constituted 
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110  contract  ( WeUa  v.  N.  Y.  C.  E,  R.,  24  N.  Y.  181 ;  Bu- 
seU  V.  J!f.  Y.  C.  li.  JR.  Co.,  25  id.  449,  450 ;  16  How.  [U.  S.J 
460;  14  id.  468.)  A  contract  exempting  a  carrier  from  lia- 
bility for  negligence  must  be  made  on  a  good  and  Bufficient 
consideration.  {BiaseU  v.  iT.  Y.  C.  R.  R.  Ci?.,  25  N.  Y.  449, 
450 ;  Lee  v.  Marsh,  43  Barb.  105  ;  Mynwrd  v.  &  &  B.  R.  R. 
Co,,  71  N.  Y.  180;  Perkina  v.  N.  Y.  C.  R.  It.  Co.,  24  id. 
201;  2  Kent's  Cora.  [12th  ed.]  450;  Poncho  v.  N.  Y.  C.  R. 
R.  Co.,  49  N.  Y.  263 ;  Mynard  v.  S.  iSk  B.  R.  R.  Co.,  71  id.  180.) 
Exemptions  by  contract  are  to  be  construed  most  strongly 
against  the  company.  {Mytmrd  v.  S.  <&  B.  R.  R.  Co.,  71 
N.  Y.  180;  Blair  v.  i:rie  By.  Co.,  66  id.  313.)  Plaintiff 
could  not  avail  herself  ^of  the  contract  between  the  company 
and  the  government  as  a  basis  of  the  right  of  action  under  tlie 
rule  laid  down.  {Bolton  v.  W.  R,  R.  Co.,  15  K  Y.  444.)  If 
the  deceased  was  a  passenger  there  was  no  error  in  that  part 
of  the  charge  defining  the  duty  and  degree  of  care  the  defend- 
ant was  bound  to  exercise  toward  him.  {Edgerton  v.  N.  Y.  tfe 
H.  R.  R.,  39  N.  Y.  227;  CuHis  v.  R.  &  S.  R.  R.  Co.,  18  id. 
543.)  The  evidence  that  the  switch  was  open  after  the  acci- 
dent, and  evidence  that  the  train  went  in  direction  of  the  switch 
tended  to  show  that  the  switch  was  improperly  placed,  and  was 
proper  for  the  consideration  of  the  jury  upon  that  question. 
{Oartia  v.  R.  <&  8.  R.  R.,  18  N.  Y,  543.) 

RuGER,  Ch.  J.  The  cause  of  the  accident  whereby  the 
plaintiff's  intestate  lost  his  life  was  left  in  some  doubt  by  the 
testimony,  and  was  altogether  a  matter  of  inference  for  the  jury 
to  draw  from  the  circumstances  appearing  in  evidence  relating 
thereto. 

No  direct  evidence  was  given  on  the  subject  by  either  party, 
the  defendant  seeking  to  establish  the  inference  that  it  was 
occasioned  by  the  breaking  of  an  axle  by  proving  from  the  evi- 
dence of  its  employes  and  others  that  the  axle  of  the  engine 
was  found  broken  after  the  accident  and  that  its  switches  were 
properly  set ;  that  the  road-bed  and  machinery  of  the  train 
were  of  sound  material,  in  good  order  and  condition,  and  that 
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the  train  was  carefally  and  skillfully  managed ;  and  the  plaintiff, 
from  the  nature  of  the  accident,  the  results  produced  and  the 
circumstances  surrounding  it,  that  it  was  occasioned  by  the 
negligence  of  the  defendant's  servants  in  setting  the  switches 
at  the  place  of  accident,  whereby  the  train  was  diverted  from 
the  main  track  and  brought  in  collision  with  obstructions  on 
a  side  track  which  produced  the  injury  complained  of.  It  was 
undisputed  in  the  case,  that  the  casualty  occurred  in  the  im- 
mediate vicinity  of  the  switch  ;  that  the  cars  left  the  main  track 
following  either  upon  or  in  the  general  line  of  the  side  track, 
leading  from  the  switch ;  that  they  came  in  collision  with 
cars  standing  on  the  side  track  at  a  distance  of  several  hundred 
feet  from  the  switch,  and  that  the  proximate  cause  of  the 
destruction  of  the  mail  car  was  the  collision  between  the  train 
and  the  cars  standing  on  the  side  track.  .  These  circumstances 
aJSorded  a  strong  presumption  that  the  train  was  diverted  from 
the  main  track  by  some  disarrangement  of  the  switch.  Ko 
adequate  cause  for  the  various  circumstances  appeared  in 
evidence  except  that  afforded  by  the  presumption  of  a  mis- 
placed switch. 

Notwithstanding  the  positive  evidence  of  witnesses  to  the  . 
effect  that  at  different  times,  during  the  few  hours  preceding 
this  accident,  they  had  examined  these  switches  and  found  them 
properly  set  and  locked,  there  was  sufficient  evidence  deriv- 
able from  the  undisputed  facts,  and  the  conflicting  statements 
as  to  the  situation  of  the  connecting  rails  of  the  side  track  after 
the  accident,  to  afford  a  support  for  the  inference,  probably 
drawn  by  the  jury,  that  the  accident  was  caused  by  a  misplace- 
ment of  one  or  both  of  the  switches.  There  was  evidence 
tending  to  show  that  the  mail  car  was  thrown  from  the  side 
track  a  distance  from  thirty  to  fifty  feet  down  an  embankment, 
and  was  found  to  be  lying  nearly  abreast  of  the  engine  at  right 
angles  with  it,  and  on  fire  immediately  after  the  accident  oc- 
curred. The  situation,  not  only  of  tliis  car,  but  that  of  the 
baggage  and  smoking  cars  attached  to  it,  was  such  that  it  could 
not  probably  have  been  produced  except  by  a  collision  between 
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a  train  moving  with  considerable  velocity  upon  a  clear  track 
and  a  body  offering  great  resistance. 

From  these  facts  the  jury  might  very  well  have  concluded 
that  the  evidence  which  attempted  to  account  for  the  accident 
upon  the  theory  that  the  train  left  the  track  near  the  upper 
switch  in  consequence  of  a  broken  axle,  involving  as  it  did  the 
proposition  that  it  must  have  run  nearly  four  hundred  feet  over 
railroad  ties  and  other  obstnictions  before  colliding  with  the 
cars  standing  on  the  side  track,  was  quite  improbable,  and  did 
not  sufficiently  account  for  the  results  disclosed  by  other  un- 
disputed evidence.  There  was  evidence  to  support  the  finding 
of  the  jury  upon  the  question  of  the  defendant's  negligence, 
and  we  see  no  ground  upon  which  to  interfere  with  the  con- 
clusions reached. 

At  the  close  of  the  case  the  defendant  requested  an  instruc- 
tion to  the  jury  that  "the  burden  of  proof  is  on  the  plaintiflf 
to  establish  the  negligence  of  the  defendant.  If  there  is  a 
reasonable  doubt  on  the  whole  evidence  as  to  tlie  negligence 
of  the  defendant,  the  verdict  should  be  for  the  defendant." 
We  think  the  court  committed  no  error  in  refusing  to  charge 
•  as  requested.  While  it  is  true  as  a  general  proposition  that 
the  burden  of  showing  negligence  on  the  part  of  the  defendant 
occasioning  an  injury,  rests  in  the  first  instance  upon  the 
plaintiff,  yet  in  an  action  of  this  character,  when  he  has  shown 
a  situation  which  could  not  have  been  produced  except  by  the 
operation  of  abnormal  causes,  the  onus  then  rests  upon  the 
defendant  to  prove  that  the  injury  was  caused  without  his 
fault.  {Caldwell  v.  iT.  e/l  Steamboat  Co.,  47  N.  Y.  201  ; 
Mfjerton  v.  N.  Y,  c6  TTarlem  R.  li,  Co,,  39  id.  227 ;  Curtis 
V.  R,  ik  Syracuse  R,  R,  Co.,  18  id.  534.)  It  was  said  by 
Judge  Gbover  in  the  Edgerton  Cttse,  "  whenever  a  car  or  train 
leaves  the  track  it  proves  that  either  the  track  or  machinery,  or 
some  portion  thereof,  is  not  in  a  proper  condition,  or  tliat  the 
machinery  is  not  properly  operated,  and  presumptively  proves 
that  the  defendant,  whose  duty  it  is  to  keep  the  track  and 
machinery  in  tlie  proper  condition  and  to  operate  it  with  the 
necessary  prudence  and  care,  has  in  some  respect  violated  his 
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duty."  **  The  court  chargod  that  the  defendant  was  bound  to 
show  and  give  some  explanation  of  the  cause  of  the  accident. 
This  portion  of  the  charge  must  be  understood  in  reference  to 
the  facts  of  this  case  and  as  applied  tosucli  facts.  In  tliis  view 
it  was  not  erroneous."  (See,  also,  The  «/.  RusseU  Mfg.  Co, 
V.  New  Haven  SteamhoiU  Co,^  50  N.  Y.  121 ;  Mullen  v. 
St.  John^  57  id.  572;  Glnna  v.  Second  Aventce  B,  li.  Co.^ 
67  id.  597.)  When  this  reijuest  was  made  the  evidence 
had  clearly  raised  a  presumption  of  negligence  against  the 
defendant,  and  the  only  question  relating  tliereto  which  re- 
mained for  the  jury  to  consider  was  wiiether  this  presumption 
had  been  sufficiently  negatived  by  the  evidence  introduced  by 
the  defendant.  Under  the  authorities  cited  it  would  not  have 
been  error  even  if  the  court  liad  charged  that  the  plaintiff  had 
established  a  jt^/'^'/Tia^i^/^  case,  and  the  burden  of  explaining 
the  cause  of  the  accident  then  rested  upon  the  defendant. 

The  request  must  be  considered  with  reference  to  all  the 
facts  appearing  in  the  case  at  the  time  it  was  made,  and  as 
applied  to  them  we  do  not  think  the  defendant  was  entitled  to 
the  charge  requested. 

This  request  was  also  properly  denied  for  the  reason  that  it 
was  coupled  with  the  proposition  that  the  jury  should  find  for 
the  defendant  if  tlicy  entertained  a  reasonable  doubt  upon  the 
whole  evidence  as  to  the  negligence  of  the  defendant. 

We  are  not  aware  of  any  nde  applicable  to  the  trial  of  issues 
of  fact  in  civil  actions  which  requires  a  party  upon  whom  the 
burden  of  proof  rests  to  establish  a  case  free  from  reasonable 
doubt.  In  criminal  cases  the  law,  out  of  tender  regard  for  the 
rights  of  accused  persons,  and  the  presumption  of  innocence 
which  always  attaches  to  persons  in  that  situation,  gives  to  the 
defendant  the  benefit  of  any  reasonable  doubt  existing  as  to 
his  guilt;  but  in  civil  actions,  unless  the  issue  involves  the  com- 
mission of  a  crime  by  some  of  the  parties  thereto,  the  applica- 
tion of  such  a  rule  is,  we  think,  unauthorized  by  the  law  of 
evidence.  It  was  held,  in  the  case  of  Johnson  v.  Agri- 
cxdtural  Insurance  Cmnpany  (25  Hun,  251),  where  the 
defendant  had,  in  answer  to  an  action  upon  a  policy  of  insur- 
SicKELS  —Vol.  L.  72 


570         Seybolt  v.  The  N.  Y^  L.  B.  &  W.  It  K.  Oo.    [April, 

Opinion  of  the  Co  art,  per  Rugeb»  Ch.  J. 

ance  to  recover  damages  for  a  loss  oocaBioned  by  fire,  alleged 
that  the  plaintiff  bad  himself  fired  the  insured  buildings ;  that 
it  was  sufficient  if  the  defense  was  supported  by  a  preponder- 
ance of  evidence,  and  that  it  was  error  to  require  the  defense  to 
be  proved  beyond  a  reasonable  doubt  The  question  decided  in 
that  case  has  been  the  subject  of  considerable  controversy  among 
authors  upon  evidence,  and  we  do  not  intend  to  express  any  opin- 
ion thereon ;  but  we  apprehend  that  the  case  suggested  presents 
the  only  exception,  if  any  exists  to  the  rule,  that  upon  the  trial 
of  a  civil  action  the  party  sustaining  the  burden  of  proof  pel^ 
forms  his  obligation  by  presenting  a  preponderance  of  evidence. 
The  rule  is  concisely  stated  in  3  Greenleaf  s  Evidence,  section 
29,  as  follows :  '^  A  distinction  is  to  be  noted  between  civil  and 
criminal  cases  in  respect  to  the  degree  or  quantity  of  evidence 
necessary  to  justify  the  jury  in  finding  their  verdict  for  the 
government.  In  civil  cases  their  duty  is  to  weigh  the  evidence 
carefully  and  to  find  for  the  party  in  whose  fcivor  the  evidence 
preponderates,  although  it  be  not  free  from  reasonable  doubt. 
But  in  criminal  cases  the  party  accused  is  entitled  to  the  bene- 
fit of  the  legal  presumption  in  favor  of  innocence  which,  in 
doubtful  cases,  is  always  sufiicient  to  turn  the  scale  in  his 
favor." 

The  exceptions  token  to  the  ruling  of  the  court  in  holding 
that  the  defendant  owed  the  same  degree  of  care  to  the  clerks 
and  mail  agents  riding  in  the  ]*)ostal  car,  in  charge  of  the  mails, 
as  they  did  to  passengers  riding  upon  the  train,  were  not  well 
founded.  That  question  was  decided  in  the  case  of  NoU 
ton  V.  We9tem  MaUway  Company  (15  N.  Y.  444)  and 
Blair  v.  Erie  Railway  Co,  (66  id.  313),  and  we  see  no 
reason  for  qnestioning  the  correctness  of  tlie  disposition 
then  made  of  the  question.  The  opinion  in  the  case  of 
Pennsylvania  Railroad  Company  v.  Price  (96  Penn.  St. 
256)  not  only  does  not  conflict  with  the  doctrine  of  these  cases 
but  cites  with  approval  the  Nolton  Caee,  The  question  in  that 
case  was  upon  the  construction  to  be  given  to  the  word  "  pas- 
senger," as  used  in  the  act  of  4th  April,  1868  (Pamph.  L.,  page 
58)  of  the  Laws  of  Pennsylvania,  and  it  was  held,  from  the 
language  employed  in  the  act,  that  the  legislature  intended  to 
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exclude  postal  agents  from  the  class  therein  designated  as  pas- 
sengers, and  that  they  were  thereby  placed  on  tlie  same  footing 
as  the  employes  of   the  company  in  respect  to  their  rights  of 
action  against  the  company  for  injury  occasioned  by  negli-. 
gence. 

The  question  arising  over  the  indorsement  on  the  back  of. 
the  pass  issned  by  the  defendant  for  the  use  of  the  mail  agent, 
whereby  it  stipulated  for  an  exemption  from  liability  for  dam- 
ages on  account  of  injuries  occurring  through  its  negligence,  is 
the  only  one  remaining  which  requires  notice.  The  defend- 
ant's requests  to  charge  upon  this  subject  were  based  upon  the 
assumption  tlxat  this  indorsement  alone,  accompanied  by  proof 
of  its  delivery,  evidenced  a  contract  binding  upon  the 
person  using  the  pass.  There  was  no  request  made  to  have 
this  question  submitted  to  the  jury,  neither  was  there  a  finding 
as  to  the  terms  of  the  contract  under  which  the  deceased  was 
carried  at  the  time  of  his  death.  No  attempt  was  made  by 
the  defendant  to  prove  an  express  contract  between  itself  and 
the  government  for  carrying  the  mails,  except  that  sought  to  be 
inferred  from  the  indorsement  on  tlie  pass,  and  this,  if  any 
proof  of  a  contract,  referred  only  to  one  of  the  incidents  of  the 
general  arrangement  under  which  their  service  was  performed 
for  the  government. 

The  evidence  showed  that  the  defendant  had  been  engaged 
for  a  long  time  in  transporting  the  mails,  but  whether  this  ser- 
vice was  performed  under  an  express  or  an  implied  contract 
between  the  parties  did  not  appear.  In  either  event  we  are 
authorized  to  assume  that  the  contract  under  which  such  ser- 
vice was  performed  did  not  contain  any  provision  which  the 
government  agents  were  unauthorized  by  the  statute  to  make. 
The  provisions  relating  thereto  are  embraced  in  sections  3997 
to  4005,  both  inclusive,  of  chapter  10  of  title  46  of  the  Re- 
vised Statutes  of  the  United  States.  Section  4000  of  this  chap- 
ter reads  as  follows :  "  Every  railway  company  carrying  the 
mail  shall  carry  on  any  train  which  may  run  over  its  road, 
and  without  extra  charge  therefor,  all  mailable  matter  directed 
to  be  carried  thereon,  with  the  person  in  charge  of  the  same." 
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The  coinpeDsatioii  for  the  services  rendered  by  a  railroad 
company  in  sucli  transportation  is  provided  for  by  other  sec- 
tions of  the  statute,  and  is  graduated  by  the  quantity  of  the 
matter  carried  and  tli3  distance  over  which  it  is  transported,  and 
this  compensation  is  thereby  placed  beyond  the  authority  of  any 
agent  of  the  government  to  vary  or  diminish.  The  authority  of 
its  agent  to  contract  on  its  behalf  for  the  transportation  of  the 
mails  is  limited  by  the  provisions  of  the  statute,  and  no  power 
is  thereby  given  to  stipulate  for  any  advantage  to  it,  as  a  con- 
sideration for  exemption  to  a  railroad  corporation  of  liability 
from  causes  of  action  accruing  through  its  negligence.  In- 
deed, it  would  be  a  strange  proposition  to  say  that  one  govern- 
ment agent,  can  barter  away  the  individual  rights  of  another,  as 
a  consideration  for  some  benefit  to  be  derived  by  his  principal 
therefrom.  Cei-tainly  such  a  power  cannot  bo  supposed  to  ex- 
ist except  by  force  of  an  express  statute  or  voluntary  consent 
of  the  parties  to  be  affected  thereby.  It  seems  to  follow  that 
even  if  there  had  been  an  express  contract  between  the  gov- 
ernment and  the  defendant,  ]>roviding  for  the  exemption  in 
question,  it  must  have  been  void,  in  respect  to  such  a  provision, 
for  want  of  authority  in  the  officer  representing  the  govern- 
ment to  make  it.  Such  officer,  acting  under  the  power  con- 
tained in  the  statute,  could  not  lawfully  represent  the  govern- 
ment in  making  such  a  contract,  and  he  could  represent  the 
person  subjected  to  the  risks  of  such  negligence,  only  by  virtue 
of  express  authority  conferred  upon  him  by  such  person. 

It  appeared,  on  the  trial,  that  it  was  the  custom  of  one  of  the 
superintendents  of  the  government  mail  service  to  issue  a 
monthly  requisition  upon  the  defendant  for  passes  over  its 
road  for  the  use  of  the  persons  traveling  in  charge  of  the 
mails,  and  that  this  was  done  for  the  month  of  January,  1881, 
and  the  pass  in  question  was  accordingly  issued  by  the  defend- 
ant and  delivered  to  such  superintendent  for  the  use  of  the 
plaintiff*s  intestate  during  that  month.  This  pass  was  sent  by 
the  superintendent  to  the  deceased,  but  whether  it  reached  him 
or  not,  does  not  appear.  Upon  the  back  of  the  pass  was  printed 
tl»e  following  condition :  "  The  person  accepting  this  free  pass 
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assumes,  iu  consideration  therefor,  all  risk  of  accident,  and  ex- 
pressly agrees  that  the  New  York,  Lake  Erie  and  Western 
Railroad  Company  shall  not  be  liable,  under  any  circumstances, 
whether  of  negligence  by  their  agents  or  otherwise,  for  any  in- 
jury to  the  peraon  or  for  any  loss  or  injury  to  the  property  of 
the  passenger  using  this  pass."  Assuming,  for  the  purpose  of 
the  argument,  that  the  mail  agent. received  the  pass,  and  was 
chargeable  with  knowledge  of  its  contents,  the  question  is  pre- 
sented as  to  the  effect,  if  any,  which  it  had  upon  his  rights. 

It  cannot  now  be  disputed  that  an  individual  transported 
over  the  route  of  a  carrier  of  passengers  may  debar  himself, 
by  a  contract  founded  upon  a  sufficient  consideration,  from  any 
claim  to  damages  for  injuries  to  his  person  or  property  occa- 
sioned by  the  negligence  of  such  corporation  during  the  course 
of  transportation.  Such  a  contract,  however,  to  be  binding 
upon  a  party  must  be  made  by  him,  or  by  someone  authorized 
to  act  in  his  behalf.  Such  authority  may  sometimes  be  im- 
plied from  certain  contract  relations  existing  between  the 
parties,  as  between  master  and  servant,  or  principal  and  agent; 
but  no  such  implication  can  arise,  when  the  relations  of  the 
parties  are  regulated  and  defined  by  statute.  {Stinson  v.  N. 
F.  a  B,  E.  Co.,  32  N.  Y.  333 ;  Blair  v.  Erie  Bcdlway  Co., 
swpra.) 

"We  think,  under'  the  circumstances  presented  by  the  case, 
that  this  pass  was  a  mere  voucher,  issued  for  the  convenience 
of  the  agent  and  the  information  of  the  employes  of  the 
defendant,  and  did  not  in  any  sense  constitute  a  contract  be- 
tween the  defendant  and  the  person  using  it.  It  was  not 
delivered  in  accordance  with  any  negotiation  had,  or  contract, 
made  at  the  time  of  its  issue,  but  was  obviously  employed  from 
time  to  time,  as  the  necessity  for  it  arose,  to  carry  out  some 
pre-existing  arrangement  made  between  the  defendant  and  the 
government  in  relation  to  the  transportation  of  the  mails  and 
the  persons  having  them  in  charge. 

The  principle  involved  in  the  cases  holding  that  a  party, 
making  a  contract  with  a  common  carrier,  who  voluntarily 
accepts  a  ticket  or  receipt  purporting  to  contain  the  conditions 
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of  the  contract  for  the  transportation  of  persons  or  property 
is  thereby  deemed  to  have  assented  to  sach  conditions,  has  no 
application  to  this  case.  These  cases  proceed  upon  the  assump- 
tion that  the  rights  of  the  parties  are  founded  upon  an  express 
contract  assented  to  by  the  respective  contracting  parties, 
and  the  presumed  intent  and  understanding  of  the  parties 
that  such  contract  was  niade  and  perfected,  at  the  time 
of  the  payment  of  the  consideration,  and  the  delivery  of 
a  voucher  therefor,  stating  the  conditions  upon  whidi  it 
was  received.  In  this  case,  however,  the  rights  which 
could  be  made  the  subject  of  contract  stipulations  between  the 
several  parties  were  limited  by  the  statute,  and  certainly  one  of 
those  parties  had  no  reason  to  suppose  that  he  was  monthly  mak- 
ing a  contract  which  affected  in  any  d^ree  his  right  of  trans- 
portation over  the  defendant's  road,  which  had  already  been 
secured  to  him  by  law.  The  absolute  duty  of  providing  a  car 
for  the  transportation  of  the  mail,  and  of  carrying  such  mail 
and  the  persons  in  charge  thereof,  is  imposed  by  the  statute, 
and  an  imperative  obligation  for  its  performance  rests  upon 
the  corporation  accepting  the  public  mails  for  the  purpose  of 
transportation.  An  attempt  by  such  a  corporation  to  impose 
any  other  conditions  upon  the  performance  of  this  service  than 
those  proviiied  by  the  statute,  would  be  illegal  and  ineffectual, 
to  shield  it  from  the  consequences  of  its  wrongful  acts. 

It  is  not  claimed  that  the  superintendent  of  the  railroad 
mail  service,  to  whom  this  pass  was  delivered,  had  authority 
to  enter  into  any  contract  on  behalf  of  the  government. 
Neither  is  it  claimed  that  any  contract  has  been  made  by  the 
defendant  with  any  other  officer  of  the  government,  exempt- 
ing it  from  liability,  for  injuries,  sustained  by  mail  agents 
on  account  of  its  negligence. 

This  defense  must,  therefore,  rest  upon  the  proposition  that 
a  person  to  whom  is  secured  an  absolute  statutory  right,  to  trans- 
portation over  a  railroad,  forfeits  his  right  to  damages  for  an  in- 
jury inflicted  upon  him  though  the  negligeuce  of  such  railroad 
corporation,  by  the  involuntary  acceptance  of  a  voucher  con- 
taining provisions,  intended  by  the  corporation,  to  exempt  it 
from  liability  for  its  negligence,  although  the  person  receiving 
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it,  supposed  it  was  intended  solely  to  facilitate  the  enjoyment 
of  his  right  of  transportation. 

We  are  of  the  opinion  that  the  agent^s  acceptance  of  the 
pass  under  the  circumstances  of  this  case  did  not  indicate  an 
intention  to  assent  to  the  provisions  therein  contained,  and 
even  if  it  might  be  so  construed,  that  the  want  of  a  considera- 
tion for  such  an  agreement  rendered  it  nudAim  pactum,.  A 
promise  by  one  party  to  do  that  which  he  is  already  under  a 
legal  obligation  to  perform  has  frequently  been  held  to  be  in- 
sufficient as  a  consideration  to  support  a  contract.  (  Vanderbtlt 
V.  Schreyer,  91  N.  Y.  392.) 

We  are,  therefore,  of  the  opinion  that  the  judgment  should 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


Mabia  M.  Miller,  Appellant,  v.  Marilla  MoKenzie  et  al.,    ii4  SS 

Administrators,  etc.,  Respondents.  '~~55        575i 

A  statement  in  a  promissory  note  that  it  was  given  for  money  loaned  is 
not  oonclasive;  it  la  open  to  eitber  party  to  show  the  actual  considera- 
tion. 

A  promissory  note  given  in  consideration  of  future  services  to  be  rendered 
by  the  payee,  upon  the  rendition  of  the  services  in  reliance  thereon, 
boomes  valid  and  binding,  altliough  there  was  no  agreement  at  the  time 
of  the  giving  of  the  note  upon  the  part  of  the  payee  to  render  them, 
and  although  the  amount  of  the  note  be  much  greater  than  their 
value. 

HuLae  v.  Hvlse  (17  0.  B.  711),  questioned. 

(Argued  April  15, 1884  ;  decided  April  22,  1884.)     ^ 

Appeal  fi3gQ[i  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  March  15,  1888,  which 
affirmed  a  judgment  in  favor  of  pbiintiff,  entered  upon  a  ver- 
dict, and  affirmed  an  order  denying  a  motion  for  a  new  trial. 
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This  action  was  upon  a  promissory  note  for  $5,000  given  by 
Thomas  McKenzie,defendant'8  intestate  to  plaintiff.  The  defense 
was  want  of  consideration.  It  was  stated  in  the  body  of  the  note 
that  it  was  given  "  for  money  loaned."  The  evidence  tended 
to  show  that  the  note  was  given  for  boarding,  nursing  and  car- 
ing for  said  intestate  when  ho  was  sick,  and  in  consideration 
of  future  services  of  the  same  kind  to  be  rendered  by  plaintiff 
when  required,  also  that  plaintiff  thereafter  received  and 
cared  for  him  when  he  required  and  that  he  died  at  her  house. 
The  further  material  facts  are  stated  in  the  opinion, 

Edward  P,  Wilder  for  appellant.  A  witness  must  be 
shown  to  have  some  special  conversance  with  the  subjeet^mat 
ter  to  warrailt  the  admissibility  of  his  evidence  as  to  value. 
{Lamome  v.  Caryl^  4  Denio,  370.)  If  competent  such  evi- 
dence was  irrelevant  and  immaterial,  because  the  action  was 
based  on  a  promissory  note.  (  Worth  v.  CaaCy  42  N.  T.  362 ; 
JEarl  V.  Pecky  64  id.  596.)  Also  because  inadequacy  of  con- 
sideration is  no  defense  to  the  note.  (  Worth  v.  Oaae^  42  N. 
Y.  361 ;  Edwards  on  Bills  [2d  ed.],  318 ;  Parrish  v.  Stoiie,  14 
Pick.  198-207;  Thompson  v.  Mamfidd,  43  Me.  490;  Morri- 
son  V.  JeweUy  34  id.  146;  liedde  v.  Gage^  37  N.  H.  519; 
WaUera  v.  Armstrong^  5  Minn.  454;  Johnson  v.  Titus^  2 
Ilill,  606 ;  OaUey  v.  Boonnan,  21  Wend.  588 ;  Sawyer  v. 
McLouth,  46  Barb.  350 ;  Freeman  v.  Freeman^  61  id.  306 ; 
Robinson  v.  Raynor,  28  N.  Y.  494 ;  LohdeU  v.  LobdeUy  36 
id.  327 ;  ScoU  v.  Finok,  54  id.  635 ;  Cowel  v.  ComeU,  75  id. 
91 ;  Earl  v.  Peck,  64  id.  596 ;  Barker  v.  Bradly,  42  id.  320 ; 
Frink  v.  Green,  5  Barb.  458 ;  McRea  v.  Purmot,  16  Wend. 
460 ;  Shepard  v.  Little,  14  Johns.  210 ;  Aoerill  v.  Loucks,  0 
Barb.  24 ;  Rose  v.  Rose,  7  id.  177 ;  Fellows  v.  Hart,  30  id. 
494-5.)  The  court  should  refuse  to  instruct  the  jury  as  to  the 
effect  of  a  fact  alleged  by  one  party  but  not  substantiated  by 
any  evidence.  {Rouse  v.  Lewis,  4  Abb.  Ct.  App.  121 ;  Earl 
V.  Peck,  64  N.  Y.  599.)  The  court  erred  in  charging  that  if 
there  was  no  express  promise  or  contract  on  the  part  of  the 
plaintiff    to  render  future   services,  which  Mackenzie   could 


1884.  J  Miller  v.  McKenzib  et  al.  577 

*  Statement  of  case. 

have  enforced,  then  the  plaintiff  cannot  recover  on  the  note,  but 
only  for  the  value  of  the  services  actually  rendered.  {Aytiold  v. 
Pgoley  4  M.  &  G.  860 ;  J5am^  v.  Perriiie,  9  Barb.  202 ;  Coir 
tage  St.  Ch.  v.  EendaUy  121  Mass.  528 ;  Mailieioaon  v.  Fitch^ 
22  0al.  93;  Morse  v.  BeUmoa,  7  N.  H.  549;  Bammofid  v. 
Shepardj  40  How.  452 ;  2Vai7i  v.  Gold,  5  Pick.  380 ;  Morton 
V.  Bum,  7  A.  &  E.  25  ;  Z'Amoreux  v.  Oould,  7  N.  Y.  350 ; 
WiOetts  y.  Sun  Mut.  Ina.  Co.,  45  id.  47;  Sar.db  Y.Grook,  46 
id.  664;    White  v.  Baxter,  71  id.  254 ;  Marie  v.  Garrison,  83 
id.  26 ;  Pollock^s  Principles  of  Contract,  160.)     Although  the 
pleadings  do  not  conform  to  the  evidence  the  case  may  be  dis- 
posed of  on  appeal  as  though  the  pleadings  had  been  amended 
on  the  trial.     {Tiadale  v.  Morgan,  7  Hun,  583 ;  Sherman  v. 
Pariah,  53  N.  Y;  488 ;  Tyng  v.  Cmn.  Warehouse  Co.,  58  id. 
313;  Catlinyy.    Gimther,  11   id.   368;  Miller  v.  Schuyler, 
20  id.  524 ;  McKnigU  v.  Dwlin,  52  id.  399 ;  Taintat*  v.  Ilem^ 
iningway^  18  Hun,  458 ;    Wheeler  v.  Billings,  38  N.  Y.  263 ; 
Amoty.  Urie  R.  Co.,  67  id.  321.) 
/ 
/.  T.  Williams  for  respondents.     As  the  complaint  is  sworn 
to  and  sets  forth  a  copy  of  the  instrument,  itis  equivalent  to 
Setting  forth  the  instrument  according  to  its  legal  effect  (Code, 
/  §  534 ;  Stwrh  v.  Heath,  4  E.  D.  S.  108, 109  ;  Edwards  on  Bills 
'  and  Notes,  677  ;  Fietd  v.  Mayor ^ etc.,  6  N.  Y.  189 ;  Neudecker 
I   V.  Kohlberg,  81  id.  30L ;    WrigJU  v.  Ddafidd,  25  id.  226; 
/     Tooher  v.  Amoux,  76  id.  397 ;  2  id.  501,  506, 1  Keyes,  588  ; 
f       Yale  V.  Coddington,  21  Wend.  175.)    Plaintiff  could  not,  ex- 
/       cept  under  proper  allegations,  set  forth  in  the  complaint  for  that 
purpose,  contradict  the  note.     {Clarkson  v.  Hanway,   2  P. 
Wms.  203 ;  Peacock  v.  Nork,  1  Ves.  127 ;  Sehermerhom  v. 
y  Vanderheyden,  1  Johns.  139;  Maigler  v.  Haver,  7  id.  341; 

f  Lee  V.  Swift,  1  Den.  565 ;  Walworth  v.  Bartmh,  11  Barb.  385  ; 

\  Rose  V.  Rose,  7  id.  174.)    If  a  part  of  the  consideration  of  a 

^  promissory  note  is  wanting,  the  case  is  open  to  inquiry  as  to 

/  what  part  is  so  wanting,  and  in  that  event  the  measure  of  dam- 

'  ages  is  the  value  of  that  part  which  is  not  wanting.     (Parsons 

/  on  Notes  and  Bills,  97 ;  Hidse  v.  Hulse,  17  0.  B.  711 ;  Parish 
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V.  Stone,  14  Pick.  198 ;  Worth  v.  Case,  42  N.  Y.  369 ;  JEarlr. 
Peck,  64  id.  699  ;  Stone  on  Prom.  Notes,  §  187.)  To  Bnpport 
a  note  or  other  contract,  it  is  not  necessary  that  the  considera- 
tion  therefor  shall  equal  in  pecuniary  value  the  amount  of  the 
obligation  incurred.  It  is  enough  that  no  part  of  the  con- 
sideration on  which  it  was  founded  was  wanting  when  the 
gbHgation  was  incurred.     (  WoHh  v.  Caee,  42  N.  Y.  369.) 

Earl,  J.  There  isbodifficulty  about  the  pleadings  in  this 
case.  Under  them  the  palsies  may  litigate  every  question 
which  has  so  far  appeared  in  th>>case. 

Notwithstanding  the  statement  iiiti^e  note  that  it  was  given 
for  cash  loaned,  it  is  open  to  either  party  to  show  the  true  con- 
sideration thereof.  (1  Parsons  on  Notes  and  Bills,  194;  Ah- 
lott  V.  Hendricks,  1  M.  &  G.  791 ;  Whedej*  v.  Billings,  38 
N.  Y.  263 ;  Amot  v.  Erie  Railway  Co.,  67  id.  321.) 

There  is  a  difference  of  opinion  among  the  judges  of  this  court 
as  to  some  of  the  features  of  this  case.  Some  are  of  opinion 
that  upon  the  undisputed  evidence  the  trial  judge  should  li^ve 
directed  a  verdict  in  favor  of  the  plaintiff  for  the  full  amouit 
of  the  note;  others  are  of  opinion  that  upon  all  the  evt 
dence,  the  case  was  a  proper  one  for  the  jury  to  determine 
whether  there  was,  in  whole  or  in  part,  an  absence  of  consid- 
eration for  the  note.  But  we  are  all  agreed  that  the  learned 
trial  judge  laid  down  an  incorrect  rule  of  law  in  that  portion 
of  his  charge  which  is  as  follows :  "  If  as  a  part  and  parcel  of 
the  consideration  of  this  note  at  the  time  it  was  given,  31r. 
Mackenzie  understood  that  Mrs.  Miller  was  to  render  some  fu- 
ture services,  and  she  so  gave  him  to  understand,  but  you  are 
not  satisfied  there  was  an  express  contract,  promise  on  her 
part  to  render  those  services  which  Mr.  Mackenzie  could  have 
enforced  against  Mrs.  Miller,  and  upon  which  Mrs.  Miller 
would  have  been  liable  to  Mr.  Mackenzie  in  damages  in  case 
she  had  violated  it,  then  she  cannot  recover  the  $6,000  on  this 
note,  but  can  only  recover  the  value  of  the  services  that  had 
been  rendered,  and  which  have  been  proved  to  your  satisfiic- 
tion." 


'V 
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Here  the  fiitnre  services  were  rendered,  and  there  is  no 
authority  which  we  are  bound  to  respect  which  holds  that,  in 
such  a  case,  the  future  services,  in  order  to  furnish  a  consider- 
ation,  must  have  been  rendered  under  a  contract  binding  the 
promisee  to  render  them.  If  the  plaintiff  was  not,  at  the  time 
she  made  the  promise,  bound  to  render  the  future  services,  her 
subsequent  rendition  of  them  famished  the  consideration  to 
uphold  the  note,  and  makes  the  consideration  of  the  note  in 
that  respect  just  as  good  and  valid  as  if  she  had  made  a  bind- 
ing promise  to  render  them.  So  the  rule  was  laid  down  in 
Train  v.  Gold  (5  Pick.  380).  In  that  case.  Wilder,  J.,  deliv- 
ering the  opinion  of  the  court,  said :  "  It  is  not  necessary 
that  the  consideration  should  exist  at  the  time  of  making 
the  promise,  for  if  the  person  to  whom  a  promise  is  made 
should  incur  any  loss,  expense  or  liability,  in  consequence  of 
the  promise  and  relying  upon  it,  the  promise  thereupon  be- 
comes obligatory.  Thus  if  A.  promises  B.  to  pay  him  a  sum 
of  money  if  he  will  do  a  particular  act,  and  B.  does  the  act,  the 
promise  thereupon  becomes  binding,  although  B.  at  the  time  of 
the  promise  does  not  engage  to  do  the  act.  In  the  intermedi- 
ate time  the  obligation  of  the  contractor  promise  is  suspended ; 
for  until  the  performance  of  the  condition  of  the  promise,  there 
is  no  consideration  and  the  promise  is  rmdum  pcLct/um  ;  but  on 
the  performance  of  the  condition  by  the  promisee,  it  is  clothed 
with  a  valid  consideration,  which  relates  back  to  the  promise, 
and  it  then  becomes  obligatory.''  In  Cottage  Street  Vhv/rcU  v. 
Kendall  (121  Mass,  629),  Geat,C.  J.,  said  :  "  Where  one  prom- 
ises to  pay  another  a  certain  sum  of  money  for  doing  a  particular 
thing,  which  is  to  be  done  before  the  money  is  paid,  and  the 
promisee  does  the  thing  upon  the  faith  of  the  promise,  the  prom- 
ise, which  was  before  a  mere  revocable  offer,  thereby  becomes  a 
complete  contract  upon  a  consideration  moving  from  the  prom- 
isee to  the  promisor."  The  language  used  in  the  case  of  Train  v. 
Odd  was  cited  and  approved  by  Paige,  J.,  in  Barnes  v.  Per- 
me  (9  Barb.  202).  In  L'Amoreux  v.  G(mld  (7  N.  T.  349)  it 
was  held  that  where  by  the  terms  of  an  agreement  between  A. 
and  B.  in  consideration  that  A.  will  pay  certain  notes  upon 
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which  he  is  indorser^B.  agrees  to  pay  him  a  certain  snm,  although 
there  be  no  obligation  upon  A.  to  pay  the  notes,  and  therefore 
no  mutuality  in  the  contract,  yet  if  he  does  pay  them,  he  fur- 
nishes a  consideration  for  the  agreement,. and  may  enforce  it 
against  B. ;  and  in  that  case  it  was  also  held  that  the  rule  laid 
down  in  Chitty  on  Contracts,  that  if  one  party  to  an  agree- 
ment was  never  bound  on  his  part  to  do  the  act  which  forms 
the  consideration  for  the  promise  of  the  other,  the  agreement 
is  void  for  want  of  mutuality,  is  too  broadly  stated ;  that  the 
rule  is  confined  to  cases  where  the  want  of  mutuality  would 
leave  a  party  without  a  valid  consideration  for  the  promise  at 
the  time  it  is  to  be  performed,  and  not  at  the  time  it  was 
made.  In  WUletta  v.  Swn  Mutual  Ins.  Co,  (45  N.  T. 
45) ;  it  was  held  that  a  promise  void  when  made  for  want 
of  mutuality  of  obligation  becomes  valid  and  binding 
upon  the  performance  by  the  promisee  of  that  in  considera- 
tion of  which  such  promise  was  made.  To  the  same  effect  is 
the  case  Sands  v.  Crooke  (46  N.  Y.  564)  where  Judge  Ra- 
PALLo  writing  the  opinion  said :  "  Assuming  that  no  obligation 
on  the  part  of  the 'plaintiff  was  created  at  the  time  defendant's 
promise  was  made,  and  that  his  promise  or  guaranty  was 
merely  on  condition  that  the  plaintiff  should  perform  the  speci- 
fied acts,  yet  the  acceptance  of  the  guaranty,  and  full  perform- 
ance under  it  of  the  conditions,  would  render  it  obligatory  upon 
the  defendant.''  InWhite  v.  BaaOer  (71  N.  T.  254)  it  was  held 
that  where  one,  acting  on  the  faith  of  a  promise,  performs  the  con- 
dition upon  which  the  promise  was  made,  the  promise  i^ttaches  to 
the  consideration  so  performed,  and  renders  the  promisor  liable. 
Judge  Rapallo,  again  writing  the  opinion  of  the  court,  said  : 
"  After  the  promisor  has  had  the  benefit  of  the  consideration 
for  which  he  bargained,  it  is  no  defense  to  say  that  the 
promisee  was  not  bound  by  the  contract  to  do  the  act."  In 
Marie  v.  Oa/rrison  (83  N.  Y.  26),  Judge  Andrews,  comment- 
ing on  the  same  rule,  said  :  ^*  When  a  defendant  has  actually 
received  the  consideration  of  an  agreement  by  a  voluntary  per- 
formance of  an  act  by  the  other  party,  upon  his  proposition 
or  suggestion,  such  performance  constitutes  a  consideration 
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which  will  uphold  the  defendant's  promise,"  and  that  it  was 
not  essential  to  the  e2dstence  of  a  consideration  for  the  defend- 
ant's agreement  that  mutuality  of  obligation  should  have 
existed  between  the  parties  when  his  agreement  was  made.  In 
Addison  on  Oontracts,  page  14,  it  is  said  :  ^*  If  the  contract  has 
been  partly  executed  by  the  performance  of  the  act  forming 
the  consideration  for  the  promise,  then  it  is  no  answer  to  an 
action  to  say  that  the  plaintifi  was  not,  by  the  terms  of  the 
original  contract,  bound  to  do  the  act,  and  that  there  was  con- 
sequently no  mutuality  of  obligation."  (See,  also,  Pars,  on 
Cont.  [5th  ed.]  448.) 

We  have  made  these  citations  at  some  length,  because  the 
learned  judge  at  the  trial  in  laying  down  the  rule  of  law  we 
are  now  considering  relied  upon  the  case  of  HvUe  v.  HuUe  (17 
O.  B.  711),  in  which  it  was  decided  that  to  constitute  the 
rendering  of  future  services  by  the  payee  a  good  considera- 
tion for  the  making  of  a  promissory  note,  there  must  be  some 
binding  contract  for  such  services.  In  that  case,  Jkbvts, 
O.  J.,  writing  the  opinion,  said:  "In  order  to  make  the 
future  services  a  good  consideration  for  the  giving  of  the  note, 
we  think  it  was  incumbent  on  the  plaintiff  to  sbow  that  there 
was  some  contract  for  future  services  which  might  have  been 
enforced  by  the  giver  of  the  note  if  the  recipient  omitted 
to  perform  it."  There  is  some  confusion  about  the  facts 
of  that  case.  It  does  not  clearly  appear  that  the  payee  of  the 
note  rendered  the  future  services  in  reliance  upon  the  promise 
of  the  maker  of  the  note,  or  as  a  consideration  for  the  giving 
of  the  note.  The  remarks  of  tiie  judge  as  quoted  are  abstractly 
correct,  so  far  as  they  go.  Gratuitous  services  rendered  in  the 
past  or  to  be  rendered  in  the  future  can  furnish  no  considera- 
tion for  the  giving  of  a  note;  and  where  the  payee  relies 
simply  upon  a  contract  for  future  services  as  furnishing  the 
consideration  for  the  note,  he  must  show  a  valid,  binding  con- 
tract. But  the  payee  of  such  a  note  may  show  that  the  note 
was  given  in  consideration  of  future  services  to  be  rendered, 
and  that  such  services  were  rendered,  thus  furnishing  the  con- 
sideration.   If,  however,  that  case  can  be  said  to  state  the  law 
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as  broadly  as  it  was  laid  down  by  the  trial  jndge  in  his  charge 
to  the  jury,  it  is  nnsustained  by  principle  and  in  conflict  with 
the  numerous  authorities  above  cited,  and  is  without  authority 
here. 

That  portion  of  the  charge  of  the  judge  now  under  con- 
sideration, in  order  to  embody  the  correct  rule,  should,  there- 
fore, have  been  that  if  this  note  was  given  by  the  intestate  for 
services  which  the  plaintiff  had  rendered  to  him,  and  for 
services  which  she  should  render  to  him,  and  which  she  subse- 
quently did  render  to  him,  in  reliance  upon  his  promise,  then 
she  was  entitled  to  recover  the  full  amount  of  the  note, 
although  that  was  much  greater  than  the  real  value  of  the 
services ;  and  for  such  a  nile  the  cases  of  Worth  v.  Case  (42 
N.  Y.  369)  and  JEdrl  v.  Peek  (64  id.  596)  are  ample  authority. 

Therefore,  without  determining  any  of  the  other  questions 
in  the  case,  all  of  which  may  become  unimportant  upon  the 
new  trial,  for  the  error  in  the  charge  specified,  we  are  of 
opinion  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Ohables  Stanford,  as  Assignee,  etc.,  Appellant,  v.  Williston 
R.  Lockwood  et  al.,  Respondents. 

The  firm  of  L.  &  Go.  ezecnted  to  plaintiff;  who  was  a  creditor,  a  general 
assignment  of  all  its  property  for  the  benefit  of  creditors.  By  it,  the 
assignee  after  paying  partnership  debts,  if  a  sarplus  remained,  was 
directed  to  pay  the  individual  debts  of  the  copartners,  and  to  return  to 
them  any  residue.  At  the  time  of  the  assignment  the  firm  held  a 
claim  against  the  United  States  government,  which  was  in  the  hands  of 
a  broker  for  collection.  Thereafter,  plaintiff,  under  an  agreement  with 
the  members  of  the  firm,  returned  to  them  a  portion  of  the  assigned 
property,  and  released  his  claim  against  the  firm,  upon  receipt  of  a  bond 
of  indemnity,  conditioned  for  the  payment  by  them  of  the  other  firm 
debts,  and  an  assignment  to  himself  of  all  their  rights  and  interest  in  the 
assigned  property,  except  that  so  returned  to  them.    The  government 
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claim  was  allowed  and  paid  by  draft  to  the  order  of  the  firm,  which  was 
deliyered  to  defendant  L.,  one  of  the  copartners  ;  he  transferred  it  to 
the  other  defendants  who  had  knowledge  of  the  assignment ;  they  col- 
lected the  same.  Plaintiff  had  not  been  discharged  as  assignee,  some  of 
the  firm  debts  remained  unpaid,  and  it  did  not  appear  that  the  Individual 
debts  of  the  copartners  liad  been  paid.  Held,  that  an  action  was  properly 
brought  by  plaintiff,  as  assignee,  to  recover  the  proceeds  of  the  collection ; 
that  title  to  the  claim  passed  to  him  as  such  assignee  by  virtue  of  the  as- 
signment, and  the  trust  was  not  discharged,  nor  was  the  title  affected  by 
the  subsequent  agreement,  as  it  did  not  transfer  to  him,  individually,  the 
assets  held  by  him  as  trustee,  but  only  the  interest  of  the  firm  in  any 
surplus. 
A  portion  of  the  government  claim  accrued  during  the  existence  of  a  prior 
copartnership  which  was  dissolved  by  the  death  of  one  of  its  members. 
Prior  to  his  death,  he  had  drawn  out  all  his  share  of  the  capital  and 
assets,  and  was  indebted  to  the  firm.  The  survivors  continued  the  busi- 
ness in  the  same  firm  name,  taking  possession  of  the  assets  and  assuming 
the  liabilities  of  the  old  firm.  The  executrix  of  the  deceased  partner 
released  to  plaintiff  all  Interest  in  the  claim.  EM,  that  the  surviving 
partners  became  legal  owners  of  that  portion  of  the  claim  ;  and  it  passed 
under  the  assignment,  that  if  the  executrix  had  any  equity,  she  released 
it,  and  so  ratified  the  transfer  to  the  assignee. 

(Argued  April  14,  1884 ;  decided  April  22, 1884) 

Appbal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  1,  1883,  which  afiirmed  a  judgment  in 
favor  of  defendants,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plaintiff,  as  assignee  of  the  firm 
of  Lockwood,  to  recover  the  amount  of  a  draft  alleged  to  be 
the  proceeds  of  a  claim  belonging  to  the  firm,  which  was  trans- 
ferred to  plaintiff  as  such  assignee,  and  which  was  received  and 
collected  by  defendants.  The  facts  as  found  by  the  referee  are 
substantially  as  follows : 

Between  January  31,  1871,  and  August  21,  1872,  a  claim 
against  the  government  of  the  United  States  accrued  in  favor  of 
said  firm  of  Lockwood  &  Co.,  to  recover  moneys  paid  for  taxes 
under  protest,  which  claim  remained  imsettled  until  October, 
1875  ;  LeGrand  Lockwood,  a  member  of  the  firm,  died  on  or 
about  February  24,  1872,  having,  prior  to  his  death,  withdrawn 
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from  the  firm  all  his  share  of  its  assets  and  being  largely  in- 
debted to  the  firm  at  the  time  of  his  'death.  The  surviving 
members  took  possession  of  all  the  assets,  assumed  all  firm  lia- 
bilities, and  continued  the  business  under  the  same  firm  name. 
Upon  the  death  of  LeGrand  Lockwood,  his  widow,  Ann  Louise 
Lockwood,  became  sole  executrix  of  his  will,  and  his  sole  legal 
representativow  The  firm  continued  its  business  until  April 
21, 1873,  when  it  made  to  the  plaintiff  a  general  assignment  of 
all  its  copartnership  property  in  trust  for  the  following  pur- 
poses : 

jFirst. — To  take  possession  of  and  reduce  to  money  the 
assigned  estate,  and  after  meeting  all  lawful  expenses  to  pay 
in  full  the  copartnership  debts,  if  the  assets  should  be  sufficient 
for  that  purpose,  otherwise  ratably.  * 

Second. —  From  any  surplus  remaining  to  pay  the  individual 
debts  of  the  respective  partners  to  the  amount  of  each  part- 
ner's share  of  such  surplus. 

Third. —  If  any  surplus  should  still  remain,  to  deliver  the 
same  to  the  assignors,  their  legal  representatives  or  assigns. 

The  plaintiff  accepted  the  trust,  gave  security,  assumed  con- 
trol of  the  assigned  estate,  has  never  accounted,  advertised  for 
claims,  been  removed  or  discharged,  nor  has  his  official  bond 
been  canceled.  The  claim  in  question  was  not  set  forth  in  the 
schedules  filed,  but  the  assignors  wore  aware  of  its  existence, 
and  informed  plaintiff  thereof,  and  that  the  same  was  one  of 
the  assets  covered  by  the  assignment.  Prior  to  1873,  the  co- 
defendants,  Dorainick  and  Dickerman,  constituted  a  firm  of 
bankers  and  brokers  and  continued  in  business  as  such  until 
after  January  1, 1876 ;  for  several  years  prior  to  the  last-named 
date,  defendant  Lockwood,  one  of  the  assignors,  had  kept  an 
individual  account  with  said  firm,  and  at  the  time  of  the 
suspension  of  Lockwood  &  Co.  said  firm  was  one  of  its 
creditors,  had  knowledge  of  its  suspension  and  insolvency,  and 
that  the  plaintiff  was  assignee,  and  they  dealt  with  him  as  such, 
prior  to  October  1876.  On  December  15,  1874,  under  an  agree- 
•ment  between  the  parties,  plaintiff  delivered  to  Lockwood  and 
his  brother  a  portion  of  the  assigned  estate,   they  giving  to 
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bim  a  bond  of  indemnity,  conditioned  also,  that  with  the 
proceeds  they  would  satisfy  all  the  remaining  creditors  of 
the  firm ;  at  the  same  time  Ann  Louise  Lockwood,  as  execu- 
trix of  the  deceased  partner,  executed  a  general  release  to 
plaintiff  as  assignee ;  plaintift,  as  a  creditor,  released  his  debt 
against  the  assignors,  and  the  assignors,  in  consideration 
thereof,  assigned  and  quit-claimed  to  plaintiff  individually  all 
the  surplus  or  residue  of  the  estate  assigned  to  him  in  trust, 
except  certain  corporate  and  promissory  notes,  which  were 
still  to  be  held  by  him  as  assignee.  It  did  not  appear  that  the 
individual  creditors  of  the  respective  partners  were  provided 
for  in  any  way  except  by  the  original  deed  of  assignment. 
About  October  19,  1875,  the  government  of  the  United  States 
made  its  draft  to  the  order  of  Lockwood  &  Co.,  for  the  sum  of 
$11,696.82,  in  settlement  of  the  claim  in  question ;  this  draft 
came  into  the  hands  of  defendant  Lockwood,  who  indorsed  and 
delivered  it  to  the  co-defendants,  they  collected  it  and  placed  the 
amount  thereof  to  the  credit  of  defendant  Lockwood.  Plaintiff 
never  gave  any  consent,  nor  any  actual  or  apparent  authority,  to 
the  defendants,  or  either  of  them,  to  indorse,  transfer  or  dispose 
of  the  draft  or  its  proceeds. 

Z.  A.  Gould  for  appellant.  Although  the  claim  in  contro- 
versy was  an  unliquidated  demand  against  the  United  States 
it  passed  to  the  assignee  under  the  assignment.  (24  Hun,  291 ; 
Goodman  v.  Niblaoky  12  Otto,  556.)  Although  it  was  not 
included  in  the  schedule  of  assets  filed  the  title  vested  in  the 
assignee.  {Turner  v.  Jaycox^  40  N.  Y.  473 ;  Em,  Ind.  S^v^gs 
B'k  V.  Eoche,  93  id.  377;  PraU  v.  Lott,  17  id.  478 ;  Holmes 
V.  Hutba/rd^  60  id.  185.)  While  a  portion  of  the  claim  accrued 
in  favor  of  the  firm  prior  to  the  death  of  LeGrrand  Lockwood 
yet  the  legal  title  to  the  whole  vested  in  the  survivors  who 
made  the  assignment.  {Egbei^ts  v.  Wood^  3  Paige,  525 ; 
Nehrhoas  v.  Bliss,  88  N.  Y.  600;  Hoyt  v.  Sprague,  13  Otto, 
613 ;  Smith  v.  Howard,  20  How.  Pr.  123,  124 ;  Palm&r  v. 
Myers,  43  Barb.  513.)  An  assignee  having  once  accepted  the 
trust  can  only  divest  himself  of  the  title  thereby  vested  in  him 
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by  a  performance  of  the  trust.  {Brenna/n  v.  WUson^  71  N". 
Y.  502,  607;  Briggs  v.  Dams,  21  id.  574;  Metcalf  v.  Van- 
Bnmtj  S7  Barb.  621,627;  Oruger  v.  Sallidayj  11  Paige, 
314;  Em.  Ind.  S'v'gs  B'h  v.  Bodies  93  N.  T.  380;  Wetinore 
V.  Porter,  92  id.  76,  84.) 

L.  L.  Van  All&n  for  respondents.  A  transfer  of  the  claim 
belonging  to  the  old  firm  to  the  new  one  is  prohibited  by  stat- 
ute.   (XT.  S.  R.  S.,  §  8477.) 

Pinch,  J.  In  accordance  with  the  opinion  of  the  General 
Term,  rendered  on  a  previous  appeal,  the  referee  has  dismissed 
the  plaintiff's  complaint,  although  without  any  change  of  his 
findings  of  fact.  The  decision  virtually  concedes  that  title  to 
the  claim  in  controversy  passed  to  the  plaintiff  as  assignee  by 
force  of  the  general  assignment  made  by  Lockwood  &  Co.,  but 
holds  that  the  trust  was  ended  and  discharged,  as  the  result  of 
the  settlement  of  December  15,  1874,  so  that  the  plaintiff 
ceased  to  be  assignee,  and  lost  all  right  to  sue  in  that  capacity. 
The  plaintiff,  once  vested  with  title  to  this  demand  against  the 
government,  has  never  transferred  or  assigned  it  to  anybody, 
and  remains  its  owner  in  his  trust  capacity,  with  the  right  to 
collect  it,  unless  in  some 'manner  its  ownership  has  vested  else- 
where. The  papers  executed  in  1874  are  claimed  to  have 
worked  such  a  result  by  operation  of  law,  but  we  do  not  agree 
with  that  conclusion.  Lockwood  &  Co.,  for  certain  expressed 
considerations,  released  to  the  assignee  as  an  individual,  and  on 
account  of  debts  due  him  from  the  firm,  all  their  right  and  in- 
terest in  the  assets  whjch  passed  by  the  assignment.  They  had 
no  title  to  any  of  them.  Their  sole  remaining  right  was  to 
any  surplus  proceeds  which  might  be  left  after  all  the  trusts 
had  been  fulfilled.  That  right,  and  that  only,  they  transferred 
to  the  plaintiff  as  an  individual.  As  a  creditor  of  the  firm  he 
was  already  both  trustee  and  cestui  que  trust.  The  arrange- 
ment made  enlarged  his  rights  in  the  latter  character.  On  a 
settlement  of  his  accounts  as  trustee  he  became  thus  entitled 
to  retain  not  only  his  own  debt  but  any  surplus  remaining  after 
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all  debts  were,  paid  and  dischai^ed,  and  this  release  was  made 
more  valnable  to  him  by  the  agreement  of  the  assignors  to  pay 
off  a]l  outstanding  debts  of  the  firm,  and  by  the  bond  of  in- 
demnity conditioned  for  the  faithf  al  performance  of  that  agree- 
ment.  But  this  arrangement  did  not  necessarily  transfer  to 
him  as  an  individaal  the  assets  which  he  held  as  trustee.  To 
reduce  them  to  possession  he  must  sue  for  them  by  the  only 
title  which  he  had,  which  was  that  of  assignee,  since  his  indi- 
vidual rights,  whether  greater  or  less,  existed  only  as  a  beneficiary 
in  the  assets  thus  held.  How  large  or  smaH  his  ultimate  per- 
sonal interest  in  them  would  prove  to  be  depended  upon  the 
exigencies  of  his  trust.  The  debts  protected  by  the  assign- 
ment were  not  all  paid.  The  referee  finds  that  some  liabilities 
of  the  firm  were  outstanding.  While  Lockwood  &  Co.  agreed 
to  pay  them  and  a  bond  was  given  to  the  assignee  as  indemnity 
against  them,  that  did  not  discharge  his  trust  obligation  to  the 
creditors,  or  put  an  end  to  his  trust  duties.  The  bond  might 
prove  to  be  an  inadequate  protection.  Then,  too,  the  indi- 
vidual creditors  of  the  members  of  the  firm  had  rights  under 
the  assignment  by  its  terms,  and  against  these  the  bond  was 
no  protection.  As  to  such  debts  the  referee  finds  there  is  no 
proof  that  the  trust  has  been  performed.  He  further  finds 
that  the  plaintiff  has  never  accounted ;  that  it  is  not  shown 
that  he  has  advertised  for  claims  nor  that  his  bond  has  been 
discharged ;  that  he  has  never  resigned  his  trust  nor  been  re- 
moved. While  any  of  the  assigned  assets  remain  to  be  collected 
for  the  benefit  of  persons  entitled  to  share  in  the  distribution 
the  trust  is  not  ended,  and  the  trust  duties  continue.  Upon 
the  facts  found  we  think  the  title  of  the  assignee  was  not  lost 
or  merged  and  that,  as  such  he  was  entitled  to  collect  this  claim. 
{Brenncm  v.  WiUaon^  71  N.' Y.  502 ;  Em.  Ind.  Sm.  Bank  v. 
Roche^  93  id.  380.)  That  in  the  end  such  collection,  through 
the  proper  and  lawful  settlement  of  the  trust,  might  inure 
mainly,  or  even  wholly,  to  his  personal  benefit  does  not  weaken 
or  destroy  his  title  as  trustee. 

On  the  argument  before  us  the  respondent  has  not  conceded 
the  plaintiff's  original  title  under  the  assignment.     A  portion 
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of  the  money  restored  by  the  government  was  paid  by  the  old 
firm  of  Lockwood  &  Co.,  and  as  to  that,  it  is  claimed  the 
plaintiff  cannot  recover.  Such  prior  firm  was  dissolved  by  the 
death  of  Le  Grand  Lockwood,  sen.,  bat  all  its  assets  passed  to  the 
survivors  who  constituted  the  new  firm.  They  became  the 
legal  owners.  The  referee  finds  that  they  took  possession  of 
the  assets  and  assumed  the  liabilities  of  the  old  firm  and  con- 
tinned  the  business  in  the  same  partnership  name;  that  before 
the  death  of  the  deceased  partner  he  had  withdrawn  all  his 
share  of  capital  and  assets  and  was  still  a  debtor  to  the  firm. 
The  new  firm  having  legal  title  to  the  assets  could  transfer 
them  {Egherts  v.  Wood^  3  Paige,  626 ;  Neh/rboaa  v.  Blisa^  88 
N.  T.  600 ;  Hoyt  v.  Spragne^  13  Otto,  613 ;  Palmer  v.  Myers, 
43  Barb.  513),  and  if  the  executrix  of  the  decedent  had  any 
equity  to  require  their  application  to  debts  of  the  old  firm  as 
distinguished  from  those  of  the  new,  which  her  action  made 
doubtful,  she  released  the  assignee  from  all  such  claims  by  her 
general  release,  and  so  ratified,  if  that  were  needed,  the  trans- 
fer to  the  assignee  and  freed  the  assets  in  his  hands  from  any 
such  claim.  Upon  the  record  we  see  no  reason  for  denying 
the  right  of  the  assignee  to  recover  the  whole  amount  of  the 
claim,  less  the  charge  paid  to  Colgate  for  services  rendered  in 
the  collection  from  the  government. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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John  L.  Hobson  et  al..  Executors,  etc.,  v.  Euth  C.  Hale  et  al., 
Kespondents,  James  F.  Hale  et  al.,  Appellants. 

The  proyisioiui  of  a  wiU  must  at  least  be  of  Buch  a  character  as  to  leave  no 
doubt  of  the  testator's  intent  to  have  his  real  estate  conyerted  into  per- 
sonalty,  in  order  to  sustain  the  theory  of  equitable  conversion. 

H.,  a  citizen  of  Massachusetts,  died  in  that  State,  leaving  a  will  which  was 
there  admitted  to  probate.    Said  will,  after  various  legacies  and  devises. 
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and  after  providing  for  the  payment  of  life  annuities  to  twelve  different 
persons,  contained  this  provision  :  *'  As  to  the  residue  and  remainder  of 
all  my  estate,  both  real  and  personal,  not  herein  otherwise  disposed  of, 
it  is  my  will  that  the  same  be  and  remain  in  the  care  and  custody  of  my 
said  executrix,  and  executors,  and  trustees,  and  their  successors,  well  and 
safely  invested  until  the  decease  of  the  last  survivor  of  the  life  annul- 
tants  *  *  *  i^Qd  that  then  the  said  residue  and  remainder  with  all 
the  accumulated  interest  thereof  shall  be  divided  equally  among  my  grand- 
children, per  stirpes."  The  will  was  valid  under  the  laws  of  Massachu- 
setts; it  contained  no  express  direction  for  the  conversion  of  the  real  estate 
into  personalty  or  for  the  sale  of  the  real  estate.  The  testator  died  seized  of 
valuable  real  estate  in  this  State,  and  also  owning  a  large  estate,  real  and 
personal,  in  Massachusetts.  In  an  action  for  the  construction  of  the  will, 
heldt  that  there  was  no  such  expression  of  intent  upon  the  part  of  the 
testator  as  to  present  a  case  of  equitable  conversion;  that  under  said  pro- 
vision no  title  could  vest  in  the  beneficiaries  until  the  final  division  of 
the  estate  on  the  death  of  the  last  life  annuitant ;  that  so  far  as  the  provis- 
ion applied  to  the  real  estate  in  this  State,  its  validity  was  to  be  deter- 
mined by  the  law  of  this  State,  and  as  it  worked  an  unlawful  suspension 
of  the  power  of  alienation,  it  was  void  (1  R.  S.  723,  §§  14,  15);  and  that 
upon  the  death  of  the  testator  the  title  to  said  real  estate  descended  to 
his  heirs  at  law. 

It  seems  that  if  a  power  of  sale  could  be  implied,  it  would  not  cure  this  in- 
validity. 

Also  held,  that  said  clause  was  repugnant  to  the  provision  of  the  Revised 
Statutes  prohibiting  accumulations,  except  for  the  times  and  purposes 
therein  expressly  permitted.   (1  R.  S.  726,  §^  87, 88.) 

Jifower  v.  Orr  (27  Hare,  478),  Cookson  v.  Reay  (5  Beav.  22),  Earlom  v.  Saun- 
ders (Amb.  41),  CotoUy  v.  Hartstonge  (1  Dow.  361),  Hereford  v.  RamenJiiU 
(5  Beav.  55),  BurreU  v.  Baskerfleld  (11  id.  625),  Potoer  v.  Cassidy  (79  N. 
Y.  602),  Lent  v.  Howard  (89  id.  169),  Manice  v  Manice  (43  id.  808),  dis- 
tinguished. 

(Argued  March  3, 1884  ;  decided  April  29,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sifpreme 
Conrt,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  11,  1883,  which  affirmed  a  judgment  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Theodore  W.  Dwight  for  appellants.  Equitable  conversion 
may  take  place  by  implication  as  well  as  by  express  words. 
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The  positive  direction  to  convert,  which  is  essential,  may  be 
implied.  (Snell's  Prin.  of  Eq.  142 ;  Fletcher  v.  Ashbumer^  1 
W.  &  T.  L.  Cas.  iQ  Eq.  659,  676 ;  1  Brown's  Ch.  Cas.  497 ; 
Cookson  V.  Cookaoriy  12  C.  &  F.  121 ;  Thornton  v,  Eawley^ 
10  Ves.  129  ;  Orieveson  v.  Kirsopp^  2  Keen,  663 ;  Dames  v. 
OoodhoWy  6  Sim.  685 ;  BurreU  r.  Bdekerfield^  11  Beav.  625  ; 
Johnson  V.  Arnold^  1  Ves.  168 ;  Cowley  v.  HartstongCy  1  Dow. 
361 ;  Mower  v.  Orr^  7  Hare,  473 ;'  Burr  v.  Siniy  1  Whart 
262,  262 ;  Dodge  v.  WiUiams,  46  Wis.  70,  97 ;  Ootdd  v. 
Taylor  Orphan  Asyluniy  id.  106,  117;  Cook  v.  Cook^  20 
N.  J.  Eq.  376 ;  Craig  v.  Zeslie,  8  Wheat.  563 ;  Dodge  v. 
Pond,  23  N.  Y.  69 ;  Earlom  v.  Saunders,  Arab.  240.)  Under 
the  provisions  of  the  will,  the  executors  could  only  invest  in 
government  securities  or  bonds  and  mortgages  upon  real  estate. 
They  could  not  invest  in  land.  (Worcester's  Diet.,  ^*  Will,"  1 ; 
King  v.  Talbot,  40  K  T.  76  ;  Adair  v.  Brimmer,  74  id.  651, 
563;  Ackerma/n  v.  Emott,  4  Barb.  626 ;  Ormiston  v.  Olcctt,' 
84  N.  T.  339 ;  Mower  v.  Orr,  7  Hare,  473  ;  Cookson  v.  Beay, 
5  Beav.  22 ;  Cowley  v.  Hartstonge,  1  Dow.  361 ;  Rigden  v. 
Pierce,  6  Madd.  353 ;  Dickinson  v.  Playor,  C.  P.  Cooper's 
Cases,  178 ;  Wilkes  v.  Steward,  Cooper,  6 ;  Cook  v.  fi^txTrf- 
/«Zfow7,  10  Mod.  489-496  ;  Lewin  on  Trusts,  340 ;  Byrne  v. 
Boer,  86  N.  Y.  210-220.)  The  provision  that  the  whole  fund 
with  the  accumulated  interest  is  to  be  "  divided .  equally,"  and 
distributed  among  the  respective  beneficiaries,  points  to  a  con- 
version. {BurreU  v.  Baskerfidd,  11  Beav.  625,  632,  533; 
Feailierstonkaugh  v.  Fenwick,  17  Ves.  298;  Orieveson  v. 
Kirsopp,  1  Keen,  663  ;  Burr.  L.  Diet.,  tit.  Distribution  ;  Bouv. 
L.  Diet,  tit.  Distribution.)*  The  direction  concerning  release 
of  dower  in  the  fourth  section  of  the  will  is  not  inconsistent 
with  the  view  that  the  executors  had  a  power  in  trust  to  sell. 
{MdUoney  v.  Horan,  49  N.  Y.  111.)  If  there  be  two  possi- 
ble constructions  of  the  twenty-second  section  of  the  will,  one 
of  which  will  make  the  provision  valid,  and  the  other  which 
will  make  it  void,  it  is  the  duty  of  the  court  to  adopt  the  con- 
struction which  will  make  the  clause  valid.  (Co.  Litt.  42,  183 ; 
Churchwardens^  Case,  10  Co.  67,  b ;  Archibald  v.  Thomeu, 
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3  Oow.  284 ;  Many  v.  Beekman  Iron  Cfe.,  9  Paige,  188 ; 
Shore  v.  WUaon,  9  CI.  &  Fin.  356,  397 ;  Robert  v.  Corning^ 
89  N.  Y.  237 ;  Downing  v.  MarshaU^  23  id.  366 ;  Post  v. 
Hover^  33  id.  693.)  A  mere  power  to  sell  does  not  create  an 
equitable  conversion.  {MaUer  qf  Fox,  52  N.  T.  537 ;  Harris 
V.  Clark,  7  id.  242 ;  Stagg  v.  Jackson,  1  id.  206.)  The  fact 
that  the  property  is  to  be  divided  into  shares  will  defeat  an 
election  by  any  one  or  more  of  the  devisees  without  the  consent 
of  all.  {Fletcher  v.  AsKbumer,  W.  &  T.  L.  Cas.  in  Eq.  [3d 
Am.  ed.]  807 ;  Allison  v.  Wilson's  Executors,  13  S.  &  R.  330 ; 
Foreman  v.  Foreman,  7  Barb.  215 ;  Deeth  v.  Hale,  2  Molloy, 
317 ;  Smith  v.  Glaxton,  4  Madd.  484:,  494;  Chalmers  v.  Bradley, 
IJ.  &  W.  31,  59 ;  HolUyway  v.  Eaddiffe,  23  Beav.  163, 171.) 
All  the  devisees  cannot  unite  in  an  election  in  this  case,  some 
of  them  being  infants.  (Fletchsr  v.  Ashbumer,  supra,  806 ; 
Burr  V.  Sim,  1  Whart.  252,  265 ;  Van  v.  Burnett,  19  Ves. 
102  ;  Bohinson  v.  Bobinson,  19  Beav.  494 ;  Snell  on  Equity, 
162.)  The  property  having  become  personal,  and  the  will 
having  become  valid  by  reason  of  it,  no  mere  right  of  election, 
nor  any  exercise  of  it,  could  possibly  relate  back  to  the  testa- 
tor^s  death,  much  more  to  the  moment  before  his  death,  and 
thus  make  his  will  inoperative  and  void.  {Morrow  v.  Breni- 
zer,  2  Rawle,  185,  189;  Burr  v.  Sim,  1  Whart.  252,  256; 
Hare  &  Wall,  notes  to  Fletcher  v.  Ashbumer,  supra,  807.) 
The  real  estate  is  converted  in  this  case,  according  to  general 
rules  of  law,  from  the  moment  of  the  testator's  death.  {Beau- 
clerk  V.  Jfead,  2  Atk.  167 ;  Ward  v.  Arch,  15  Sim.  389 ; 
Bobinson  v.  Bobinson,  19  Beav.  495 ;  Van  Vechten  v.  Van 
Vechten,  8  Paige,  106, 124, 129 ;  Chamberlain  y.  Chamberlain, 
43  N.  T..432;  Fairly  v.  Kline,  2  Pen.  322;  Beading  v. 
Blackwell,  Bald.  166  ;  Binehart  v.  HarrisorCs  Fxecutors,  id. 
177 ;  note  to  Fletcher  v.  Ashbumer,  supra,  800.)  The  effect 
of  the  conversion  prescribed  in  this  case  is  to  make  the  New 
York  real  estate  "  pure  personalty."  It  is  a  conversion  "  out 
and  out,"  without  any  qualifications  or  limitations  whatever. 
{Stead  V.  NewdigaU,  2  Men  621 ;  Ashhy  v.  Palmer,  1  id.  296 ; 
Bento7%  V.  Hodsdl,  2  Sim.  24 ;  Ghnffith  v.  Bicketts,  7  Hare, 
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299 ;  I>u  Hommelin  v.  Sheldon^  4  Myl.  &  Or.  525  ;  Craig  v. 
Leslie^  3  Wheat.  564;  Anetioe  v.  Brown^  6  Paige,  448; 
Downing  v.  Marshall,  23  N.  Y.  866,  393.)  The  disposition 
of  the  New  York  land  in  the  twenty-second  section  of  this 
will  is  governed  by  the  law  of  Massachusetts,  and  under  that 
law  is  valid.  (Westlake  on  Priv.  Int.  L.,  par.  71-72  ;  Whicker 
.  V.  Hume,  H.  of  L.  Cas.  124,  156,  157;  Dicey  on  Dora.  302, 
297,  301;  Thornton  v.  Curling^  8  Sim.  310;  Chamberlain 
V.  Chamberlain,  43  N.  Y.  424,  432,  434;  Deepard  v. 
Churchill,  63  id.  192,  198;  Fordyce  v.  Bridges^  2  Ph. 
497;  Vansant  v.  Roherts,  3  Md.  119;  Attorney- General  v. 
MUl,  2  Dow  &  C.  393, 402,  403;  OdeU  v.  OdeU,  10  Allen,  4.) 
Though  the  respective  parcels  of  real  estate  are  in  the  same 
will,  they  must,  for  the  purpose  of  construction,  be  regarded 
as  though  they  were  in  diflEerent  instruments.  (Westlake's 
Priv.  Int.  L.,  §§  83,  84 ;  Coppm  v.  Copp&n,  2  P.  Wms.  291.) 
As  to  the  estate  in  Massachusetts  given  to  St.  James'  Church, 
which  may  be  a  fee,  but  which  is  subject  to  a  conditional  event, 
as  no  time  is  limited  for  the  happening  of  the  event,  the  con- 
ditional limitation  may  be  too  remote  and  void.  The  only 
effect  of  this  would  be  to  make  the  fee  absolute  in  the  church. 
{Sears  v.  Putnam,  102  Mass.  5.)  The  legacies  and  the  annui- 
ties in  the  sections  preceding  the  twenty-second  do  not  suspend 
the  power  of  alienation  of  the  New  York  land.  At  most,  they 
are  but  a  charge  upon  the  land  in  the  nature  of  a  lion,  and  the 
land  may  be  sold  subject  to  the  lien.  There  is  no  trust  term 
"  suspending  the  power  of  alienation."  {Bevan  v.  Cooper,  72 
N.  Y.  317,  325,  326.)  An  annuity  in  gross  creates  an  implied 
charge  on  the  land  or  the  "  corpt^^^oi  the  estate.  {Gee  v.  Mor 
hood,  L.  R.,  9  Ch.  Div.  151  ;  11  id.  891 ;  Carmichael  v.  Gee, 
L.  R,  5  App.  Cas.  588,  593 ;  May  v.  BenneU,  1  Russ.  370 ; 
Wright  v.  Callender,  2  Do  G.,  M.  &  G.  652 ;  In  re  TootaPs 
Estate,  L.  H.,  2  Ch.  Div.  628  ;  Mason  v.  Robinson,  L.  R.,  8 
Ch.  Div.  411 ;  Stewart  v.  Chambers,  2  Sandf.  Ch.  382;  Bliven 
V.  Seymour,  88  N.  Y.  470.)  Even  an  annuity  payable  out  of 
rents  and  profits  may  be  a  charge  upon  land  in  special  eases. 
(Delaney  v.  Van  Aulen,  84  N.  Y.  16,  21 ;  2  Story's  Eq.  Jur., 
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§  1064  a.)  The  fact  that  the  annuities  may  be  chargeable  on 
the  New  York  land  does  not,  by  itself,  create  a  trust  of  any 
kind,  but  at  most  a  power  in  trust.  {Proud  v.  Proved,  32 
Beav.  234 ;  32  L.  J.  Chan.  225  ;  Jacquet  v.  Jacquety  27  Beav. 
332 ;  Dickinson  v.  Teasdale,  1  De  G.,  J.  &  S.  52,  59,  60 ; 
Praud  V.  Proud,  32  Beav.  234,  237 ;  In  re  Fox,  52  N.  T. 
530,  536  ;  DiU  v.  Wisner,  88  id.  153.)  If  it  be  possible 
to  hold  that  there  is  an  express  trust  for  the  payment  of  annui- 
ties, or  even  of  the  legacies,  then  that  can  only  be  maintained 
on  the  ground  that  the  annuities  and  legacies  are  a  charge  upon 
the  land.  (1  R.  S.  729,  §  55,  subd.  2 ;  Long  v.  Ropke,  5 
Sandf.  363,  370,  371 ;  Zdnff  v.  WilbraJiam,  2  Duer,  171 ; 
McQowan  v.  McGowan,  id.  57,  59.)  In  determining  whether 
a  doubtful  provision  is  a  trust  or  a  power  in  trust,  if  a  construc- 
tion that  it  constitutes  a  trust  would  make  the  provision  illegal, 
the  court  will  hold  it  to  be  a  power  in  trust.  {Doioning  v. 
Marahally  23  N.  Y:  366 ;  explained  in  Robert  v.  Coming,  89 
id.  237 ;  Post  v.  H<yoer,  33  id.  593 ;  Tucker  v.  Tucker,  5  id. 
408.)  The  annuities  themselves,  considered  as  such,  are  not 
inalienable.  {Rolert  v.  Coming^  89  N.  Y.  236 ;  In  re  Throck- 
morton, L  R.^7  Ch.  Div.  145;  Hatton  v.  May,  L.  R,  8  Ch. 
Div.  148;  Hunt  Foalsten  v.  J^urher,  L.  R.,  3  Ch.  Div.  285.)  The 
annuity  is  personal  estate  and  governed  by  Massachusetts  law. 
{Parsons  Y.  Parsons,  L.  R.,  8Eq.  260  ;  Ma/rx  v.  McOlynn,  88 
N.  Y.  357.)  The  residue  vested  in  the  living  grandchildren 
per  stirpes  at  the  moment  of  tlie  testator's  death  exclusively  of 
any  grandchildren  who  may  be  subsequently  born.  (2  Jarm.  on 
Wills  [5th  Am.  ed.  per  R.  &  T.],  chap.  30,  p.  703 ;  Single- 
ton V.  GilheH,  1  Oox,^  68 ;  1  Brown's  Ch.  Oas.  542 ;  HUl  v. 
Chapman,  3  B.  0.  0.  891 ;  1  Ves.  Jr.  405 ;  Coventry  v. 
Coventry,  2  Drew.  &  Sm.  470;  1  Cox's  Cas.  in  Eq.  69,  72.) 
The  testator  manifested  no  intention  to  postpone  the  vesting 
of  the  estate  by  his  direction  to  accumulate  the  interest, 
etc.  {Coventry  v.  Coventry,  2  D.  &  S.  470,  475;  Mont- 
gomerie  v.  Woodley,  5  Ves.  522 ;  Snow  v.  Pouldent,  1 
Keen,  186 ;  Saunders  v.  VaiUier,  Cr.  &  Phil.  240  ;  Sears  v. 
P^Unam,  102  Mass.  5,  9 ;  Zane  v.  ZcMie,  8  Allen,  350.) 
SicKBLS  —  Vol.  L.  75 
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The  Eevised  Statutes  of  New  York  make  all  aecumala- 
tions  of  this  kind  exceeding  minority  void.  (1  R.  S.  726, 
§§  37,  38 ;  Green  v.  Oascayne,  4  De  G.,  J.  &  S.  565.) 
There  is  nothing  in  the  words  in  the  will  that  "  then  the  said 
residue  and  remainder  shall  be  divided"  to  postpone  the 
vesting  of  the  residue.  {Borestori^s  Casey  3  Coke,  19; 
Torrdimon  v.  DighUm^  1  P.  Wms.  170 ;  2  Wash.  Real  Prop. 
679  [4th  ed.]  ;  Goodtitle  v.  Whitby,  1  Bur.  233 ;  2  Jarm.  on 
Wills  [5th  Am.  ed.],  419,  420 ;  Doe  v.  EwaH,  7  -Ad.  &  Ell. 
636  ;  Livingstone  v.  Chreen,  52  N.  T.  118 ;  Embury  v.  Sheldon^ 
68  id.  227 ;  McKinstry  v.  Sa/nders,  2  Sup.  Ct.  [T.  &  C] 
181;  S,  a,  58  N.  Y.  662;  2  Jarm.  on  Wills  [5th  Am. 
ed.],  n.  7  to  p.  421;  Phipps  v.  Archm^s,  9  C.  &  F.  583; 
Maniae  v.  Manicey  43  N.  Y.  303,  368 ;  Chapmom  v.  Nichols^ 
61  How.  Pr.  275 ;  Mattison  v.  Armstrongy  11  Hun,  245 ; 
Sears  v.  PiUnaniy  102  Mass.  5.)  Where  the  period  of  dis- 
tribution is  postponed  until  the  attainment  of  a  given  age  by 
the  children,  the  gift  will  apply  to  those  who  are  living  at  the 
death  of  the  testator  and  who  come  into  existence  before  the 
first  child  attains  that  age,  i.  e.y  the  period  when  the  fund  be- 
comes distributable  in  respect  of  any  one  object  or  member  of 
the  class.  (2  Jarm.  on  Wills,  712,  and  cases  cited  ;  Theob.  on 
Wills,  143,  144.)  The  result  is  the  same  where  the  expression 
is  to  "  all  the  children."  ( Whitbread  v.  Lord  St.  Johuy  10  Ves. 
152.)  15  there  were  any  suspension  of  the  power  of  alienation, 
it  would  only  affect  the  right  of  the  unborn  grandchildren  to 
take  their  shares.  {Oxley  v.  Lojiey  35  N.  Y.  340,  350 ;  Manice 
V.  Manicey  43  id.  384 ;  Harrison  v.  Harrisony  36  .id.  543 ; 
SchetHer  v.  Smithy  41  id.  328.)  The  direction  to  accumulate 
for  Ezekiel  J,  M.  Hale,  an  adult,  is  void  on  general  principles 
of  law,  independent  of  the  New  York  statute  of  accumulations. 
{Govent7*y  v  Coventry y  supra j  Broom  on  Legal  Max.  151, 
152 ;  1  R.  S.  726,  §  38.)  The  direction  as  to  the  shares  of  the 
minor  grandchildren  in  their  respective  classes  is  valid  during 
minority,  but  inoperative  after  it.  (1  R.  S.  726,  §§  37,  38 ; 
Manice  v.  Manicey  43  N.  Y.  303 ;  Pray  v.  Hegemany  92  id. 
508.)     The  interest  on  the  share  of  Ezekiel  J.  M.  Hale  is  pay- 
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able  to  him,  in  the  same  manner  as  though  it  were  an  absolute 
legacy.  The  accumulation  being  void,  the  rents  and  profits  go 
to  him  as  an  incident  to  the  principal.  {Pray  v.  Segemarij  92 
N.  Y.  619 ;  Saunders  v.  Vauiiery  4  Beav.  115 ;  Josselyn  v. 
Josseh/n^  9  Sim.  63.)  The  direction  to  accumulate  being  valid 
until  majority,  as  to  the  other  shares,  for  the  minor  grand- 
children, must  be  followed  until  majority,  and  then  paid  over 
to  them.  All  subsequent  interest  belongs  to  them.  {Josselyn 
V.  Joaselyn^  9  Sim.  63 ;  Oenery  v.  Fitzgerald^  Jac.  468 ; 
Bective  v.  Hodgson,  10  H.  L.  Cas.  666,665, 669 ;  Gibson  v.  Lord 
Mount/art,  1  Ves.  Sen.  483  ;  6  Edm.  Stat,  at  Large,  316.)  There 
is  no  "  eventual  "  estate  under  the  will  in  this  case,  except  to  the 
residuary  devisees  —  the  testator's  grandchildren.  {Pray  v. 
Hegemam,,  92  N.  T.  508,  520.)  There  is  no  unlawful  perpetuity 
unless  the  power  of  sale  is  suspended  by  a  testamentary  direc- 
tion  binding  on  the  executors.  "  The  power  of  the  sale  must 
be  fettered  by  the  testator."  {Robert  v.  Coming ,  9>9  N.  Y. 
239.)  A  testator  himself  may  prescribe  a  reasonable  discretion 
as  to  sale.  {Robert  v.  Coming,  supra,  238,  239 ;  Manice 
V.  Manice,  43  JS".  Y.  303.)  This  will,  involving  a  pure  question 
of  construction,  is  to  be  considered  here  with  reference  to  every 
circumstance  which  the  law  permits  to  be  taken  into  considera- 
tion in  determining  the  meaning  of  the  words  used  by  the 
testator.  {St.  Luhe^s  Home  v.  Association  for  Indigent 
Females,  52  N.  Y.  191.) 

Joseph  H.  Clwate  for  respondents.  The  devise  by  the  twenty- 
second  clause  of  the  will  of  the  real  estate  situated  in  the  State 
of  New  York  is  void,  as  illegally  suspending  the  absolute  power 
of  aUenation.  {Garvey  v.  McDevitt,  11  Hun,  457 ;  72  N. 
Y.  556,  562  ;  Coster  v.  Lorillard,  14  Wend.  265 ;  HawUy  v. 
Jam£s,  16  id.  62 ;  Hone  v.  Tan  Schaick,  20  id.  566 ;  Harris 
V.  Clark,  7  N.  Y.  242 ;  Vam.  Vechten  v.  Van  Vechten,  8  Paige, 
104 ;  DePeyster  v.  Cle^ndening,  id.  295 ;  Amory  v.  Lord,  9 
N.  Y.  403 ;  Morgan  v.  Masterson,  4  Sandf .  442 ;  Jennings  v. 
Jennings,  5  id.  174 ;  4  Kent's  Com.  [12th  ed.]  271 ;  Brewer 
V.  Brewer,  11  Hun,  147;  72  K  Y.  603.)  There  was  no  power 
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of  sale  given  to  the  executors,  and  even  if  such  power  existed, 
the  invalidity  of  the  devise  would  not  be  cured  thereby.  (2 
Story's  Eq.  Jar.  4793  ;  6  Abb.  Dig.  175 ;  White  v.  Howard, 
46  N.  Y.  144,  161 ;  5  Cow.  221;  93  U.  S.  689.)  As  to  real 
estate  in  this  State  an  implied  power  of  sale,  or  even  an  express 
power  of  sale  given  to  executors,  to  be  exercised  at  any  time 
in  their  discretion,  does  not  cure  the  invalidity  of  a  limitation 
repugnant  to  the  statutory  prohibition  against  suspending  the 
absolute  power  of  alienation.  (11  Hun,  147, 151;  72N.Y.603.) 
This  will  cannot  be  so  construed  as  to  work  a  conversion  into 
personalty  of  the  New  York  real  estate.  (  WAUe  v.  Howard,  46 
N.  Y.  144,  161 ;  Fowler  v.  Bepau,  26  Barb.  224 ;  Harris  v. 
Clark,  7  N.  Y.  242;  JVeely  v.  Grantham,  58  Fenn.  St.  433, 
437,  442;  1  Jarm.  on  Wills  [5th  ed.,  by  BigelowJ,  *584;  In 
re  Will  of  Fox,  62  N.  Y.  530,  537;  Savage  v.  Bumham,  17 
id.  661 ;  3  P.  Wms.  20,  note ;  Wright  v.  Trustees,  etc.,  *202, 
*208,  *222;  Smith  y.  Claxton,  4  Mad.  Ch.  484;  O'Hara  on 
Construction  of  Wills  [Wigram  on  Wills],  chap.  12,  p.  156 ; 
Belmont  v.  O'Brien,  12  N.  Y.  394,  402 ;  Power  v.  Cassidy, 
79  id.  602,  613 ;  Lent  v.  Howard,  89  id.  169 ;  BramhiU  v. 
Ferris,  14  id.  41 ;  MeaMngs  v.  Cromwell,  6  id.  136 ;  Dodge  v. 
Pond,  23  id.  69 ;  Bogart  v,  Hastell,  4  Hill,  492 ;  Gourley  v. 
Campbell,  66  K.  Y.  169,  172 ;  Ackercyyd  v.  Smithson,  1  Bro. 
C.  C.  503;  3  Pom.  Eq.  Jur.,  §  1166.)  No  interest  or  title 
vested  in  the  testator's  grandchildren  upon  his  death.  {Elwin 
V.  Elwin,  8  Ves.  547 ;  1  Jarm.  on  Wills  [5th  ed.,  Bigelow], 
*6()5  ;  Loder  v.  Hatfield,  71  N.  Y.  92,  98  ;  CoUon  v.  Fox,  67 
id.  348-353 ;  Warner  v.  Durant,  76  id.  136 ;  Smith  v.  Ei- 
wa/rds,  88  id.  92,  104-108.) 

MiLLEB,  J.  This  action  is  brought  to  obtain  a  construction 
of  certain  provisions  of  the  last  will  and  testament  of  Ezekiel 
J.  M.  Hale  who  died  at  his  residence  in  the  State  of  Massa- 
chusetts,  June  4,  1881,  and  whose  said  last  will  and  testament 
was  executed  in  that  State.  At  the  time  of  his  death  the  tes- 
tator was  the  owner  of  valuable  real  estate  situated  in  the  citv 
of  New  York.     The  larger  part  of  his  estate  was,  however,  in 
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the  State  of  Massachusetts  where  his  will  was  proved  and 
where  the  executors  resided.  The  will  was  valid  under  the 
laws  of  the  State  of  Massachusetts.  The  testator  gave  various 
legacies  and  devises,  and  provided  in  different  clauses  of 
his  will  for  life  annuities  to  twelve  different  persons,  and  for 
certain  other  annuities  payable  in  most  instances  quarterly, 
"  until  the  final  division  of  the  rest  and  residue  of  my  estate 
as  hereinafter  provided,"  then  follows  this  provision  :  "  Article 
22d.  As  to  the  residue  and  remainder  of  all  my  estate,  both  real 
and  personal,  not  herein  otherwise  disposed  of,  it  is  my  will  that 
the  same  be  and  remain  in  the  care  and  control  of  my  said 
executrix  and  executors  and  trustees  and  their  successors,  well 
and  safely  invested,  until  the  decease  of  the  last  survivor  of 
the  life  annuitants  named  in  my  foregoing  will,  and  that  then 
the  said  residue  and  remainder,  with  all  the  accumulated  inter- 
est thereof,  shall  be  divided  equally  among  my  grandchildren 
per  stirpes^  to  hold  to  such  grandchildren  so  distributed  and 
to  their  heirs,  executors,  administrators  and  assigns  forever." 

The  questions  arising  upon  this  appeal  relate  to  the  validity 
of  the  above  twenty-second  article  of  the  testator's  will  so  far 
as  it  affects  the  testator's  real  estate  in  this  State.  The  appel- 
lants' counsel  claims  that  the  testator,  by  implication,  in  this 
twenty-second  clause  of  his  will,  directs  his  executors  to  sell 
his  lands  wherever  situated,  and  to  convert  them  into  money 
for  the  purpose  of  investment  and  distribution,  and  that  thereby 
a  case  of  equitable  conversion  is  presented  from  the  moment  of 
the  testator's  death.  The  correctness  of  this  position  must 
depend  on  the  construction  to  be  placed  upon  the  language  of 
the  clause  in  question  and  the  intention  of  the  testator  to  be 
derived  from  the  various  provisions  of  the  will.  The  will  on 
its  face  contains  no  direction  for  the  conversion  of  the  real 
estate  into  personalty,  and  if  such  a  construction  can  be  placed 
upon  the  clause  cited  it  must  arise  from  implication  only.  There 
is  no  doubt  of  the  correctness  of  the  rule  claimed  by  the  ap- 
pellants' counsel,  that  equitable  conversion  may  take  place  by 
implication  as  well  as  by  express  words.     It  is  conceded  that 
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there  must  be  a  positive  direction  to  convert,  but  it  is  insisted 
that  such  positive  direction  may  be  implied-  Perhaps  this 
position  maj'  be  correct  if  the  provisions  of  the  wiU  are  of  such 
a  character  as  to  leave  no  question  in  regard  to  the  intention 
of  the  testator,  btit  in  order  to  uphold  a  conversion  of  real 
estate  into  personalty  there  should  be  such  an  implication  of 
the  testator's  design  as  to  leave  no  question  in  regard  to  the 
same.  While  conceding  the  correctness  of  the  rule  laid  down 
in  the  authorities  cited  by  the  appellants'  counsel,  it  is  by  no 
means  clear  that  the  implication  arising  from  the  clause  in  the 
will  referred  to  is  so  strong  as  to  warrant  the  inference  claimed 
to  be  derived  from  the  language  employed  and  the  general 
purpose  wTiich  the  testator  had  in  view.  The  question  then 
arises  whether  the  language  of  the  will  creates,  on  its  face  and 
in  view  of  the  circumstances  surrounding  the  testator,  a  suffi- 
cient implication  to  authorize  the  conclusion  that  his  intention 
was  to  convert  all  his  real  estate  into  personalty  and  to  dis- 
tribute the  same  as  provided  in  the  clause  of  the  will  cited. 

The  learned  counsel  for  the  appellants  lays  considerable  stress 
upon  some  of  the  words  employed  by  the  testator  in  the 
twenty-second  clause  of  his  will,  and  insists  that  if  properly 
interpreted  they  contain  unmistakable  evidence  of  his  inten- 
tion to  convert  his  real  estate  into  personalty.  It  is  no  doubt 
true,  as  is  claimed,  that  the  woi"ds,  ^'  it  is  my  will,"  comprehend 
a  plain  and  positive  direction,  and  a  command  to  carry  into 
effect  the  purpose  of  the  testator,  and  courts  of  equity  cannot 
be  too  vigilant  and  astute  in  enforcing  this  imperative  mandate 
in  accordance  with  the  directions  given.  The  direction  as  to 
the  residue  and  remainder  of  the  testator's  estate,  both  real  and 
personal,  that  it  shall  be  and  remain  in  the  care  and  control  of 
his  executors  well  and  safely  invested,  involves  the  inquiry 
whether  the  testator  intended  thereby  to  direct  a  sale  and  dis- 
tribution of  his  real  estate  and  an  investment  of  the  avails 
arising  therefrom  in  personal  securities.  The  language  em- 
ployed vests  the  executors  with  a  power  over  the  estate  which 
shall  be  in  their  hands  at  any  time.  It  does  not  direct  any 
change  in  the  character  of  the  property  or  prescribe  the  nature 
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of  the  investments  to  be  made,  or -the.  manner  in  which  this 
part  of  their  duty  shall  be  performed.  The  power  conferred 
while  it  is  direct  is  of  a  general  character  and  would  seem  to 
be  such  as  is  usually  given  to  executors  and  trustees  for  the 
proper  exercise  of  their  functions.  The  language  employed 
may  have  all  due  effect  in  applying  it  to  the  management  of 
the  entire  estate,  both  real  and  personal,  without  changing  the 
real  estate  into  personalty,  and  it  would  require  a  very  liberal 
interpretation  to  hold  that  it  authorized  a  sale  of  the  real 
property,  without  containing  any  authority  to  that  eflFect,  and 
a  conversion  of  the  avails  thereof  and  an  investment  of  the 
same  into  personalty.  The  use  of  the  words  *'to  be  and  re- 
main *  *  *  well  and  safely  invested,' Mn  connection  with 
those  employed,  must,  we  think,  be  regarded  as  referring  to 
the  condition  of  the  testator's  estate,  which  consisted  of  both 
real  and  personal  property.  He  had  invested  a  large  amount 
in  real  estate,  and  the  language  of  the  will  last  cited  may  have 
full  force  and  effect  by  applying  it  to  his  estate  as  it  existed  at  the 
time  of  his  death.  It  would  be  a  strained  construction  to  hold  that 
any  direct  or  implied  authority  was  given  to  sell  and  dispose  of 
real  estate  and  convert  the  same  into  money;  that  the  testator  in- 
tended to  leave  directions  as  to  what  should  be  done  with  the 
money  to  be  realized  upon  a  sale,  and  that  it  should  only  be  in- 
vested in  such  personal  securities  as  were  sanctioned  by  courts  of 
equity  in  thein  vestment  of  personal  property  belonging  to  estates. 
The  claim  of  the  learned  counsel  for  the  appellants,  that  under  the 
language  referred  to  there  could  be  only  an  investment  in  gov- 
ernment securities  or  in  bonds  and  mortgages,  can  have  no 
foundation,  for  the  testator  himself  had  made  the  investment 
in  real  estate  and  given  no  directions  in  his  will  or  con- 
ferred any  authority  to  dispose  of  the  same  and  reinvest  the 
proceeds.  The  testator  by  his  selection  of  real  estate  has  de- 
termined the  character  of  the  investment,  and  the  question  is 
not  presented  what  it  should  have  been  if  the  real  estate  had 
been  converted  into  personalty.  If  any  specific  meaning  is  to 
be  given  to  the  words,  "  to  be  and  remain  *  *  *  safely 
invested,"  they  would  seem  to  indicate  an  intention  of  the  tes- 
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tator  that  the  real  estate  should  continue  in  the  hands  of  the 
executors  as  he  left  it  at  the  time  of  his  death  and  until  the 
death  of  the  last  life  annuitant.  In  the  absence  of  any  direc- 
tion for  the  sale  or  disposition  of  either  the  real  or  personal 
estate  these  words  may  well  be  regarded  as  relieving  the  execu- 
tors from  the  responsibility  of  converting  any  portion  of  the 
personal  property  into  different  or  other  investments  than  those 
made  by  the  testator  himself. 

We  are  referred  to  several  cases  in  regard  to  the  effect  of  the 
use  of  the  word  "  invested  "  upon  the  doctrine  of  an  implied 
equitable  conversion,  but  none  of  them,  we  think,  jBUstain  the 
rule  that  such  an  implication  can  be  upheld  where  the  language 
employed,  of  itself,  does  not  show  a  plain  and  clear  intention 
to  that  effect  and  where  the  terms  employed  are  not  more  specific, 
clear  and  palpable  than  the  language  cited  from  the  testator's 
will. 

In  Mower  v.  Orr  (7  Hare,  473),  which  is  specially  re- 
lied upon,  the  will  provided  for  a  division  of  the  testator's 
estate  into  different  parts  and  a  disposition  of  the  same 
in  shares,  two  shares  thereof  to '  be  invested  in  government 
funds,  in  the  name  of  his  executors,  for  the  use  of  the  children 
of  his  daughter  who  is  named,  the  interest  to  be  appropriated 
among  them,  and  the  principal  to  be  divided  between  then)  at 
the  age  of  twenty-one  years.  In  that  case  the  vice-chancellor 
said  ''he  was  of  opinion  that  the  testator  must  be  understood 
as  directing  the  conversion  of  his  copyhold  estate  into  person- 
alty. The  division  of  the  entire  property  into  a  number  of 
shares,  and  the  direction  contained  in  the  will  as  to  the  invest- 
ment and  disposition  of  some  of  such  shares,  precluded  the 
supposition  that  the  testator  intended  the  copyhold  should  re- 
main unsold."  It  will  be  noticed  that  here  was  a  distinct  direc- 
tion that  a  portion  of  the  estate  should  be  invested  for  the 
benefit  of  the  persons  named  and  that  the  interest  should  be 
appropriated  for  their  education  and  the  principal  to  be  divided 
among  them  at  the  time  specified.  These  requirements  could 
not  be  carried  out  without  a  sale  of  the  copyhold  estate,  and 
hence  it  might  well  be  implied  that  such  was  the  intention  of 
the  testator.     In  the  case  at  bar  there  is  no  direction  as  to  the 
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investments  or  the  payment  of  interest,  or  the  division  at  any 
particular  time  of  the  avails,  or  any  provision  from  which  it 
might  be  fairly  inferred  that  any  such  intention  existed. 

In  Cookaon  v.  Heay  (5  Beavan,  22),  the  testator  directed  that  a 
sum  of  money  be  invested  "  in  land  or  some  other  securities  " 
for  the  benefit  of  one  for  life  with  remainder  to  his  children, 
"  and  in  failure  of  these  to  A.  and  his  heirs  forever,"  which 
money  had  not  been  invested  in  land,  held  to  have  originally 
been  impressed  with  the  character  of  real  estate,  but,  by  the 
subsequent  dealings  therewith  by  the  parties  beneficially  inter- 
ested, to  have  acquired  the  quality  of  personalty.  It  was  also 
decided  that  the  words  '*  other  securities"  applied  to  &n  ad 
interim  investment  before  a  purchase  of  land  could  be  pro- 
cured. It  will  be  seen  that  the  question  was  whether  the  di- 
rection included  both  kinds  of  securities,  and  the  court  con- 
fined the  final  investment  to  the  land  alpne.  As  the  case  tamed 
upon  the  words  used  and  the  direction  was  distinct  as  to  the 
land,  it  can  hardly  be  regarded  as  involving  a  question  of 
equitable  conversion,  nor  is  it  analogous  to  a  case  where  there 
are  no  explicit  directions  from  which  it  may  be  implied  that  a 
conversion  was  intended. 

InEa/rlomy.Saimdera  (Ambler,  24:1),  the  testator  directed 
£400  to  be  invested  in  the  purchase  of  land  or  any  other 
security  as  the  trustee  should  think  fit  and  convenient,  to 
be  settled  as  his  last  devise.  The  estate  having  passed  to 
an  infant  who  made  a  will,  and  the  £400  not  having 
been  laid  out  as  directed,  it  was  held  that  it  did  not  pass 
by  the  will  as  money  and  that  the  trustees  had  no  right  to  con- 
sider it  as  money  or  land  and  the  infant  could  not,  and  that 
the  true  construction  was  that  it  was  to  be  invested  in  securi- 
ties until  lands  could  be  purchased.  We  do  not  see  that  this 
case  directly  bears  upon  the  question  involved  in  the  considera- 
tion of  the  words  last  cited  from  the  clause  of  the  will  in  con- 
troversy. 

The  case  of  Cowley  v.  RarUtonge  (1  Dow.  361),  was 
decided  upon  the  intention  of  the  testator  as  collected  from 
the  whole  of  the  will,  the  terms  of  which  are  clearly  different 
SioKBLfl  —  Vol.  L.  76 
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from  those  of  the  will  now  presented  for  consideration,  and  we 
think  it  does  not  affect  the  question  discussed. 

In  nereford  v.  RavenhiU  (5  Beavan,  55),  the  testator 
directed  his  trustees  to  invest  his  personal  estate  in  freehold 
and  other  kinds  of  real  estate  upon  certain  trusts  which  were 
applicable  to  realty,  and  it  was  held  that  a  conversion  into  real 
estate  was  intended.  In  that  case  there  was  a  manifest  inten- 
tion to  convert  into  realty,  expressed  in  the  will  itself,  while 
here  the  words  we  have  considered  do  not  import  any  such 
intention. 

After  a  careful  examination  of  the  authorities  relied  upon 
we  cannot  resist  the  conclusion  that  none  of  them  uphold  the 
rule  that  the  language  in  the  clause  of  the  will  which  has  been 
cited  and  specially  considered,  authorizes  the  holding  that  an 
equitable  conversion  of  the  real  estate  into  personalty  was  in- 
tended by  the  testator. 

The  use  of  the  term  "accumulated  interest"  in  connection 
with  the  direction  to  divide  may  well  be  held  to  apply  to  an 
investment  of  personal  property.  All  the  residue  and  re- 
remainder  is  to  be  divided  and  it  embi'aces  real  as  well  as  per- 
sonal estate.  That  no  provision  was  made  specifically  in  re- 
gard to  the  rents  and  profits,  while  it  evinces  a  want  of  exact- 
ness in  the  draftsman,  does  not  show  that  the  intention  existed 
to  convert  the  real  estate  into  personalty. 

The  words  "  divided  equally "  are  alike  applicable  to  real 
and  personal  property  and  may  very  appropriately  be  used  in 
reference  to  both. 

In  BurreU  v.  Baskerfidd  (11  Beav.  525),  which  is 
cited  and  relied  upon  by  the  appellants'  counsel  as  an 
authority  for  the  division  of  both  real  and  personal  property 
as  one  fund,  the  testator  by  his  will  gave  full  power  to  his 
executors  to  collect  and  sell  the  real  estate  and  convert  his 
funded  property  into  money,  and  then  to  pay  certain  legacies 
and  divide  the  whole  of  his  property  as  directed,  and  the  court 
held  that  the  real  estate  ought  to  be  considered  as  converted 
into  personalty.  It  will  be  noticed  that  here  was  express 
authority  and  explicit  directions  as  to  the  conversion  of  the 


1884.]  HoBSON  et  al.  v.  Hale  et  al.  603 

Opinioa  of  the  Court,  per  Millbr,  J. 

real  estate,  and  hence  the  case  at  bar  differs  entirely  from  the 
one  cited.  Here  no  such  disposition  of  the  real  estate  is 
authorized  or  directed. 

The  direction  that  the  estate  shall  be  divided  among  the 
testator's  grandchildren  and  be  held  by  them  "so  distri- 
buted "  may  be  regarded  as  referring  to  the  first  part  of  the 
same  clause  of  the  will  in  which  the  distribution  is  made 
of  the  residue  and  remainder  of  both  real  and  personal 
estate,  and  must  be  interpreted  in  connection  therewith.  The 
real  estate  as  well  as  the  personal  is  to  be  divided,  and  conced- 
ing that  the  power  existed  in  the  executors  to  sell,  it  could 
only  be  exercised  at  the  time  when  distribution  was  to  take 
place,  as  the  will  provided — at  the  death  of  the  last  life  annuitant. 

The  duty  of  making  the  final  division  of  the  real  estate  with 
the  remainder  of  the  residuary  estate  among  those  who  are 
entitled  to  share  in  it  does  not  create  or  imply  a  power  to  sell 
and  convert  it  into  money  even  at  that  time,  and  in  no  event 
is  there  ground  for  claiming  that  by  implication  a  prior  power 
of  sale  can  be  raised  for  the  pui-pose  of  a  subsequent  distribu- 
tion by  reason  of  the  power  to  distribute  at  the  end  of  the  life 
of  the  last  life  annuitant.  The  conversion,  even  if  directed, 
might  be  prevented  by  a  beneficiary,  entitled  t  share  in  the 
division,  electing  to  hold  the  land  as  it  is.  (2  Story's  Eq.  Jur., 
§  4793.)  It  is  also  an  answer  to  the  position  contended  for  that, 
if  the  absolute  power  of  alienation  was  suspended  under  the 
statute  of  this  State  for  a  longer  period  than  two  lives  in  being, 
as  is  claimed  by  the  counsel  for  the  respondents,  an  implied  or 
express  power  of  sale  given  to  executors,  to  be  exercised  at  any 
time  in  their  discretion,  does  not  cure  the  invalidity  of  the 
limitation.  With  no  particular  provision  referring  to  a  con- 
version of  the  real  estate  into  personalty,  or  to  any  fund  in- 
cluding the  same,  it  would  be  a  forced  construction  to  hold 
that  any  portion  of  any  of  the  language  employed  in  the  twenty- 
second  article  of  the  will  contains  a  power  which  sanctions  and 
upholds  the  interpretation  contended  for.  The  most  that  can 
be  claimed  for  the  language  employed  in  this  respect  is  that  the 
phraseology  was  somewhat  imperfect  and  not  selected  with 
that  exactitude  and  nicety  which  might  have  been  adopted. 
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A  claim  is  also  made  that  the  intention  to  convert  the  real 
property  into  personalty  is  shown  by  the  language  of  claases 
of  the  will  earlier  than  the  twenty-second  section,  and  it  is 
insisted  that  the  testator  intended  to  embrace  remainders,  after 
life  estates  and  specific  devises  of  land  had  failed,  and  that  he 
pre-supposed  that  there  would  be  a  sale,  although  there  is  no 
specific  direction  to  sell.  Keference  is  made  to  the  second, 
third,  fourth,  twelfth  and  eighteenth  sections  of  the  will  spe- 
cially, and  stress  is  laid  upon  the  use  of  the  words  "  to  be  dis- 
posed of  with  the  residue  of  his  estate,"  as  referring  to  some 
positive  and  affirmative  act  to  be  done  with  the  specified  lots 
and  with  the  residue.  We  think  that  the  phrases  will  not  bear 
the  interpretation  urged,  and  are  not  inconsistent  with  the  in- 
tention of  the  testator,  as  manifested  by  the  twentyTsecond 
section  and  the  whole  tenor  of  his  will,  that  no  authority  was 
intended  to  be  conferred  to  convert  the  real  estate  into  person- 
alty and  distribute  what  might  be  realized  upon  a  sale  as  money 
merely.  While  some  portions  of  the  real  estate  might  not  be 
enjoyed  by  the  grandchildren  of  the  testator  without  a  sale 
and  distribution  of  the  same,  yet  the  fact  that  such  property 
existed  in  a  large  estate,  comprising  various  parcels  of  real 
property,  does  not  conflict  with  the  idea  that  the  testator  in- 
tended that  the  whole  of  said  real  estate  which  came  within 
the  provision  of  the  twenty-second  section  of  the  w^ill  should 
be  divided  as  therein  directed.  It  is  not  unusual  that  large 
estates  should  embrace  some  species  of  property  which  alone 
could  not  be  made  available  for  the  specific  use  of  the  residu- 
ary devisees  and  this  fact  does  not,  in  the  absence  of  any  ex- 
press direction,  warrant  the  conclusion  that  the  testator  in- 
tended, without  any  direct  provision  for  that  purpose,  a  con- 
version of  the  real  estate  into  personalty. 

So  far  our  examination  has  been  confined  to  the  authorities 
cited  by  the  appellants'  counsel,  which  bear  generally  upon  the 
subject  of  a  conversion  of  real  estate  into  personalty  by  impli- 
cation,  and  we  are  now  brought  to  the  consideration  of  the 
question  discussed,  having  in  view  the  law  of  this  State  and 
the  authorities  therein  which  bear  upon  the  subject.    While  it 
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should  not  be  overlooked  that  the  testator  was  domiciled  in  the 
State  of  Massachusetts,  and  his  will  executed  there,  it  should 
also  be  borne  in  mind  that,  by  his  will,  he  devised  his 
real  estate  as  real  estate  situated  in  the  State  of  New  York. 
He  made  no  direction  that  it  should  be  converted  into  person- 
alty and  the  avails  arising  from  the  sale  thereof  transmitted  for 
division  under  the  will  to  the  State  of  Massachusetts.  No 
express  provision  being  made  in  the  will  for  a  conversion  of 
the  realty  into  personalty,  every  intendment  is  antagonistic  to 
such  an  intention.  If  such  had  been  the  intention,  it  is  to  be 
presumed  that  apt  and  appropriate  language  would  have  been 
used  to  convey  it,  commanding  and  directing  that  this  should 
be  done.  It  would  not  have  been  left  to  be  inferred  by  the 
use  of  ambiguous  terms,  or  doubtful  phraseology,  but  the  will 
would  have  contained  positive  provisions,  indicating  the  testa- 
tor's intention.  In  Whiie  v.  Howard  (46  N.  Y.  144,  162)  it 
was  laid  down  by  Grovke,  J.,  that  "  to  constitute  a  conversion 
of  real  estate  into  personal,  in  the  absence  of  an  actual  sale,  it 
must  be  made  the  duty  of,  and  obligatory  upon,  the  trustees  to 
sell  it  in  any  event.  Such  conversion  rests  upon  the  principle 
that  equity  considers  that  as  done  which  ought  to  have  been 
done."  In  that  case  the  testator  was  a  resident  of  the  State  of 
Connecticut,  and,  by  his  will,  authorized  the  sale' of  his  real 
estate  in  Connecticut,  and  the  investment  of  the  proceeds  of 
the  same  in  bonds  and  stocks  and  real  estate  located  in  the 
New  England  States  or  in  the  State  of  New  York.  A  trust 
was  created  of  the  rest  and  residue  for  certain  purposes  therein 
named,  and  it  was  held  that  the  will  gave  the  tnistee  no  power 
to  sell  the  real  estate  of  which  the  testator  died  seized,  situate 
in  New  York,  but  that  the  same  was  to  be  regarded  as  realty, 
and  that  the  validity  of  the  testamentary  disposition  thereof, 
and  the  rights  of  those  claiming  by  descent,  must  be  deter- 
mined by  the  laws  of  this  State. 

It  is  held  in  some  of  the  reported  cases  that  a  positive  direc- 
tion to  convert  is  required  in  order  to  authorize  the  application 
of  the  doctrine  of  the  equitable  conversion  of  real  estate  into 
personalty.     {Fowler  v.  DepaUy   26  Barb.   224;  Harris  v. 
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Clark,  7  N.  Y.  242 ;  J^eely  v.  Grantham,  58  Penn.  St  433  ; 
1  Jarm.  on  Wills  [5th  ed.],  *584.)  The  general  tendency  of 
the  decisions  is  against  an  out-and-out  conversion.  (  Wright  v. 
Trustees  of  M.  E.  Church,  Hoff.  Oh.  *202,  *208.)  When 
the  question  is,  under  the  will,  whether  the  devisee  or  the 
heir  failing  the  devisee  takes  an  interest  in  land  as  land  or  as 
money,  the  true  inquiry  is  whether  the  devisor  has  expressed  a 
purpose  that  in  the  events  which  have  happened  the  land  shall 
be  converted  into  money.  {Smith  v.  Claacton,  ^^lsA.  Ch.  484.) 
This  rule  would  require  that  the  donee  receive  the  proceeds  as 
money,  otherwise  it  remains  as  real  estate.  The  power  in  the 
will  to  manage,  control  and  reinvest  does  not  confer  upon  the 
executors  a  gower  of  sale.  While  the  rule  laid  down  requires 
express  direction  for  the  conversion  of  real  estate  into  person- 
alty, yet  cases  may  arise  where  the  conversion  may  be  implied 
from  an  express  authority  to  sell,  contained  in  the  will,  and 
where  such  a  conversion  is  absolutely  necessary  to  carry  out 
the  purpose  or  scheme  of  the  testator.  In  Power  v.  Cassidy 
(79  N.  Y.  602 ;  35  Am.  Rep.  550),  cited  by  the  appellants,  the 
rest  and  residue  of  the  estate  was  divided  among  certain  classes 
of  institutions,  which  were  named,  and  there  was  an  express 
authority  to  sell  the  real  estate,  and  it  was  held  that  there  was 
an  equitable  conversion  of  the  testator's  real  estate  into  person- 
alty, and  it  is  laid  down  in  the  opinion  "  that  the  whole  scope 
and  tenor  of  the  will  evinces  that  the  testator  intended  such  a 
conversion,  and  that  the  estate  should  be  divided  as  personal 
estate." 

It  is  manifest  that  the  design  of  the  testator  could  not  have 
been  carried  out  in  the  case  last  cited  without  such  a  conver- 
sion, and  in  this  respect  the  case  differa  entirely  from  the  one 
at  bar. 

In  Lent  v.  Howard  (89  N.  Y.  169),  the  will  of  the  testator, 
after  giving  various  legacies,  authorized  the  executors  to  sell 
the  real  estate,  with  the  exception  of  the  homestead  farm,  and 
to  invest  the  balance  of  the  estate  in  personal  securities  for  the 
purpose  therein  named,  and  it  was  held  that  there  was  a  con- 
version of  the  real  estate  named  into  personalty  as  of  the  time 
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of  the  testator's  death.  It  was  said  in  the  opinion  by  An- 
DREWS,  Oh.  J.,  that  the  power  of  sale  was  not  in  terms  impera- 
tive, and  where  the  general  scheme  of  the  will  requires  a  con- 
version, the  power  of  sale  operates  as  a  conversion,  although 
not  in  terms  imperative.  In  the  case  at  bar  it  will  be  seen 
that  there  was  no  express  power  of  sale,  and  no  provision  which 
implied  a  power,  and  there  was  nothing ,  in  the  general  pur- 
pose of  the  will  which  required  a  conversion  of  the  real  estate 
into  personalty  as  was  the  fact  in  the  case  last  cited.  To  apply 
the  rule  stated  in  that  case,  it  would  be  necessary  to  imply,  not 
only  an  authority  to  sell,  but  a  positive  direction  to  convert  the 
real  estate  into  money  for  all  the  purposes  named  in  the  will. 
In  Oourley  v.  Campbell  (66  N.  Y.  169),  cited  by  the  respond- 
encs,  the  testator,  by  his  will,  directed  his  executors,  after  clos- 
ing up  his  business  and  the  payment  of  his  debts,  to  place  the 
proceeds  of  his  estate  and  '*all  my  property,  both  rpal  and 
personal,  at  interest  on  bond  and  mortgage  or  otherwise,  as  in 
their  judgment  they  may  deem  best,  and  the  proceeds,  rent, 
income  or  interest  shall  be  employed  and  used  for  the  support 
and  maintenance  "  of  his  wife  and  children  and  the  education 
of  the  children.  He  then  directed  the  payment  of  certain 
legacies  to  his  children,  as  provided,  and  finally  gave  all  his 
estate,  *'  both  real  and  personal,"  to  be  equally  divided  between 
them,  share  and  share  alike,  on  the  deaths  of  their  mother.  It 
was  held  that  an  intent  to  convert  absolutely  the  real  estate 
into  money  did  not  appear  and  no  such  conversion  was  made 
by  the  will.  In  that  case  it  will  be  seen  that  the  proceeds  of 
the  estate  were  to  be  placed  at  interest,  and  it  was  evident  that 
the  testator  designed  his  family  should  receive  the  benefit  of 
the  income  arising  from  such  proceeds,  but  there  was  no  ex- 
plicit direction  to  convert  the  real  estate  into  money,  nor  was 
there  any  power  to  sell  and  convey  the  same  for  that  pai'pose. 
The  case  bears  some  analogy  to  the  ease  at  bar,  and  the  decis- 
ion is  placed  in  part  upon  the  ground  of  a  want  of  explicit 
directions  showing  the  intention,  and  that  there  was  no  express 
power  to  sell,  and  that  it  was  only  by  implication  that  a  power 
to  sell  could  be  upheld ;  also  that  the  provisions  were  too  in- 
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definite  and  uncertain  to  anthorize  the  conclusion  that  the 
executors  were  bound  to  sell  in  any  event,  and  that  the  pur- 
pose had  failed  and  no  necessity  existed  for  a  sale.  Great  stress 
is  laid  in  the  opinion  upon  the  effect  of  the  provisions  in  the 
last  clause  of  the  will.  In  the  case  last  cited  the  provisions 
are  quite  as  explicit  and  clear  as  in  the  case  at  bar  and  the  in- 
tention quite  as  manifest,  and  it  tends  strongly  to  sustain  the 
rule  that  no  conversion  could  have  been  intended  where  the 
will  fails  to  show  a  plain  intention  on  the  part  of  the  testator 
to  convert  the  real  estate  into  personalty. 

Looking  at  this  clause  of  the  will,  in  its  various  parts,  we 
think  it  is  evident  that  the  testator  intended  that  the  estate, 
real  and  personal,  should  be  and  remain  in  the  hands  of  the 
executors,  to  be  disposed  of  as  stated,  and  that  no  design  existed, 
at  the  time  of  its  execution,  that  his  real  estate  was  to  be  con- 
verted into  money  and  distributed  as  such  under  the  provision 
cited.  There  is  nothing  on  the  face  of  the  will  which  indicates 
that  the  carpus  of  this  large  estate  was  to  be  converted  into 
money  and  reinvested  until  the  time  of  final  division  after  the 
death  of  the  life  annuitants  and  the  payment  of  the  legacies  and 
then  again  reconverted  into  money  for  the  purpose  of  distribu- 
tion. It  would  be  difficult  to  arrive  at  such  a  conclusion  in 
view  of  the  fact  that  many  years  were  to  elapse  before 
a  division  could  be  had,  and  that  a  considerable  portion  of  the 
estate  was  well  invested  in  real  property  in  this  State,  and  a  fail- 
ure of  the  testator  in  his  will  to  indicate  any  desire  that  such 
real  estate  which,  there  is  reason  to  suppose  was  extremely  produc 
tive,  should  be  disposed  of  and  the  proceeds  reinvested  without 
any  restriction  whatever  as  to  the  character  or  nature  of  the  re- 
investment to  be  made.  Surely  no  such  intention  can  be  in- 
f erred  from  the  language  employed  or  from  the  circumstances 
surrounding  the  testator  at  the  time  of  the  execution  of  his  will. 
It  may  be  added  that  it  is  by  no  means  apparent  that,  if  the 
real  estate  could  be  sold,  there  is  any  provision  in  the  clause 
cited  which  would  prevent  or  interfere  with  a  reinvestment 
again  in  real  estate  of  the  proceeds  for  the  purpose  of  holding 
the  same  until  a  final  division.     Wliile  the  will  should  be  sup- 
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ported,  if  it  can  be  done  upon  any  fair  construction  of  its  pro- 
visions, this  rule  has  never  been  carried  to  such  an  extent  as  to 
hold  that  an  out-and-out  conversion  is  to  be  inferred  in  the  ab- 
sence of  imperative  directions,  expressed  or  necessarily  implied, 
to  the  executors  to  sell  the  real  estate. 

Even  conceding  that  there  was  an  implied  power  of  sale  con- 
tained in  the  will  this  would  not  render  the  provision  of  the  will 
we  are  considering  valid,  so  far  as  it  affects  the  real  estate  in  this 
State,  because  the  absolute  power  of  alienation,  as  will  be  herein- 
atW  shown,  was  suspended  beyond  the  time  limited  by  the  Re- 
vised Statutes.  This  question  was  distinctly  presented  in  the  case 
of  Brewer  v.  Brewer  (11  Hun,  147),  where  it  was  held  that  a 
trust  which  would  be  otherwise  void  as  suspending  the  power 
of  alienation  for  more  than  two  lives  in  being,  is  not  made 
valid  because  of  there  being  given  to  the  trustees  power  to  sell 
the  tmst  property,  the  proceeds  of  such  sale  remaining  subject 
to  the  execution  of  the  trust.  It  is  urged  that  a  distinction 
exists  between  this  case  and  the  one  at  bar  which  renders  the 
former  inapplicable  here.  We  do  not  perceive  any  such  dif- 
ference as  would  authorize  the  conclusion  that  the  case  cited  is 
to  be  disregarded  as  not  in  point.  This  decision  was  affirmed 
upon  appeal  to  this  court  in  72  N.  Y.  603,  and  we  think  it 
may  be  regarded  as  a  precise  adjudication  of  the  question  con- 
sidered. The  testator  there  was  a  resident  and  domiciled  in 
the  State  of  Massachusetts,  and  by  the  residuary  clause  in  his 
will,  which  included  real  estate  in  the  State  of  New  York,  made 
provision  for  the  application  of  the  income  during  the  lives  of 
three  persons,  for  the  use  of  certain  persons  therein  named. 
At  the  death  of  the  last  survivor  of  the  three,  who  might  be 
giving  at  his  death,  he  directed  a  division.  The  will  contains 
an  express  and  complete  power  of  sale  to  the  trustee  as  to  all 
the  lands  constituting  the  residue,  and  the  proceeds  of  the  sale 
were  to  be  held  upon  the  trusts  established  by  the  will.  Con- 
ceding that  there  was  no  equitable  conversion,  as  there  was  a 
power  of  sale  which  authorized  such  a  conversion,  the  distinct 
question  was  presented  whether  the  statute  suspendmg  the 
power  of  alienation  was  suspended,  the  same  as  if  there  was  an 
SiCKELs — Vol.  L.  77 
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-eqaitable  conyeraion.  Even  if  the  statutes  of  Maasachaaetts  in 
regard  to  perpetuities  were  not  pat  in  evidenoe  in  that  case, 
the  existenoe  of  this  statute  would  etill  be  recognized,  as  in 
iM>mity  the  laws  of  other  States  are  generally  considered  and 
respected  by  the  courts  of  the  State  wherein  adjudication  is 
made.  Although  the  decision  cited  was  affirmed  in  this  court 
without  an  opinion,  yet,'  as  the  point  was  distinctly  presented,  it 
may  be  assumed  that  it  was  decided  here. 

There  being  no  conversion  of  the  real  estate  into  person- 
alty, we  are  brought  to  the  consideratian  of  the  question 
wliether  the  twenty-second  section  of  the  will  is  valid.  It  is 
claimed  that  the  devise,  by  this  clause,  of  the  real  estate  situ- 
ate in  the  State  of  New  York  is  void  by  reason  of  the  illegal 
suspension  of  the  power  of  alienation  under  the  Revised  Stat- 
utes (1  R.  S.  723,  §§  14, 16).  We  think  that  under  these  pro- 
visions the  devise,  by  the  twenty-second  section  of  the  will,  of 
real  estate  situate  in  New  York  was  vdd  for  the  reason  that 
it  illegally  suspended  the  power  of  alienation  beyond  the  pe- 
riod fixcni  by  law.  Under  the  construction  given  to  these 
provisions  by  die  adjudications  of  the  courts  of  this  State  it  is 
difficult  to  see  how  it  can  be  maintained  that  the  power  of 
alienation  was  not  suspended  in  violation  of  the  provisions  of 
•  the  statute  cited.  By  the  twenty-second  clause  of  the  will  a 
future  estate  is  created  within  the  provisions  of  section  10  of 
1  Revised  Statutes,  722,  which  is  limited  to  commence  at  afu- 
ture  day  after  the  termination  of  the  twelve  lives  which  are 
named  by  the  testator  in  his  will.  Until  the  death  of  all  these 
,  persons  no  estate  becomes  vested  in  the  devisees,  and  they  are 
not  entitled  to  the  enjoyment  of  the  same  until  that  event  has 
occurred.  The  right  to  the  estate  being  thus  held  in  abeyance 
during  this  period,  and  no  estate  being  vested  in  any  person 
by  which  authority  was  conferred  to  dispose  of  the  same,  it  is 
very  obvious  that  the  po>»^er  of  alienation  was  suspended  dur- 
ing the  existence  of  the  twelve  lives  named.  No  absolute  fee 
could  bo  conveyed  until  the  death  of  the  last  life  annuitant. 
As  already  shown,  the  executore  have  no  authority  for  that 
purpose,  and  it  is  only  upon  the  decease  of  the  last  surviving 
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life  aaunitant  that  they  ean  make  a  division  of  the  eatate.  In 
the  mean  time,  as  provided  hj  the  will,  the  estate  remaios  un- 
der their  charge  and  control.  The  grandduldren,  who  consti- 
tute the  residuary  devisees,  are  not  seized  of  a>n  estate  until 
the  death  of  the  last  life  annuitant,  for  the  reason  that  until 
that  event  occurs  it  cannot  be  ascertained  which  of  them  will 
be  entitled  to  take.  It  is  not  important  to  determine  what 
relation  the  executors  occupy  in  reference  to  the  estate  until 
the  consummation  of  the  event  which  authorizes  a  division  of 
the  same.  Whether  tlie  interests  committed  to  their  charge 
may  be  considered  as  in  the  nature  of  a  trust  or  a  power  in 
trust,  or  whether  the  annuities  may  be  regarded  as  a  charge 
upon  the  lands  or  upon  the  residue  of  the  estate  disposed  of  by 
the  clause  in  question,  is  not  material.  It  is  sufficient  that  a  fu- 
ture estate  is  created  in  which  the  power  of  alienation  is  abso- 
lutely suspended  for  a  period  of  more  than  two  lives  in  being 
and  on  that  account  is  void  and  of  no  effect.  The  statute  in 
this  State  settles  the  question  beyond  controverey  that  there 
can  be  no  suspension  of  the  power  of  alienation  beyond  two 
lives  in  being,  and  the  reported  cases  are  numerous  which  up- 
hold this  rule.  {Carter  v.  LoAUardy  14  Wend.  265  ;  Hawley  v. 
Jamesy  16  id.  62;  Harris  v.  Glark,  7  N.  T.  242;  Gar- 
vey  V.  Mcjyevitt^  72  id.  656;  Brewet*  v,  Bretoer^  11  Hun, 
147;  affirmed  in  72  N.  T.  603.)  Numerous  other  cases  sus- 
tain the  rule  laid  down  in  the  authorities  last  cited,  and  as  the 
principle  is  well  settled,  it  is  not  necessary  to  review  the  de- 
cisions. 

In  the  discussion  involved  as  to  the  construction  to  be  placed 
npon  the  twenty-second  clause  of  the  will,  we  have  taken  into 
consideration  the  fact  that,  by  the  statutes  of  the  State  of  Mas- 
sachusetts, perpetuities  are  allowed,  and  that  there  was  no  sus- 
pension of  the  absolute  power  of  alienation  under  the  laws  of 
that  State. 

It  is  insisted  by  the  appellants'  counsel  that  the  legacies 
and  annuities  in  the  will  do  not  suspend  the  power  of  aliena- 
tion,, and  that  at  most  they  are  but  a  charge  upon  the  land  in 
^the  nature  of  a  lien,  and  that  the  land  may  be  sold  subject  to 
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tho  lien,  and  the  learned  counsel  proceeds  to  consider  whether 
the  legacies  and  annuities  are  chargeable  upon  the  land  in  this 
State,  claiming  that  they  are  chargeable  npon  the  entire  residue, 
and  that,  if  chargeable  upon  the  land,  they  do  not  create  a 
trust  but  merely  a  power  in  trust ;  and  even  if  it  is  possible  to 
hold  that  there  is  an  express  trust,  it  can  only  be  maintained 
on  the  ground  that  they  are  a  charge  upon  the  land ;  and  ne 
also  insists  that  the  annuities  themselves  are  not  inalienable. 
We  do  not  deem  it  necessary  to  consider  or  determine  the  pre- 
cise legal  position  of  the  executors  of  the  estate  during  the 
lives  of  the  legatees  and  the  life  annuitants,  or  whether  they 
hold  in  trust,  or  under  a  power  in  trust,  or  whether  the  l^acies 
and  annuities  are  chargeable  upon  the  land  or  upon  the  residue 
of  the  estate,  or  what  estate  vested,  or  in  whom,  during  that 
period  of  time,  for  the  statute  declares  that  the  power  of  alien- 
ation shall  not  be  suspended  during  so  many  lives  by  any  lim- 
itation whatever,  and  it  being  deiir  that  until  the  life  of  every 
annuitant  is  ended  it  cannot  be  determined  to  whom  the  estate 
will  go. 

It  will  also  be  observed  that  the  real  point  involved  in  this 
controversy  is  that  a  future  estate  does  not  arise  until  the 
determination  of  the  period  to  be  settled  by  the  duration  of 
the  life  of  the  last  of  the  twelve  annuitants.  It  is  not  the 
annuities  which  interfere  with  and  prevent  the  vesting  of  a 
future  estate  but  the  lives  of  the  annuitants.  It  depends  and 
rests  entirely  upon  these  lives,  and  when  the  last  of  them 
ceases  to  exist  the  estate  receives  life  and  vitality  and  springs 
into  existence. 

A  further  point  is  made  to  the  effect  that  the  twenty-second 
section  docs  not  suspend  the  power  of  alienation  except  as  to 
accumulations,  and  that  these,  so  far  as  they  are  unlawful,  are 
to  be  rejected  and  have  no  effect  upon  the  validity  of  the  gift 
of  the  residue  to  the  grandchildren.  Under  this  point  it  is 
claimed  that  the  estate  became  vested  in  the  living  grandchil- 
dren at  the  moment  of  the  testator's  death  exclusive  of  any  who 
may  be  subsequently  bom.  The  determination  of  this  ques- 
tion must  depend  upon  the  intention  of  the  testator  and  the 
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interpretation  of  the  language  employed  in  the  will  to  be 
gathered  from  a  perasal  of  the  entire  instrument.  From  a 
consideration  of  the  various  provisions  of  the  will  we  think 
that  there  is  no  foundation  for  the  position  that  the  title  or 
interest  of  the  testator  vested  in  the  grand  children  who  were  liv- 
ing at  the  time  of  his  death.  As  we  have  seen  the  estate  is  to  be 
and  remain  under  the  care  and  control  of  the  executors,  well  and 
safely  invested  until  the  death  of  the  laat  of  the  twelve  life 
annuitants,  and  it  is  only  when  this  event  occurs  that  the  estate 
is  to  be  divided  and  the  grandchildren  who  are  to  take  can  be 
ascertained.  There  is  an  express  direction  here  to  accumulate 
and  after  that  to  make  a  division.  There  is  no  present  gift, 
either  by  name,  or  by  general  designation  of  those  who  are  to 
take,  as  was  the  case  in  Manice  v.  Manice  (43  N.  Y.  303), 
where  a  present  gift  was  made  directly  to  the  sons  of  the  tes- 
tator, naming  them.  The  testator,  in  the  case  at  bar,  in 
various  clauses  of  his  will,  gave  different  sums  and  annuities 
to  his  children  and  grandchildren,  naming  them,  which  annui- 
ties were  to  be  paid  until  the  final  division  of  his  estate  as  pro- 
vided for  in  the  twenty-second  clause  of  his  will.  The  testa- 
tor had  thus  made  provision  for  his  children  and  grandchildren 
up  to.  the  time  of  the  death  of  the  last  life  annuitant.  He 
then,  by  the  twenty-second  clause,  provided  for  them  after  that 
time  by  a  disposition  of  the  rest  and  residue  of  his  estate,  and 
directed  that  then,  that  is,  at  the  death  of  the  last  life  annui- 
tant and  not  before,  the  said  residue  and  remainder,  which 
means  whac  was  left  after  the  payment  of  these  annuities  and 
the  legacies  mentioned,  should  be  divided  as  directed.  The 
gift  of  this  portion  of  his  estate  was  made  and  was  to  take 
effect  then  and  not  until  then.  The  construction  placed  upon 
the  use  of  the  word  "  then  "  is  not  only  strictly  in  accordance 
with  its  definition,  but  comports  clearly  with  the  intention  of 
the  testator.  The  intention  to  postpone  the  gift  being  clearly 
manifest  it  must  be  conceded  that  the  interests  in  the  residuary 
portion  of  the  estate  did  not  vest  at  the  time  of  the  testator's 
death.  It  is  no  answer  to  the  view  we  have  taken  to  say  that 
the  testator  could  not  have  intended  to'  postpone  the  vesting 
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and  thas  cut  off  the  interests  of  the  issue  of  grandchildren 
who  may  have  died,  for  he  has  made  provision  by  gift  and 
annuities  for  these  very  grandchildren  down  to  the  time  of  the 
division  of  his  residuary  estate.  True  the  issue  of  the  grand- 
children who  die  are  cut  off,  but  the  construction  contended  for 
would  likewise  cut  off  the  after  born  grandchildren,  and  thus 
produce  perhaps  as  great  an  inequality.  Construing  the  lan- 
guage employed  in  accordance  with  the  testator's  intention,  we 
cannot  resist  the  conclusion  that  the  residuary  devise  in  the 
will  did  not  become  vested  until  the  final  division  of  the  estate. 
upon  the  death  of  the  last  life  annuitant.  Before  that  period 
arrives  there  is  no  gift  and  the  devise  made  was  that  of  a  future 
estate,  which  then  and  only  then  becomes  a  vested  interest.  It 
is  not  important  in  the  mean  time  whether  the  fee  was  vested 
in  the  heirs  absolutely  or  subject  to  the  rights  of  the  executors 
under  the  will,  or  in  the  executors  themselves.  It  is  evident 
that  until  the  time  of  the  death  of  the  last  life  annuitant  the 
donees  cannot  be  ascertained. 

The  interpretation  we  have  given  is  sustained  by  the  decis* 
ions  of  the  courts  in  this  State  in  very  recent  cases  strikingly 
analogous.  In  Collon  v.  Fox  (67  K  T.  348)  the  testator  de- 
vised the  residue  of  his  estate  in  trust  to  his  executors  to  pay 
the  income  and  profits  to  two  brothers  and  sisters  during  their 
lives,  and  after  their  several  deaths  to  divide  the  said  residuaiy 
estate  equally  among  their  children.  The  provision  closed 
thus :  "  In  case  either  of  niy  said  brothers  or  sisters  shall  die, 
leaving  the  others  surviving,  then  the  income  herein  intended 
for  the  one  or  thq  other  so  dying  shall  be  paid  to  the  issue  or 
the  representative  of  the  one  or  the  other  so  dying."  The 
question  was  there  distinctly  presented  whether  the  estate 
became  vested  upon  the  death  of  the  testator,  and  Chiteoh, 
Cli.  J.,  cites  the  rule  laid  down  by  Dexio,  J.,  in  JEoeriU  v. 
Everitt  (29  K  T.  40)  to  the  effect  that  "  the  leading  inquiry 
upon  which  the  question  of  vesting  turns  is,  whether  the  gift 
is  immediate  and  the  time  of  payment  or  enjoyment  only  post- 
poned,  or  is  future  and  contingent,  depending  upon  the  bene- 
ficiary arriving  of  age,  or  surviving  some  other  person  or  the 
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like,"  and  says,  "  determined  by  this  rule  the  interests  of  the 
children  did  not  yest,  bat  they  were  future  and  oontingenti 
depending  npon  surviving  all  the  specified  brothers  and  sisters." 

In  Warner  v.  Durant  (76  N.  Y.  136)  Folger,  J.,  states  the 
rule  applicable  to  this  case  as  follows :  "  When  the  only  gift  is 
in  the  direction  to  pay  or  distribute  at  a  future  time,  the  case 
is  not  to  be  ranked  with  those  in  which  the  payment  or  distri- 
bution only  is  deferred,  but  is  one  in  which  time  is  of  the 
essence  of  the  gift." 

In  Smith  V.  Edwo/rds  (88  N.  Y.  92)  the  testator  di- 
rected that  $30,000  be  kept  invested  by  his  executors  until 
his  youngest  grandchild  now  bom  or  that  may  hereafter 
be  born  before  the  final  distribution  of  his  estate  should  be  of 
age.  He  made  various  directions  as  to  the  distribution  of  the 
interest  and  net  income,  and  authorized  the  executors  to  divide 
and  distribute  $10,000  of  the  principal,  if  they  saw  fit,  between 
four  children  and  grandchildren  named,  and  also  thereafter 
from  time  to  time  to  make  division  and  distribution  of  their 
interests  and  incomes  between  the  beneficiaries  named ;  he  also 
directed  that  in  case  of  the  death  of  either  before  payment, 
leaving  issue,  that  his  or  her  share  should  go  to  his  or  her 
children;  if  without  issue,  then  to  the  surviving  brothers  and 
sisters.  When  his  youngest  grandchild  bom,  and  that  may 
within  twenty  years  be  bom,  shall  arrive  at  full  age,  or  if  a 
granddaughter  sooner  married,  he  directed  a  division  of  the 
remaining  $20,000  into  two  equal  parts,  one  to  be  divided 
equally  between  his  four  children  and  the  other  between  the 
grandchildren  then  living,  including  those  born  after  his  death, 
with  a  similar  provision,  in  case  of  a  legatee's  death,  as  was 
attached  to  the  $10,000.  It  was  claimed  that  the  legacies 
became  vested  npon  the  death  of  the  testator,  and  this  questicm 
was  distinctly  presented.  Finch,  J.,  after  stating  that  it  has 
been  often  held  that  if  futurity  is  annexed  to  the  substance  of 
the  gift,  the  vesting  is  suspended ;  but  where  ^e  gift  is  abso- 
lute and  the  time  of  payment  only  is  postponed,  the  gift  is  not 
suspended  but  vests  at  once,  and  referring  to  the  rule  laid  down 
as  to  time,  in  Warner  v.  Durant  (76  N.  Y.  136)  and  the  cases 
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cited  on  the  subject,  proceeds  to  say :  '^  In  snch  cases,  until  the 
happening  of  the  futare  event,  it  must  necessarily  remain  on- 
certain  whether  a  gift  would  exist  at  all,  and  that  conld  not  be 
said  to  have  vested  which  was  not  certainly  given."  He  further 
said :  "  Those  who  were  to  take  in  the  prescribed  event  were 
uncertain  until  it  happened ;  might  not  be  any  one  of  those  in 
€886  at  the  testator's  death,  and  might  prove  to  be  a  grand- 
child bom  twenty  years  later."  The  authority  last  cited  is 
directly  in  point,  and  we  think  decisive  of  the  question  dis- 
cussed. In  fact  the  three  cases  last  cited  bear  directly  upon  the 
question  and  dispose  of  it  adversely  to  the  appellants'  con- 
tention.      »  ' 

The  appellants'  counsel  cites  numerous  authorities,  mostly 
cases  from  the  British  reports,  to  sustain  the  position  tliat  the 
estate  vested  at  the  time  of  the  testator's  death.  We  have 
given  due  attention  to  these  authorities,  and  while  the  cases 
cited  may,  we  think,  be  distinguished  from  the  case  at  bar, 
none  of  them  hold  that,  when  the  intention  is  manifest  that  the 
vesting  of  the  estate  shall  not  take  place  until  the  expiration  of 
the  life  or  lives  upon  which  it  is  limited,  it  becomes  vested 
prior  to  that  period.  Even  if  any  of  them  may  be  regarded  as 
sustaining  the  doctrine  contended  for,  they  are  adverse  to  the 
rule  laid  down  in  this  State,  and  established  in  the  cases  last 
cited,  and  to  the  weight  of  authority,  and  they  cannot  be  fol- 
lowed without  overruling  the  decisions  which  have  been  cited 
and  discussed. 

Some  cases  are  also  cited  by  the  appellants'  counsel  from 
the  courts  of  this  State  in  reference  to  the  eflEect  to  be  given  to 
the  use  of  particular  words  employed.  {Livingston  v.  Oreenej 
63  N.  Y.  118;  Embv/ry  v.  ShM(m,^%  id.  227;  McKinstry 
V.  Sanders^  2  Sup.  Ct.  T.  &  C.  181.)  We  do  not  discover  any 
thing  in  these  decisions  which  is  adverse  to  the  views  already 
expressed. 

There  is  another  ground  upon  which  the  twenty-second  clause 
of  the  will  must  be  held  to  be  inoperative  and  void,  and  that  is 
that  it  is  repugnant  to  the  provisions  of  the  Bovised  Statutes 
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which  prohibited  accamulations,  except  for  the  times  and  pur- 
poses there  expressly  permitted.    (1  R.  S.  726,  §§  37,  38.) 

It  follows,  from  the  discussion  had,  that  the  final  result  must 
be  that  the  devise  of  real  estate  in  the  State  of  Kew  York  was 
void,  and  that  the  heirs-at-law  of  the  testator,  hj  reason 
thereof,  were  seized  in  fee  of  the  same  and  entitled  to  the 
rents  and  profits  which  have  been  received  by  the  executors. 

Other  questions  are  raised  by  the  appellants'  counsel,  but  the 
conclusion  arrived  at  renders  it  unnecessary  to  consider  them. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
of  all  the  parties  to  be  paid  out  of  the  estate. 

All  concur,  except  Eael,  J.,  not  voting. 

Judgment  affirmed. 


I     96      6171 

Louise  M.  Howell  et  al.,  Respondents,  v.  Claea  B.  LEAvrrr    'ji47     468] 


et  al..  Appellants.  '^^^5  6i7, 


Posseflflion  of  real  estate  by  a  mortgagee,  acquired  by  force  or  fraud,  against 
the  will  and  consent  of  the  owner^  and  without  color  of  lawful  authority, 
is  not  a  defense  to  an  action  of  ejectment  brought,  by  such  owner. 

B.  conveyed  certain  premises,  subject  to  a  mortgage  thereon,  to  T.,  who  exe- 
cuted  to  R.  a  mortgage  for  part  of  the  purchase-price;  T.  conveyed  to  H.;  R. 
foreclosed  his  mortgage,  making  H.  and  wife  parties  defendant.  The 
former,  however,  had  died  prior  to  the  commencement  of  the  foreclo- 
sure suit,  summons  was  served  upon  the  latter,  judgment  of  foreclosure 
was  rendered  and  the  premises  sold  thereon  to  R.,  who,  by  the  aid  of  a  writ 
of  assistance,  put  T.  out  and  got  into  possession ;  he  then  paid  the  prior 
mortgage  and  conveyed  the  premises  to  defendants.  In  an  action  of  eject- 
ment brought  by  the  heirs  of  H.,  heid,  that  the  possession  of  T.,  after  his 
deed  to  H.,  must  be  assumed  to  have  been  as  tenant  under  the  latter,  and 
iiXKm  his  death,  as  tenant  of  his  heirs,  so  that  the  possession  of  T.  was 
theirs,  and  when  he  was  expelled  their  possession  was  taken  away ;  that 
as  to  them  the  judgment  of  foreclosure  was  a  nullity,  the  possession  so 
taken  was  nnlawf  lil  and  in  all  respects  a  trespass,  and  so  was  no  defense 
to  the  action. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  875),  providing  that 
the  time  during  which  a  person  who  might  maintain  an  action  to  recover 
real  property  is  under  a  disability  specified,  "  the  time  of  such  a  dis- 
ability is  not  a  part  of  the  time  limited    *    *    *    for  commencing  the 
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action  »  *  *  except  that  the  time  oo  limited  eaniiot  be  extended 
more  than  ten  years  after  the  disabilltj  oeasea/'  A  party  ib  always 
entitled  to  twenty  years  in  which  to  bring  his  action,  and  in>  caae  of  a 
disability,  to  so  much  more  as  the  period  of  disability  would  add,  except 
that  such  addition  must  not  be  more  than  ten  years  after  the  terminatvoB 
of  the  disability.  The  wordi^  "after  the  disability  ceases"  relate  only 
to  the  extended  time,  and  have  no  effect  in  any  case  to  out  down  or  lessen 
the  twenty  years'  limitation. 

B.,  defendant's  grantor,  took  possession^  claiming  title  in  March,  1858; 
plaintiff  L.  became  of  age  in  December,  1864,  and   action   was    cona- 

•  menced  in  November,  1878.  BM,  that  it  was  not  barred  as  agidnst  It, 
by  the  statute;  that  she  had  twenty  years  from  the  time  when:  she  be- 
came  of  age  in  which  to  bring  the  action. 

(Argued  March  6,  1884;  decided  ApHl  29,  1881) 

Appeal  from  judgment  of  the  Gteneral  Tenn  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  September  17, 
1883,  which  affirmed  a  judgment  in  favor  of  plaintiflEs,  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  was  an  action  of  ejectment. 

The  material  facts  are  stated  in  the  opinion. 

D.  P,  Barnard  for  appellants.  A  mort^fagee  or  his  assignee 
in  possession  of  the  mortgaged  premises  is  protected  in  his 
possession  by  the  mortgage.  {Jaokson  v.  Minhler^  10  Johns. 
480 ;  Jackmn  v.  Bowen^  7  Cow.  13, 19,  20 ;  Vcm  Duyns  v. 
Thyre,  14  Wend.  233,  286 ;  Phyfs  r.  Jiil^y  15  id.  248,  254 ; 
Fox  V.  Lipej  24  id.  164 ;  Olmstead  v.  Mder,  2  Sandf .  325, 
327-8 ;  St.  John  y.  Bumstead,  17  Barb.  100 ;  Winslow  v. 
McCaUy  32  id.  241,  245 ;  Bolton  v.  Brewster,  id.  390,  395  ; 
Sahler  v.  Signer,  44  id.  606,  614  ;  J^eU  v.  Olmer,  18  id.  139, 
141-2,  144 ;  HtMell  v.  Moulton,  53  id.  225,  226 ;  Bwklin 
V.  BucUm,  1  Keyes,  141,  147 ;  MicTclea  v.  Dillaye,  17  N.  Y. 
80,  85.)  The  purchaser  of  mortgaged  premises  by  a  deed  from 
the  mortgagee,  or  from  an  officer  on  the  foreclosure  of  a  mort- 
gage, is  deemed  to  be  an  assignee  of  the  mortgage.  {Jaokeon 
V.  liinkler,  10  Johns.  480  ;  Jackson  v.  Bowen,  7  Cow.  13  ; 
Bobinson  v.  Ryan,  25  N.  Y.  320 ;  Vroomv.  Ditmas,  4  Paige, 
626;  Gaffe  v.  Brewster,  81  N.  Y.  218,  224;   Window   v. 
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darky  47  td.  261,  263 ;  Miner  v.  Beekman,  50  id.  337,  345.) 
The  defendant  Leavitt  had  a  good  defense  to  the  action  of 
ejectment,  pending  the  action  brought  by  the  Howells  to 
redeem,  which  conceded  that  she  was  to  be  treated-  as  a  mort- 
gagee in  possession.  {HubbeU  v.  Moutton^  58  N.  Y.  225.)  If 
the  court  should  hold  that  the  defendants  are  not  entitled  to 
the  right  of  mortgagees  in  possession,  the  court  below  should 
have  dismissed  the  complaint  as  to  the  plaintiff  Louise  M. 
Howell,  because  of  the  statute  of  limitations.  (2  R.  S.  2^3, 
part  8,  chap.  4,  title  2,  art.  1,  §  5 ;  Code  of  Pro.,  §§  5,  16,  78, 
88 ;  Jaekmn  v.  CmruB^  20  Johns.  801,  806  j  Fifoon  v.  BettB^ 
4  Denio,  201,  208.) 

William  J.  Gaynor  far  resj^ndents.  Ejectment  will  lie  by 
the  owner  against  the  mortgagee  when  he  has  taken  possession 
of  the  mortgaged  premises  without  the  consent  of  the  owner, 
expressed  or  implied,  or  by  legal  proceedings,  legal  as  to  the 
owner.  (  Vcm  Duyne  v.  Thayer^  14  Wend.  234  ;  Mad.  Ave. 
CL  v.  Oliver  St.  Ch.,  73  N.  Y.  94 ;  NewUm  v.  McKay,  30 
Mich.  381 ;  Ruesdl  v.  Ely,  2  Blackst.  [U.  8.]  575 ;  Bennett  v. 
Austim,,  81  N.  Y.  308-16  ;  Oroee  v.  Welwood,  90  id,  638 ;  Ten 
Eyck  V.  Craig,  63  id.  406 ;  Trim  r.  Marsh,  55  id.  599 ; 
Fhx[fe  V.  RUe^j,  15  Wend.  248 ;  Code  of  Civ.  Pro.,  §  1498 ; 
OiOett  V.  EaM(m,  6  Wis.  30;  TaUman  v.  Ely,  16  id.  357.) 
If  defendants  wanted  a  finding  that  Eoberts  and  his  successors 
were  mortgagees  in  possession,  it  was  necessary  for  them  ta 
have  requested  the  trial  court  to  so  find  in  order  to  make  the 
question  available  on  appeal.  A  refusal  to  find  would  have 
been  the  subject  of  an  exception.  ( Van  Dyks  v.  HyaM,  46 
N.  Y.  459.)  If  a  request  to  find  that  the  action  was  barred 
had  been  made  generally,  it  could  not  avaO  against  any  par- 
ticular plaintiff.  To  be  of  any  effect  it  would  have  to  be  held 
good  against  all.  {HeUhum  v.  Hammcmd,  18  Hun,  476-482 ; 
Crawford  v.  Everson,  68  N.  Y.  624  ;  VanSlyke  v.  J^att,  46 
id.  459.)  Plaintiff  Louise  M.  Howell  is  not  barred  by  the 
statute  ol  limitations  in  force  at  the  time  of  the  commence-^ 
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inent  of  this  action.     (Code  of  Civ.  Pro. ;  Acker  v.  Ackery  16 
Hun,  174 ;  81  N.  T.  143.) 

FiNOH,  J.  In  February,  1856,  Roberts  became  the  owner 
of  the  pi-emises  in  dispute,  having  a  good  title  thereto,  but  sub- 
ject to  a  purchase-money  mortgage  of  $5,500  given  by  him  to 
Leech.  A  few  months  later  Roberts  conveyed  to  Tasker,  sub- 
ject to  the  $5,500  mortgage,  the  latter  executing  also  his  own 
mortgage  to  Roberts  for  $1,800.  Still  later  in  the  same  year 
Tasker  .conveyed  to  Ephraim  Howell,  subject  to  the  Leech 
mortgage  of  $5,500,  but  the  deed  making  no  reference  to  the 
$1,800  mortgage.  On  the  18th  of  September,  1857,  Roberts 
filed  a  complaint  for  the  foreclosure  of  the  $1,800  mortgage, 
naming  Tasker  and  Howell  and  wife  as  defendants,  and  Mi's. 
Howell  was  served  November  17th  of  that  year.  Li  the  pre- 
vious month  of  October,  Howell  died,  although  the  fact  of  his 
death  was  for  some  time  after  unknown.  An  order  of  publica- 
tion wad  made,  and  in  the  end,  judgment  of  foreclosure  was  ren- 
dered ;  the  property  was  sold  to  Roberts,  the  mortgagee,  who  by 
the  aid  of  a  writ  of  assistance,  put  Tasker  out  and  got  into  pos- 
session. At  thid  date,  and  at  the  date  of  the  commencement 
of  the  foreclosure  action,  Howell  being  dead,  the  title  had  de- 
scended to  his  five  children,  who  were  all  infants,  the  eldest  being 
about  fourteen  years  of  age,  and  tlie  youngest  only  about  one. 
The  possession  of  Tasker  after  his  deed  to  Howell,  must  be  as- 
sumed to  have  been  as  tenant  under  Howell,  and  upon  his 
deatli  as  the  tenant  of  his  children  so  that  Tasker^s  possession 
was  theirs.  When  he  was  expelled  their  possession  was  taken 
away.  But  the  judgment  of  foreclosure  did  not  affect  them, 
for  they  were  in  no  manner  parties  to  it,  and  as  to  them  it  was 
an  absolute  nullity.  Possession  of  their  property  was  taken 
from  them,  not  only  without  their  consent,  but  against  their 
will,  and  by  a  force  which  had  no  right  or  authority  behind 
it,  but  was  in  all  I'espects  a  trespass.  After  thus  forcing  out 
the  true  owners,  Roberts  paid  off  and  discharged  the  $5,500 
mortgage,  and  then  sold  the  property,  and  the  present  defend- 
ants are  his  grantees  and  seek  to  defend  the  ejectment  brought 
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by  the  true  owners,  who  were  thus  dispossessed  by  tmlawful 
force,  upon  the  alleged  right  of  Roberts  as  mortgagee  in  pos- 
session. 

In  most  of  the  cases  which  have  upheld  the  right  of  the 
mortgagee,  his  possession  was  obtained  with  the  consent,  ex- 
press or  implied,  of  the  owner  of  the  land,  although  in  some 
of  them  the  mode  of  acquiring  possession  did  not  distinctly 
appear,  and  in  many  the  rule  is  stated  quite  broadly  and  with 
little  of  restriction  or  limitation.  (  Van  Duynev.  Thayre^  14 
Wend.  233;  Phyfey.  Riley,  15  id.  248;  Fox  v.  Lipe,  24  id. 
164;  Olmsted  v.  Elder,  5  N.  Y.  144 ;  MicklesY.  DiUaye,  11 
id.  80  ;  MicUes  v.  Townsend,  18  id.  575 ;  Chase  v.  Peck,  21 
id.  581 ;  Wa^^ngy.  Smyth,  2  Barb.  Ch.  135  ;  PeU  v.  Ulmar, 
18  N.  Y.  139 ;  RcMnson  v.  liyan,  25  id.  320 ;  Winslow  v. 
ClarJc,  47  id.  261 ;  Madison  Ave.  Bapt.  Ch.  v.  01.  St.  Bapt. 
Ch.,  73  id.  82;  Gross  v.  Welwood,  90  id.  638.) 

It  is  scarcely  necessary  to  review  the  authorities  and  consider 
tliem  in  detail,  for  none  of  them  have  ever  gone  so  far  as  to 
hold  that  a  possession  of  the  mortgagee  acquired  by  either  force 
or  fraud,  against  the  will  and  consent  of  the  rightful  owner, 
and  without  even  color  of  lawful  authority  as  it  respects  such 
owner,  and  amounting  only  to  a  pure  trespass,  was  sufficient  to 
defend  an  action  of  ejectment.  The  possession  requisite  for 
such  a  defense  must  have  about  it,  at  least,  some  basiB  of  right 
as  against  the  owner  evicted.  Often  bis  assent  or  acquiescence 
may  be  inferred  from  slight  circumstances,  but  the  right  can- 
not be  founded  upon  an  absolute  wrong.  To  hold  that  one  who 
has  merely  a  lien,  and  but  an  equitable  right,  can  get  a  legal 
one  by  the  commission  of  a  trespass  would  be  neither  logical 
nor  just.  It  is  easy  to  understand  how  some  of  the  very  broad 
statements  of  the  right  of  the  mortgagee  in  possession  origi- 
nated. Before  the  Revised  Statutes,  and  in  the  earlier  con- 
sideration of  mortgage  relations,  the  mortgagee,  after  condi- 
tion broken,  was  deemed  to  have  the  legal  estatp  in  the  land. 
Of  course  his  entry  upon  the  premises  would  be  the  entry  of 
an  owner  and  both  rightful  and  lawful  if  effected  without  a 
breach  of  the  peace.     His  possession^  however  acquired,  unless 
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by  actual  violence,  was  lawful  as  that  of  .an  owner  taking  pos- 
session of  his  own.  But  when  the  Be  vised  Statutes  .denied  him 
an  action  of  ejectment,  and  the  progress  of  judicial  decision  de- 
.prived  him  of  the  least  estate  in  the  land,  and  left  him  \fitli 
only  a  lien,  it  followed  that  after  as  well  as  before  condition 
broken  the  mortgagor  remained  owner,  and  could  not  be  law- 
fully deprived  of  his  possession,  except  by  a  valid  foreclosure  or 
his  own  consent,  express  or  implied.  And  yet  the  old  rule, 
founded  upon  and  fitted  to  a  different  state  of  the  law,  kept  its 
hold  somewhat  upon  the  later  opinions  when  the  zeaaon 
which  led  to  it  was  gone. 

But  we  need  not  determine  its  present  extent  beyond  the 
exigency  of  the  case  before  us.  Here  the  infant  owners,  with- 
out even  a  suit  instituted  against  them ;  so  far  as  we  know  with- 
out notice  or  warning  or  the  least  opportunity  to  protect  their 
rights ;  were  expelled  from  their  property  against  their  will  by 
a  force  which  their  tenant  could  not  resist.  The  expulsion  was 
not  only  unlawful  as  to  these  plaintiffs,  but  without  the  least 
shadow  or  pretense  of  right,  since  the  judgment  under  which 
the  writ  issued  was  not  against  them  and  was  absolutely  a 
nullity  so  far  as  their  rights  were  concerned.  A  possession 
thus  acquired  by  Boberts  could  not  be  maintained  against  the 
ejectment  of  the  owners  because  he  was  mortgagee.  In  this 
respect  we  think  the  decision  of  the  General  Term  was  correct. 

It  is  further  contended  that  the  statute  of  limitations  barred 
the  right  of  Louise  M.  Howell.  The  facts  were  that  she  be- 
came of  age  December  31,  1864 ;  that  Roberts  got  possession 
claiming  title  as  owner  March  15,  1858 ;  and  the  action  was 
begun  November  7, 1878.  The  appellants'  construction  of  the 
Code  (§  88,  Oode  of  Civ.  Pro.,  §  875)  is  in  substance  that  where 
there  is  a  disability  the  action  must  be  brought  within  ten 
years  after  its  termination ;  and  Louise  Howell,  baving  reached 
full  age  December  31, 1864,  had  only  until  December  31, 1874, 
in  which  to  sue.  The  effect  of  this  contention  would  be  to 
cut  down  the  twenty  years  limitation  to  a  little  over  sixtaen 
years  by  reason  of  a  disability  of  infancy.  Jn  a  case  where  the 
cause  of  action  accrued  to  jan  infant  twenty  years  of  age  the 
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limitation  v^ould  be  cut  down  to  eleven  years ;  and  that  which 
was  intended  for  the  relief  and  benefit  of  a  person  under  disa- 
bility is  made  to  operate  as  a  positive  injury.  We  have  already 
declined  to  adopt  that  constmction.  \^Acker  v,  Acker^  16  Hun, 
174 ;  81  N.  Y.  143.)  The  exception  of  the  Code  relates  to  the 
extension  of  the  time  limited,  and  puts  restraint  only  npon 
that  extension.  It  means  that  the  disability  shall  not  add  more 
than  ten  years  to  the  time  limited  after  the  disability  has  ended. 
Practically y  in  a  case  of  infancy,  it  makes  the  extreme  possible 
limitation  a  period  of  thirty-one  years.  If  the  cause  of  action 
accrues  to  an  infant  on  the  day  of  its  birth  for  twenty^iie  years 
the  rnnning  of  the  statute  is  suspended  ;  then  it  begins  to  rnn ; 
but  the  time  limited  —  that  is,  the  twenty  years  considered  as 
It  period — having  in  fact  elapsed,  it  is  an  extension  of  that 
period  which  is  in  progress,  and  the  exception  limits  that  added 
time  to  not  more  than  ten  years  after  full  age ;  that  is  until  the 
expiration  of  thirty-one  years.  But  for  the  exception  the  in-' 
fant  would  have  Iiad  forty-one  years.  In  the  present  case 
Louise  Howell  had  twenty  years  from  December  31, 1864,  in 
which  to  sue,  because  giving  her  the  full  time  of  twenty  years 
after  that  date  did  not  extend  the  whole  time  from  the  accru- 
ing of  the  cause  of  action  more  than  ten  years  added  after  she 
arrived  at  full  age.  Giving  her  till  1884  made  the  whole 
period  from  the  entry  of  Roberts  less  than  twenty-seven  years, 
so  that  her  infancy  extended  the  twenty  years,  the  time  limited, 
only  about  seven  years,  and  so  did  not  violate  the  exception. 
What  there  is  of  diflSculty  in  the  section  lies  in  the  phrase 
"  after  the  disability  ceases."  That  relates  only  to  the  extended 
time,  and  has  no  efEect  in  any  case  to  cut  down  or  lessen  the 
limitation  of  twenty  years.  To  tliat  the  party  is  always  enti- 
tled, and,  in  case  of  a  disability,  to  as  much  more  as  the  period 
of  disability  would  add,  except  that  such  addition  must  not  be 
longer  than  ten  years  added  after  the  disability  has  ended. 
Any  unexpended  part  of  the  period  or  time  fixed  by  the  gen- 
eral rule  of  limitation  belongs  to  the  party  entitled  to  sue, 
after  the  disability  has  ended  and  so  much  added  time  as  will  not 
extend  the  original  limit  beyond  ten  years  more  after  the  end 
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of  the  disability.     The  right  of  Loaise  M.  Howell  v/as,  dieie- 
fore,  not  barred. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Ruqbb,  Oh.  J.,  not  voting. 

Judgment  affirmed. 


95    624 

^^^^  5^      The  People  of  the  State  of  New  York,  Respondent,  v. 

Louis  D'Abqekgoub,  Appellant. 

On  the  trial  of  an  indictment  charging  forgery  of  the  notes  of  a  bank  of 
another  State  or  ooantry  it  is  not  necessary  to  prove  by  direct  evidence 
the  due  incorporation  of  the  bank. 

Upon  the  trial  of  an  indictment,  which  cliarged  forgery  in  the  second  degree 
in  the  making  and  engraving  a  plate  in  the  form  and  similitude  of  « 
note  of  a  bank  incorporated  in  Havana  under  the  laws  of  Spain,  a  wit- 
ness on  behalf  of  the  prosecution  testified,  that  he  had  been  in  the 
bank  in  Havana  and  saw  banking  business  carried  on  there,  that  the 
bank  issued  notes  which  were  received  as  money,  that  he  saw  the  arti- 
cles of  association,  and  from  them  and  what  he  saw  in  a  newspaper, 
the  official  organ  of  the  Spanish  government,  he  believed  the  bank  was 
incorporated  under  the  laws  of  Spain.  An  engraver  connected  with  the 
American  Bank  Note  Company  also  testified  that  he  engraved  the  plates 
from  which  the  genuine  notes  were  printed,  and  that  they  were  then 
in  the  vaults  of  that  company.  Hdd,  that  the  evidence  was  sufficient  to 
establish  the  legal  existence  of  the  bank. 

Pe&ple  V.  Peabody  (25  Wend.  472),  distinguished.      « 

The  provisions  of  the  Code  of  Civil  Procedure  {§§  956, 957^  958),  making  certi- 
fied copies  of  the  records  of  foreign  countries  evidence  and  prescribing  the 
manner  of  authentication,  have  no  application  to  such  a  trial. 

The  indictment  charged  that  the  note  so  alleged  to  have  been  forged  was 
**  for  the  payment  of  fifty  centavoa."  It  was  objected  that  in  the  absence  of 
an  allegation  that  "  eentaws  '*  are  money  the  indictment  did  not  set  forth 
an  instrument  purporting  to  be  a  pecuniary  obligation.  Held  untenable ; 
that  it  was  not  necessary  to  define  the  meaning  of  the  word. 

Under  the  statute  defining  forgery  in  the  second  degree  (2  R.  S.  672,  g§  81, 
82), the  making  and  engraving  of  an  unfinished  plate  Is  sufficient  to  consti- 
tute the  offense,  and  so  it  uems  that  if  the  word  '*  eentavas  '*  had  been 
omitted  it  would  not  have  affected  the  character  of  the  crime. 

SandMa  v.  P«<?pfo  (24  Hun,  270),  distinguished. 

Also  hM,  the  testimony  that  the  genuine  plates  of  the  bank  were  engraved 
and  retained  by  the  Bank  Note  Company,  with  the  testimony  of  the 
agent  of  the  bank  in  this  country,  that  no  one  except  said  company  had 
been  authorissed  through  him  to  do  any  engmving  for  the  bank,  was 
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sufficient  to  eBiBhWah  prima  fade  that  defendant  was  not  authorized  by 
it  to  make  the  plate. 

Also  held  J  that  as  the  offense  charged  was  committed  before  the  Penal  Code 
went  into  effect,  it  was  not  essential  to   charge   in  the  indictment  an 

"    intent  on  the  part  of  defendant  lb  defraud  some  Individaal  or  corporation. 

Also  held^  that  assuming  the  provisions  of  the  Penal  Code,  defining  forgery 
in  the  second  degree  (§§  511,  512),  were  applicable,  as  the  Code  of 
Criminal  Procedure  (§  469)  requires  such  a  question  to  be  raised  by 
motion  before  or  at  the  time  when  defendant  was  called  for  judgment  by 
failing  so  to  present  it  the  right  to  object  was  waived  and  defendant 
could  not  avail  himself  of  it  upon  appeal. 

The  power  conferred  upon  the  Supreme  Court  by  the  Coda  of  Criminal  Pro- 
cedure (§  527,  as  amended  by  chap.  366,  Laws  of  1882)  on  appeal  in  a 
criminal  action,  to  grant  a  new  trial  where  the  judgment  is  against  evi- 
dence or  law,  or  where  justice  requires  it,  although  no  exceptions  were 
taken  in  the  court  below,  itf  discretionary,  and  where  it  does  not  appear 
that  the  discretion  has  been  abpsed,  the  decision  of  that  court  is  not 
reviewable  here. 

Submitted  April  14, 1884;  decided  April  d9, 1884) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  7,  1884,  which  affirmed  a  judgment  of  the  Court 
of  General  Sessions  of  the  Peace  in  and  for  the  city  and  county 
of  New  York,  entered  upon  a  verdict  convicting  defendant  of 
the  crime  of  forgery  in  the  second  decree. 

The  facts  are  sufficiently  stated  in  the  opinion. 

William  F.  Kintzing  and  George  L.  Simonson  for  appel- 
lant. There  was  no  legal  evidence  offered  by  the  people  that 
the  alleged  bank  was  incorporated  under  the  laws  of  Spain. 
{Lewis  V.  ffk  of  KeiUiu)kyy  12  Ohio,  150 ;  Ingraha/m  v. 
Hart,  11  id.  255;  Story's  Conflict  of  Laws,  523,  629; 
Code  of  Civ.  Pro.,  §§  942,  956-8;  Nat.  Eh  v.  De 
Bemalesy  1  C.  &  P.  569;  2  Russ.  on  Crimes,  363-867; 
People  V.  Feabody,  25  Wend.  472;  3  Phillips  on  Evi- 
dence, 1136  and  note ;  Raynham  v.  Garter,  3  Pick.  293  ; 
Taylor  v.  B'^lc  of  Illinois,  7  Mon.  585 ;  Kean  v.  Rice,  12  S. 
&  R.  203 ;  Thomas  v.  Maeaer,  1  Dal.  462 ;  Taylor  v.  Bk  of 
Alexander,  5  Leigh,  471 ;  Staie  v.  Givina,  5. Ala.  748.)  The 
prisoner  should  have  been  acquitted  as  the  indictment  did  not 
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set  forth  an  instrument  which  purports  to  be  a  pecuniary  obli- 
gation. {Sanabria  y.  People^  24t  Hun,  270 ;  Hex  v.  War- 
shaner^  1  Moody's  C.  C.  466.)  The  indictment  is  fatally  de- 
fective in  not  charging  an  intent  to  defraud  some  individual 
or  corporation.  (Kuss.  on  Crimes  [Gth  ed.],  361-7  ;  People  v. 
Steams^  21  Wend.  409.)  The  court  below  erred  in  supposing 
that  this  point  could  not  be  entertained  by  them,  for  the  rea- 
son that  no  motion  in  arrest  of  judgment  was  made  upon  that 
point.  (Code  of  Crim.  Pro.,  §  527 ;  Hovey  v.  People,  92  N.  Y. 
654;  PeopUv,Boa8M^bQ0\  Codeof  Crim.  Pro.,  §§467-469, 
323,  subd.  4.)  The  judgment  should  be  reversed,  on  the- ground 
that  there  was  no  proof  of  the  intent  on  the  part  of  the  de- 
fendant to  defraud.  (Ilamm.  Dig.,'  tit.  Forgery,  chap.  1,  p. 
602;  Cunningham  v.  People,  4- Hun,  456;  People  v.  Shall^ 
9  Cow.  778 ;  People  v.  Fitch,  1  Wend.  198 ;  People  v.  Wil- 
son,  6  Johns.  320 ;  People  v.  Steams,  21  Wend.  409 ;  People 
V.  IlarAson,  8  Barb.  660 ;  People  v.  Cody,  6  Hill,  491 ;  Peo- 
ple V.  Gardiner,  62  N.  Y.  304;  1  Bishop's  Crim.  Law 
[7th  ed.],  §§  287,  301,  304 ;  2  Russell  on  Crimes  [9th  ed.], 
774;  -2  Archbold's  Crim.  Pr.  &  PI.  [8th  ed.]  1566, 
Pomeroy's  notes ;  Keer  v.  Force,  3  Cranch's  C.  C.  43  ;  State 
V.  Eidstrake,  39  N.  J.  L.  365  ;  State  .v.  Shelters,  51  Vt.  105  ; 
PhiUips  V.  State,  17  Ga.  461 ;  Comm.  v.  Ladd,  15  Mass.  526  ; 
Hex  V.  Morton,  7  C.  &  P.  549  ;  Rex  v.  lloUen,  2  Taunt.  334 ; 
Reg,  V.  Cohen,  8  Cox's  Crim.  Cases,  150;  Reg.  v.  AUday,  8 
C.  &  P.  160  ;  Harris  v.  People,  9  Barb.  664  ;  People  v.  Our- 
ling,  1  Johns.  320.) 

Peter  B,  Olney,  district  attorney,  for  respondent.  The  evi- 
dence is  clear  and  uncontradicted  that  defendant  was  found 
with  a  counterfeit  plate  in  his  possession  ;  this  was  a  violation 
of  the  statute  although  the  plate  w^  not  complete.  (3  R  S. 
[7th  ed.]  2488.)  The  lack  of  defendant's  authority  was  suflB- 
ciently  proven  by  the  affent  of  the  bank  and  the  lithographer 
who  had  possession  of  the  original  plates.  (1  Phillips  on  Ev. 
695 ;  Potter  v.  Deyo,  19  Wend.  361 ;  4  E.  D.  Smith,  142, 
148 ;    People  v.  Brook,  4  Djenio,  469.)    The  proof  of  the 
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existence  of  a  corporation  de  facto  was  sufficient  as  shown  bj 
the  agent  and  the  lithographer.  {People  v.  Davia^  21  Wend. 
313;  Lo89er  v.  Staie^  13  Ohio,  453.) 

MiLLEB,  J.  The  defendant  was  indicted  and  convicted  for 
the  crime  of  forgery  in  the  second  degi-ee,  on  the  first  count 
contained  in  th^  indictment.  This  charged  thj^t  the  defendant 
made  and  engraved,  and  caused  and  procured  to  be  made  and  en- 
graved, a  plate  in  the  form  and  similitude  of  a  promissory  note, 
issued  by  a  bauk  at  Havana,  in  the  island  of  Cuba,  for  the 
payment  of  fifty  centavos,  said  bank  being  a  bank  incorporated 
under  the  laws  of  the  kingdom  of  Spain,  without  the  authority 
of  said  bank  and  in  violation  of  the  statutes  of  this  State. 

The  counsel  for  the  appellant  insists  that  the  court  erred  in 
refusing  to  advise  the  jury  to  acquit,  on  the  ground  that  there 
was  no  legal  evidence  offered  by  the  people  that  the  alleged 
hank  was  incorporated  under  the  laws  of  the  kingdom  of  Spain. 
Upon  the  trial  a  witness  was  introduced  and  sworn  on  behalf 
of  the  people,  who  testified  that  he  was  a  banker  in  New  York 
city  ;  that  he  had  been  in  the  bank  named  in  the  alleged  forged 
note;  that  the  bank  issued  notes  which  were  received  as 
money ;  that  his  finn  were  the  agents  of  said  bank  in  the  city 
of  New  York ;  that  when  he  was  in  this  bank  at  Havana  ho 
saw  banking  business  carried  on.  He  further  testified  that  the 
said  bank  was  incorporated  under  the  laws  of  Spain ;  that  he 
saw  the  articles  of  incorporation  in  a  book  which  was  in  the 
court- room  on  the  day  of  the  trial ;  that  from  what  he  saw 
there  and  also  from  what  he  saw  in  the  official  organ,  the  paper 
of  the  Spanish  government,  he  believed  it  to  be  so ;  that  this 
official  paper  was  pubhshed  by  the  government  and  only  con- 
tains official  news,  the  chief  laws  and  any  change  in  the  ad- 
ministration that  interests  the  public.  The  fact  of  the  bank 
being  incorporated  was  also  proved  by  the  engr&ver  connected 
with  the  American  Bank  Note  Company ;  that  it  had  engraved 
the  plates  from  which  the  genuine  notes  of  the  bank  were 
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printed,  and   which   plates  were  then  in  the  vaults  of  said 
company. 

We  think  that  this  evidence  was  sufficient  to  show  the  exist- 
ence of  the  bank  without  producing  the  law  to  establish  the 
fact  that  the  bank  had  been  incorporated,  and  the  act  of  incor- 
poration, and  that  there  was  no  error  in  the  refusal  of  the  court 
to  advise  the  jury  as  requested.  The  rule  lias  long  been  estab- 
lished in  this  State  that  it  is  not  necessary,  on  an  indictment 
for  forgery  of  bank  notes,  to  prove  by  direct  evidence  the  in- 
corporation of  the  bank,  and  that  testimony  of  the  most  gen- 
eral character  is  sufficient  for  such  a  purpose.     In  People  v. 
Davis  (21  Wend.  309),  it  was  held,  on  an  indictment  for  liav- 
ing  in  possession  with  intent  to  pass,  bank  notes  purporting  to 
have  been  issued  by  a  banking  corporation  of  a  State  other 
than  that  of  New  York,  that  it  was  not  necessary  to  show  that 
there  was  in  fact  such  a  corporation  in  existence  ;  at  all  events 
proof  of  the  most  general  character  of  its  existence  would  be 
sufficient.     The  same  rule  is  applicable  here  and  the  proof  in- 
troduced was  clearly  sufficient  to  establish  the  legal  existence 
of  the  bank  within  the  authority  cited.  Any  other  or  different 
rule  would  cause  great  difficulty  on  a  trial  of  this  description 
and  very  greatly  interfere  with  the  administration  of  justice 
in  such  cases.     The  general  practice  has  been  in  cases  of  this 
character  to  produce  general  evidence  as  to  the  incorporation 
of  the  bank  upon  which  the  alleged  forgery  was  committed. 
Such  being  the  rule  in  this  State  it  would  seem  to  be  uuneces- 
sary  to  examine  whether  the  same  or  a  different  rule  exists 
elsewhere.     The  case  of  People  v.  Peoibody  (25  Wend.  472), 
cited  by  the  appellant's  counsel,  is  not  adverse  to  the  rule  laid 
down  in  People  v.  Davis  {supra\  as  that  was  a  case  where 
an  intent  was  charged  to  defraud  the  bank,  and  it  is  there  laid 
down  that  to  constitute  the  offense  of  forgery,  in  counterfeit- 
ing the  notes  of  a  bank,  it  is  not  necessary  that  such  bank,  as 
the  notes  purport  to  have  been  issued  by,  should  have  a  le^ 
existence ;  it  is  enough  that  the  notes  purport  to  have  been 
issued  by  a  corporation  or  company  duly  authorized  to  issue 
notes. 
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The  provisions  of  the  Code  of  Civil  Procedure  (§§  956-958 
and  942)  have  no  application  to  an  indictment  for  counterfeit- 
ing bank  notes.  The  rule  in  civil  cases  in  regard  to  proof  of 
this  character  is  different,  and  the  proof  of  the  existence  of 
the  bank  upon  which  the  forgery  was  committed  was  entirely 
sufficient  in  the  case  at  bar. 

It  is  further  insisted  that  the  court  erred  in  refusing  to 
advise  the  jury  to  acquit  upon  the  ground  that  the  indictment 
does  not  set  forth  any  instrument  which  purports  to  be  a  pecu- 
niary obligation  of  the  bank.  This  point  relates  to  the  alle- 
gation in  the  indictment  that  the  note,  alleged  to  have  been 
made  and  engraved,  was  for  the  payment  of  "  fifty  centavos," 
and  the  claim  is  thai  the  terms  employed  do  not  show,  of  them- 
selves, that "  centa/i)08  "  are  money,  or  that  the  alleged  promise 
involved  any  pecuniary  obligation  to  pay  on  the  part  of  the 
bank.  The.charge  in  the  indictment  which  is  referred  to  is 
for  nxaking  and  engraving  and  causing  and  procuring  to  be 
made  and  engraved  a  plate  in  the  form  and  similitude  of  a 
promissory  note,  in  violation  of  the  statute  (3  R.  S.  [7th  ed.] 
2488,  §§  30  and  31),  and  it  was  not  necessary,  to  sustain  the 
allegation,  to  define  the  meaning  of  the  word  referred  to.  It 
is  of  no  importance  whether  an  explanation,  was  given  to  the 
word  "  centavos  "  or  not.  If  that  word  had  not  been  engraved 
upon  the  plate,  the  engraving  and  making  of  the  plate  unfin- 
ished would  have  been  in  violation  of  the  statute,  and  the  in- 
dictment was  clearly  good  without  defining  or  attempting  to 
give  a  definition  to  the  word  "  cerUa/voay 

The  appellant's  counsel  relies  upon  the  case  of  Saruibria  v. 
People  (24  Hun,  270),  but  that  caseisentirelydifl^erent  from  the 
one  at  bar.  The  indictment  there  was  for  attempting  to  foi^ 
an  instrument  purporting  to  be  a  pecuniary  obligation  of  the 
Empire  of  Brazil,  which  was  set  forth  in  the  Portuguese  lan- 
guage with  an  English  translation,  which  did  not  define  what 
was  meant  by  the  terms  there  used  for  money  in  the  Portu- 
guese language,  and  it  was  held  that  as  the  term  used  was  not 
money  of  this  country  and  as  the  court  could  not  take  judicial 
notice  that  it  was  a  coin  at  all,  it  did  not  appear  that  the  in- 
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striiraent  involved  any  pecuniary  demand  or  obligation  upon 
the  part  of  the  Empire  of  Brazil  and  that  the  indictment  was 
insufficient.  It  will  be  observed  that  the  charge  related  to  the 
forging  of  an  instrument  which  created  a  pecuniary  obligation 
and  sufficient  did  not  appear  upon  the  face  of  the  indictment 
to  show  that  any  such  obligation  was  forged  and  thus  no  crime 
was  alleged.  The  allegation  here  is  entirely  different  and  a 
crime  would  be  made  out  if  the  engraving  had  been  but  par- 
tially completed,  and  hence  the  case  cited  is  not  applicable. 

Nor  was  any  error  committed  by  the  court  in  refusing  to  advise 
the  jury  to  acquit  upon  the  ground  that  there  was  no  evidence 
showing  the  want  of  authority  on  the  part  of  defendant  to  make 
the  plate.  The  evidence  of  such  want  of  authority,  we  think,  was 
sufficiently  established  by  the  agent  of  the  bank  in  this  country, 
who  testified  that  no  one  save  the  Bank  Note  Company  had  been 
authorized  through  him  to  do  any  engraving  for  the  bank,  and 
the  lithographer  whose  company  had  the  genuine  plates  in  its 
possession.  The  proof  was  positive  that  plates  had  been  manu- 
factured for  the  bank  by  the  American  Bank  Note  Company, 
who  retained  possession  of  the  same,  and  the  agent's  testimony, 
therefore,  tends. to  show  that  the  defendant  had  no  authority 
for  any  such  purpose.  In  view  of  this  testimony  it  is  not 
probable  that  any  other  person  was  authorized  to  engrave 
plates  for  the  banlc,  and  it  devolved  upon  the  defendant  to 
establish  to  the  contrary  if  such  was  the  fact.  The  people  were 
not  boimd,  in  view  of  the  proof  given,  to  show  a  negative,  and 
the  evidence  introduced  by  the  defendant,  for  the  purpose  of 
establishing  authority,  was  not,  of  itself,  sufficient  for  that 
purpose.  As  the  case  stood  it  was  for  the  jury  to  determine 
whether  a  want  of  authority  was  established,  and  it  cannot,  as 
a  matter  of  law,  bo  held  that  there  was  a  failure  of  the  prose- 
cution in  tliis  respect. 

It  is  further  objected  that  the  indictment  was  fatally  defect- 
ive in  not  charging  an  intent  to  defraud  some  individual  or 
corporation.  The  indictment  charged  an  offense  in  violation 
of  the  provisions  of  sections  30  and  31  of  the  Revised  Statutes 
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(supra).  There  is  nothing  in  these  provisions  which  requires 
that  there  should  be  an  intent  to  defraud  any  individual  or 
corporation.  The  offense  was  committed  in  September,  1882, 
before  the  Penal  Code  went  into  effect,  and  hence  the  charge 
made  in  the  indictment  must  be  in  accordance  with  the  pro- 
visions of  the  statute  cited,  and,  therefore,'  it  was  not  necessary 
to  allege  any  such  intent.  But  aside  from  this  view  of  the 
question  presented,  and  assuming  that  the  provisions  of  section 
511  of  the  Penal  Code  arc  applicable,  it  is  a  sufficient  answer 
to  the  point  urged  to  say  that  the  question  was  not  raised  so  as 
to  be  available  to  the  defendant.  Section  469  of  the  Code  of 
Criminal  Procedure  required  a  motion  to  be  made  for  that 
purpose  before  or  at  the  time  when  the  defendant  was  called  for 
judgment.  This  was  not  done,  but  a  motion  was  made  in  arrest 
of  judgment  and  for  a  new  trial,  the  grounds  of  wliich  were 
confined  to  the  exceptions  taken  at  the  trial,  and  to  the  judge's 
charge,  and  did  not,  therefore,  include  this  alleged  defect.  By 
failing  to  present  the  question  the  defendant  waived  the  right 
to  object  that  the  indictment  was  jdefective  for  want  of  an 
averment  of  an  intent  to  defraud.  The  provisions  of  section 
527  of  the  Code  of  Criminal  Procedure  do  not  aid  the  defend- 
ant, as  the  power  conferred  upon  the  Supreme  Court  to  grant 
a  new  trial  when  the  verdict  is  against  the  weight  of  e\ndence, 
or  against  law,  or  when  justice  requires  a  new  trial,  whether 
any  exception  shall  have  been  taken  or  not  in  the  court  below, 
is  a  discretionary  one,  and  as  it  cannot  be  said  that  the  discre- 
tion has  been  abused  by  the  General  Tenn  of  the  Supreme 
Court  the  decision  is  not  reviewable  upon  appeal  to  this  court. 
It  is  also  insisted  that  there  was  no  proof  of  an  intent  on  the 
part  of  the  defendant  to  defraud.  The  question  of  intent  was 
one  for  the  jury.  Although  the  plate  was  not  entirely  com- 
plete, yet  it  was  sufficiently  so  to.evince  that<it  was  intended 
for  the  printing  of  notes  of  the  description  of  those  issued  by 
the  bank  named  tliereon.  This  is  shown  by  the  description 
given  by  one  of  the  witnesses  upon  the  trial.  It  conforms  to 
similar  parts  of  a  genuine  plate.  The  question  of  defendant's 
good  faith  was  for  the  jury,  and  in  view  of  the  evidence  it  can- 
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not  be  said  that  there  was  no  ground  for  claiming  that  the  act 
of  the  defendant  was  without  any  intent  to  defraud  or  commit 
a  crime  in  violation  of  the  statute. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


95  ~0S3| 

116  ^   Jacob    Neu,  by  Guardian,  etc.,   Eespondcut  v.  James  Mo- 
*"^*"  Kbohnib  et  al.,  Appellants. 

Under  the  provision  of  the  '*  act  to  suppress  intemperance,  pauperism  and 
crime*'  (Chap.  646,  Laws  of  1873),  giving  to  certain  persons  specified, 
who  shall  be  injured  in  means  of  support  by  an  intoxicated  person,  a 
right  of  action  against  any  person '  who,  by  selling  intoxicating  liquors, 
caused  the  intoxication,  to  maintain  the  action,  it  is  not  essential  to 
show  that  the  act  of  the  intoxicated  person  which  caused  the  injury  was 
the  natural,  reasonable  or  probable  consequence  of  his  intoxication  ;  it  is 
sufficient  if  it  appears  that  the  act  was  done  while  the  person  was  intoxi- 
cated, in  whole  or  in  part,  by  liquors  sold  by  defendant. 

Such  a  cause  of  action  is  not  taken  away  or  mitigated  by  the  fact  that  the 
act  causing  the  injury  constitutes  a  crime. 

In  such  an  action  it  appeared  that  the  father  of  plaintiff  while  in  a  state  of 
intoxication,  produced  in  part  by  liquors  sold  to  him  by  defendants, 
murdered  his  wife  and  then  committed  suicide.  Plaintiff  was  fifteen 
years  of  age  ;  he  lived  with  and  was  dependent  upon  his  father  for  sup- 
port.   Hdd,  that  the  facts  were  sufficient  to  maintain  the  action. 

It  appeared  that  defendants  sold  the  liquor  without  a  license,  and  that 
they  had  been  so  selling  for  a  long  time.  Hddt  that  submission  to  the 
jury  of  the  question  of  exemplary  damages,  and  an  allowance  thereof, 
was  proper. 

(Argued  April  6, 1884  ;  decided  April  29, 1884.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  April  14, 1883,  which  affirmed  a  judgment  entered 
upon  a  verdict,  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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Henry  M.  Field  for  appellants.  The  evidence  did  not  es- 
tablish that  the  plaintiff  had  suffered  or  sustained  any  legal 
damages  by  reason  of  any  of  the  acts  or  conduct  of  his  father. 
{March  V.  MabhiU,  3  Weekly  Dig.  126 ;  Eoughkirk  v.  i>.  cJ& 
n.  a  Co.,  92  N.  Y.  219.)  Unless  plaintiff  had  actually  suf- 
fered damages,  he  had  no  cause 'of  action  against  the  defend- 
ants. ( Volans  V.  Owen,  74  N.  T.  626.)  The  law  does  not 
take  into  account  that  the  plaintiff  has  lost  the  benefit  of  the 
advice  and  society  of  his  parents,  and  that  fact  cannot  aid  the 
plaintiff 's  case.  {Hayes  v.  P/ielan,  4  Hun,  733.)  Defendants 
can  be  only  held  responsible  for  such  damages  as  would  natu- 
rally or  necessarily  flow  from  the  sale  of  the  lager,  or  be 
connected  therewith.  (2  Parsons  on  Contracts,  178-180; 
Pvtnam  v.  Broadway  H.  li.  Co.,  55  N.  T.  108  ;  liyan  v.  If. 
Y.  C.  B.  R.  Co.,  35  id.  210 ;  Baker  v.  Drake,  53  id.  216 ; 
M.  (&  St.  P.  B.  R.  Co.  V.  Ames,  1  Otto,  489 ;  Sugart  v. 
Egan,  83  111.  56  ;  Schmidt  v.  Mitchell,  84  id.  195  ;  Collier  y. 
Early,  54  Ind.  559 ;  Wharton  on  Neg.,  §  134 ;  MU.  R.  R. 
Co.  V.  Kellogg,  94  U.  S.  464-474.)  The  alleged  cause  of  action 
being  based  upon  a  crime  committed  by  the  father  of  plaintiff, 
the  plaintiff  lias  no  legal  right  to  maintain  the  action.  It  is 
against  public  policy.  (Broom's  Leg.  Maxims,  728 ;  Holman 
V.  Newland,  1  Cowp.  192 ;  Sedgwick  v.  Stanton,  14  N.  T.  289  ; 
2  Kent's  Com.  466-468 ;  Spaulding  v.  Preston,  21  Yt.  1.) 
The  trial  judge  erred  in  allowing  the  plaintiff  to  introduce  any 
evidence  whatever  that  the  defendants  had  no  license  from  the 
commissioners  of  excise.  (  Anderson  v.  R.  W.  i&  0.  R.  R.,  54 
N.  Y.  334 ;  Baird  v.  Paly,  68  id.  547 ;  Foots  v.  Beecher,  78 
id.  155.)  Exemplary  damages  are  never  allowed  unless  the 
defendants  have  acted  maliciously  or  with  intent  to  willfully 
injure  or  defraud.  {Putnam  v.  B^way  R.  R.  Co.,  55  N.  Y. 
108 ;  Lane  v.  Wilcox,  55  Barb.  615 ;  Covert  v.  Gray,  34  How. 
450.)  Exemplary  damages  are  to  be  proved  the  same  as  any  other 
fact  in  the  case.  (Sedgwick  on  Dam.,  m.  p.  453 ;  Walrath  v. 
Redfield,  11  Barb.  368 ;  Franklin  v.  Scherm^rhorn,  8  Hun, 
112;  Freese  v.  Tripp,  70  111.  496;  Alhrecht  v.  Walker,  73 
SiCKELs  —  Vol.  L.  80 
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id.   69  ;  Keedy  v.  Howe^  79  id.  133 ;  Gaiisaly  v.  PerTcinSy  30 
Mich.  495 ;  Wightman  v.  Revere^  33  Wis.  570.) 

Will,  IL  Sinith  for  respondent.  The  proof  warranted  the 
conclusion  that  the  sale  to  the  plaintiff's  father  was  made  by 
the  authority  of  the  defendants.  {Hall  v.  McKechnie,  22 
Barb.  244 ;  Smith  v.  Reynolda^  8  Hun,  129 ;  Wharton's  Am. 
Crim.  Law  [4th  ed.],  §§  131,  152,  153.)  It  was  not  necessary  to 
allege  in  the  complaint  an  illegal  sale.  (Code  of  Civ.  Pro.,  §  481 ; 
2  Wait's  Pr.  312, 313,  §§  1,  2.)  It  was  not  necessary  to  set  forth 
in  the  complaint  the  evidence  on  which  to  claim  a  verdict  for  ex- 
emplary damages.  {Molony  v.  Dow^  15  How.  265 ;  Baker  v. 
Pope,  2  Hun,  556 ;  Moak's  Van  Santv.  PI.  550,  566,  567,  586, 
587;  Quainv.  Picssell,  12  Hun,  376.)  It  was  proper  to  prove 
the  patrimony  plaintiff  received  on  the  death  of  his  parents  to 
show  liis  "  means  of  support"  were  diminished.  (  Volans  v. 
Owertj  74  N".  Y.  530.)  It  was  competent  to  show  the  habits  of 
plaintiff's  father,  as  to  getting  intoxicated,  as  throwing  light 
upon  his  conduct  toward  his  wife.  {Marks  v.  King^  64  N.  T. 
628.)  A  sale  of  liquor  without  a  license  justifies  exemplary 
damages.  {Davis  v.  Standish,  26  Hun,  615 ;  2  id.  556  ;  12  id. 
376;  Abbott  on  Trial  Ev.  781 ;  53  K  Y.  30  ;  Sedgwick  on 
Damages,  458-465.)  The  claim  that  no  actual  legal  damages 
were  shown  is  untenable.     {Terry  v.  Jewett^  17  Hun,  402.) 

Danforth,  J.  The  act  entitled  "  An  act  to  suppress  in- 
temperance, pauperism  and  crime"  (Chap.  6i6,  Laws  of  1873), 
provides  in  substance  that  certain  persons,  and  among  others,  a 
"  child,"  who  shall  be  injured  in  means  of  support  by  any  in- 
toxicated person,  or  in  consequence  of  the  intoxication  of  any 
person,  shall  have  a  right  of  action  against  any  person  who, 
"  by  selling  *  *  *  *  intoxicating  liquors,  caused  the  in- 
toxication in  whole  or  in  part,"  and  may  recover  from  such 
vendor  all  damages  so  sustained,  and  also  exemplary  damages. 

This  action  is  brought  under  that  act.  The  verdict  of  the 
jury  establishes  that  the  plaintiff  at  the  time  the  alleged  cause 
of  action  accrued  was  a  child  of  the  age  of  fifteen  years,  the 
son  of  Jacob  and  Barbara  Neu ;  that  he  was  living  with  his 
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parents  and  dependent  npon  his  father  for  support,  when  the 
latter,  in  a  state  of  intoxication,  produced  in  part  by  the  use  of 
lager  beer,  sold  to  him  by  the  defendants,  murdered  plaintifiPs 
mother  and  then  committed  suicide.  Upon  all  these  questions 
there  was  evidence  proper  for  submission  to  the  jury,  and 
their  finding  in  regard  to  them  has  not  been  disturbed  by  the 
General  Term.     Their  conclusion  is  not  open  to  review  here. 

The  learned  counsel  for  the  appellants,  however,  argues  with 
much  earnestness  that  tlie  act  which  deprived  the  plaintiflf  of 
his  father,  and  cut  off  the  support  which  he  had  before  enjoyed 
was  not  a  natural  consequence  of  the  use  of  the  beer  sold  by 
the  defendants ;  that  they  were  not  bound  to  know  that  Jacob 
Neu  "  would  strike  his  wife  on  the  head  with  an  axe,  and  then 
cut  his  own  throat  with  a  razor."  Perhaps  not.  But  a  cause 
of  action  may  exist  without  such  foresight.  The  statute  does 
not  even  require  that  the  vendor  shall  know  that  drunkenness 
leads  to  crime  of  any  degree,  nor  even  that  it  is  the  cause  of 
poverty  and  beggary,  and  consequent  distress  to  the  drunk- 
ard's family.  It  is  enough  that  these  results  come  from  intoxi- 
cation, and  so  in  Hill  v.  Berry  (75  N.  Y.  229)  a  wife 
recovered  of  the  landlord  and  his  tenant,  because  by  reason  of 
liquors  sold  by  the  latter  her  husband  became  intoxicated, 
wasted  his  money,  neglected  his  employment  and  became  in- 
competent to  labor,  and,  therefore,  unable  to  provide  for  her, 
and  she  obliged  to  care  for  him  while  in  that  condition.  She 
suffered  not  only  because  his  substance  was  reduced  to  nothing, 
but  from  the  loss  of  productive  labor.  In  Bertholf  v.  O^ Reilhj 
(74  N.  Y.  509 ;  30  Am.  Rep.  323)  the  landlord  was  required 
to  pay  for  the  plaintiffs  horse,  because  it  died  fr6m  over- 
driving induced  by  the  driver's  intoxication  through  liquors 
sold  by  the  defendant's  lessee.  In  Mead  v.  Stration  (87  N.  Y. 
493 ;  41  Am.  Rep.  386)  the  wife  recovered  under  this  act,  be- 
cause the  husband,  while  intoxicated  by  liquors  sold  on  the 
defendant's  premises,  was  beaten  to  death  by  the  wheel  of  his 
own  wagon  while  the  reins  were  in  his  hand,  although  he  was 
in  a  state  of  stupor. 

In  those  cases,  as  well  as  in  others  arising  under  the  act,  lia- 
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bility  was  established  from  the  sale  of  liquors  producing  in- 
toxication, and  the  act  of  the  intoxicated  person  causing  injury 
to  the  plaintiff  in  his  person,  property  or  means  of  support. 
Those  elements  exist  here.  The  cause  of  action  is  neither  tak^i 
away  nor  mitigated  because  the  cause  of  injury  also  consti- 
tutes a  crime.  The  jury  were  not  to  inquire  whether  either 
"  the  homicide  or  suicide  were  the  natural,  reasonable,  or  prob- 
able consequences  of  the  defendants'  act."  It  is  enough  if 
while  intoxicated  in  whole  or  in  part  by  liquors  sold  by  the 
defendants,  those  acts  were  committed,  if  by  reason  of  them, 
or  either  of  them,  the  plaintiffs  means  of  support  were  affected 
to  his  injury. 

Nor  was  it  error  in  the  learned  trial  judge  to  submit  the  case 
to  the  jury  as  one  in  which  the  plaintiff  might  have  exemplary 
damages.  They  are  expressly  allowed  by  statute,  and  there 
was  evidence  upon  which  they  might  be  awarded.  The  de- 
fendants were  manufacturers  of  lager  beer.  They  had  no  li- 
cense to  sell  it  in  quantities  of  less  than  five  gallons.  The 
sale  to  the  plaintiff's  father  was  of  that  description,  and  hence 
unlawful.  It  was  not  an  isolated  sale.  The  defendants  had  so 
dealt  for  a  long  time  and  with  many  persons.  It  resulted  in 
their  pecuniary  benefit.  Under  the  circumstances  of  the  case 
it  was,  therefore,  for  the  jury  to  say  whether  something  more 
than  actual  damages  should  not  be  allowed  for  the  benefit  of 
the  community  and  for  example's  sake.  To  hold  otherwise 
would  place  a  wrong-doer  {Foote  v.  People^  56  N.  Y. 
321)  on  the  same  footing  with  a  licensed  vender  —  one  who 
sells  recklessly  and  at  his  own  volition,  on  a  level  with  one 
who  has  the  consent  of  the  proper  public  officers  to  deal  in 
an  article,  the  use  of  which,  as  the  statute  {supra)  implies, 
leads  to  "  intemperance,  pauperism  and  crime." 

Other  points  presented  by  the  learned  counsel  for  the  appel- 
lants have  been  considered,  but  we  find  no  error.  In  this  con^ 
elusion  we  agree  with  the  General  Term,  and  therefore  their 
judgment  should  bo  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  H.  Robinson,  Respondent,  v.  The  National  Bank 
OF  New  Berne,  Appellant. 

A  provision  in  the  statnte  nnder  which  a  corporation  is  organized,  or  in 
its  hy-lawfl,  requiring  transfers  of  its  stock  to  be  made  upon  its  books,  is 
for  its  benefit ;  and  where  the  owner  of  stock  has  assigned  and  trans- 
ferred, for  a  valuable  consideration,  the  certificate  issued  to  him,  and  the 
corporation,  when  requested  to  make  the  transfer,  without  a  valid  reason 
refuses  so  to  do,  this  amounts  to  a  waiver  of  the  requirements ;  the 
transfer  is  complete  and  the  corporation  is  bound  to  recognize  the  title 
of  the  assignee,  precisely  the  same  as  if  it  had  dqne  its  duty  and  made 
the  proper  entries  upon  its  books. 

S.  being  the  owner  of  sixtj-one  shares  of  defendant's  stock,  which  stood 
in  his  name  upon  its  books,  for  a  valid  consideration  sold  the  stock  and 
assigned  the  certificates  to  H.,  who  presented  them,  with  the  assignment, 
to  defendant,  and  demanded  a  transfer  to  himself  upon  its  books  ;  this 
was  refused.  H.  thereafter  sold  and  assigned  the  certificates  to  plaintiff. 
In  an  action  to  recover  dividends  declared  upon  the  stock,  it  appeared 
that,  after  notice  of  the  transfer  to  H.,  defendant  caused  the  stock  to  be 
seized  and  sold  under  an  attachment  issued  in  an  action  brought  by  it 
against  S.  EM,  that  assuming  tbe  purchaser  could  be  deemed  a  bona 
fide  purchaser,  as  to  which  qucBre,  it  did  not  affect  the  rights  of  plainti^ 
as  against  defendant ;  that  it  could  not  set  up  its  own  wrongful  act  to 
defeat  his  title ;  and  that  he  was  entitled  to  recover. 

Also  hM.th&t  a  demand  of  payment,  or  of  a  transfer  of  the  stock  to  plaint- 
i£F  before  suit  brought,  was  not  necessary;  that  having  refused  to  trans- 
fer to  H.,  denied  his  ownership  and  caused  the  stock  to  be  sold  as  the 
property  of  S.,  no  further  request  or  demand  was  necessary  on  his  part, 
or  that  of  his  transferee  who  succeeded  to  his  rights. 

Also  Jield,  that  plaintiff's  right  to  maintain  the  action  was  not  affected  by  the 
fact  thaH;  he  could  bring  an  equitable  action  to  compel  a  transfer  or  ati 
action  at  law  to  recover  damages  for  the  wrongful  acts  of  defendant. 

(Aligned  April  16,  1884;  decided  April  29,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  14,  1883,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  against  defendant,  a  corporation  or- 
ganized under  the  National  Banking  Act,  to  recover  certain 
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dividends  alleged  to  have  been  declare  d  and  unpaid  upon  sixty- 
one  shares  of  its  stock  owned  by  plaintiflE. 

Plaintiff  claimed  as  assignee  of  said  stock. 

The  National  Banking  Act  provides  (U.  S.  R  S.,  §  5193), 
that  the  capital  stock  of  a  corporation  organized  under  it  shall 
be  "  transferable  on  the  books  of  the  association  in  such  man- 
ner as  may  be  prescribed  in  the  by-laws  or  articles  of  associa- 
tion." 

Defendant's  by-laws  contain  this  provision :  "  The  stock  of 
this  bank  shall  be  assignable  only  on  the  books  of  this  bank 
subject  to  the  restrictions  and  provisions  of  the  act,  and  a  trans- 
fer book  shall  be  kept  in  which  all  assignments  and  transfers  of 
stock  shall  be  made." 

The  further  material  facts  are  stated  in  the  opinion. 

A.  R,  Dyett  for  appellant.  Plkintiff  was  not  entitled  to 
dividends  declared  prior  to  the  assignment.  {Hogan  v.  Un. 
Nat.  Bk,,  63  Me.  600  ;  Thompson's  Nat.  Bk.  Cases,  523 ;  Cur^ 
Tie  V.  WhiU^  45  N.  Y.  822 ;  Hill  v.  Newtchuwenk^  8  Hun, 
459  ;  71  N.  T.  593  ;  Boardman  v.  Z.  S.  &  M.  S.  R.  Co.,  84 
id.  157;  57  id.  196,  200,  201.)  When  a  demand  is  made 
for  too  much,  and  the  defendant  refuses  to  comply  on  some 
other  and  distinct  ground,  the  demand  is  good,  {fi^  N.  Y.  351 ; 
71  id.  353;  2  Abb.  N.  C,  A.  D.  517.)  A  demand  of  the 
dividends  was  necessary  before  suit  brought.  {Ilogan  v.  Union 
Nat.  Bl\,  63  Me.  509 ;  Scott  v.  Cent.  R.  R.  Co.,  52  Barb.  46-69.) 
A  demand  was  necessary  even  if  defendant  would  not  have 
probably  complied  with  a  proper  demand,  but  contested  the 
plaintiff's  right  to  the  dividend  on  the  trial.  {Southwick  y . 
First  Nat  Bh.,  84  N.  Y.  432.)  The  demand  made  by  his 
assignor,  Hope,  in  July,  1869,  to  have  the  sixty-one  shares  of 
stock  transferred  to  him,  Hope,  on  the  defendant's  books,  did 
not  inure  to  the  plaintiff's  benefit.  {Southwtck  v.  Fi7'st  Nat. 
Bk.,  84  N.  Y.  432 ;  Ingalls  v.  Rathhun,  7  Wend.  320.)  No 
conversion  could  be  predicated  of  the  money  dividends.  {Carr 
V.  Thompson,  87  N.  Y.  160;  Butterioorth  y.  Gould,  41  id. 
450  ;  Patrick  v.  Metcalfe,  37  id.  332  ;  Hathaway  v.  Tovm  of 
Rotner,  54  id.  656 ;  Decke7*  v.  Haltzman,  59  id.  275 ;  Rowe 
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V.  JBk.  of  Auhum,  51  id.  674.)  The  referee  erred  in  not  de- 
ciding that  the  plaintiff,  as  assignee  of  the  certificate  only, 
without  any  transfer  of  the  sixty-one  shares  on  the  books  of 
the  defendant,  conld  not  recover  the  dividends  in  question^ 
(U.  S.  K.  S.,  §  5130  ;  Shelton  v.  Ilowland,  53  N.  Y.  372,  37€ 
CuUing  v.  Damuel,  23  Hun,  339 ;  Bk.  v.  Case,  96  U.  8.  628 ; 
Browne's  Nat.  Bk.  Cases,  146;  Kortrightv.  Com,  Bh,  20 
Wend.  91 ;  22  id.  348 ;  Johnaon  v.  Laflin,  17  Alb.  L.  J.  146 ; 
N.  Y.&N,H.  R.  R,  Co,  v.  SchuyUr,  34  N.  Y.  80,  81 ; 
Johnson  V.  Underhilly  52  id.  209 ;  Stebbins  v.  Phmnix  F, 
Ins.  Co,,  3  Paige,  350,  361;  Laws  of  1823,  p.  114;  SchuyW  ^ 
Case,  34  N.  Y.  SO ;  McNeil  v.  Tenth  Nat.  Bh,  46  id.  332  ; 
Ilolhrooh  V.  N,  J,  Zinc  Co.,  57  id'.  616 ;  Hughes  v.  Vermont, 
etc,,  72  id.  207,  210 ;  LeggeU  v.  Bk,  Sing  Sing,  24  id.  293 ; 
PoUock  V.  Nat,  Bk,,  7  id.  274.)  The  jurisdiction  of  the 
North  Carolina  court  of  the  person  and  subject-matter  and  to 
issue  the  attachments  under  the  judgments  and  award  the  exe- 
cution, etc.,  is  presumed.  (8  Cow.  311,  314;  26  N.  Y.  146, 
151 ;  53  id.  597,599  ;  42  id.  26,30, 31 ;  65  id.  179,  183 ;  N,  T, 
dh  N,  H,  R,  R,  Co,  v.  Schuyler,  34  id.  80,  81.)  The  provision 
for  surrender  of  certificate  on  transfer  does  not,  in  any  event, 
apply  to  a  judicial  sale  of  the  stock  in  invitum,,  (5  Johns. 
278 ;  7  id.  531 ;  3  Abb.  Ct.  of  App.  Dec.  296 ;  Williams  v. 
M.  Bk.,  5  Blatchf.  59 ;  Oxford  v.  Bunnel,  6  Conn. ;  Cus/i- 
man  v.  Thayer,  M,  <&  Co,,7  Daly,  380  ;  76  N.  Y.  365 ;  J^ort- 
right  V,  Com,  Bk,,  20  Wend.  91;  22  id  348;  Johnson  v. 
Zajlhi,  17  Alb.  L.  J.  146;  N.  Y.  <&  N.  H,  R.  R,  Co,  v. 
SchuyUr,  34  N.  Y.  81,  82 ;  Pollock  v.  Nat.  Bk,,  7  id.  274 ; 
Burrall  v.  Bush,  R,  R,  Co,,  75  id.  219.)  A  purchaser  for 
value  of  stock  standing  in  the  name  of  the  defendant  on  the 
books  of  a  corporation,  at  a  sale  under  an  attachment  and  exe- 
cution against  the  defendant,  without  notice  of  any  prior  trans- 
fer of  the  stock  by  him,  obtains  a  title  thereto  superior  to  that 
of  a  prior  purchaser  of  the  same  stock  for  value  in  good  faith 
by  a  transfer  thereof  from  the  defendant  not  entered  upon  the 
books  of  the  corporation.  (71  Mass.  373, 380 ;  78  id.  213  ;  3  Al- 
len,  342 ;  42  N.  II.  424, 456 ;  49  Me.  315,  318  ;  91111.  456,  465, 
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467 ;  21  Vt.  353,  362 ;  5  Cal.  186  ;  20  id.  529 ;  29  Conn.  245, 
253 ;  13  id.  493, 498 ;  3  id .  544,  547-649 ;  5  Blatchf .  59 ;  20  Alb. 
L.  J.  123;  71  Mass.  380;  McNeil  v.  Tenth  Nat,  Jih,  4€ 
N.  Y.  323,  334,  336.)  The  Bank  of  Raleigh  was  guilty  of 
no  negligence  in  not  asking  for  the  surrender  or  production  of 
the  certificate  issued  to  John  Satterlee,  because  the  sale  was  not 
by  Satterlee  personally,  but  in  invitum^  by  the  sheriff,  under 
an  attachment  and  execution  against  him,  and  he  besides  was  a 
non-resident.  {MoWiUiams  v.  Mason,  31  N.  Y.  294,  298, 
299  ;  12  Hun,  97,  104,  105  ;  Moore  v.  Metropolitan  £L,  55 

^N.  Y.  41 ;  JSiish  V.  Zathrop,  22  id.  535 ;  M.  BL  v.  N.  T.  d>  N. 

^ IL  R.  R,  Oo,,  13  id.  622,  623;  N,  IL  R.  R.  Case,  34  id. 
30,  80 ;  Stehhins  v.  Phenix  F.  Ins.  Co.,  3  Paige,  350 ;  Union 
Bk.  V.  Laird,  2  Wheat.  390 ;  Angell  on  Corp.  [3d  ed.]  352- 
353 ;  BTc.  of_  Uiica  v.  Smalley,  2  Cow.  770 ;  OilbeH  v.  Man- 
cJiester  Iron  Co.,  11  "Wend.  627;  Borgate  y.  Shortridge,  Z\ 
Eng.  L.  &  Eq.  58 ;  Wilson  v.  LitUe,  3  Oorast.  447.)  A  stock- 
holder transferring  liis  stock,  and  delivering  the  certificate  to 
another  without  a  transfer  on  the  books,  remains  the  nominal 
owner  until  such  a  transfer  is  ro^de,  and  holds  the  stock  as 
trustee  for  his  vendee.     (52  N.  Y.  203,  210,  211.) 

T.  C.  Cronin  for  respondent.  Hope  was  a  purchaser  of  the 
stock  in  good  faith,  and  the  delivery  of  the  certificate  thereof, 
issued  by  the  defendants  to  Satterlee,  were  valid  and  effectual 
to  transfer  to  and  vest  in  Hope  the  equitable  title  to  the  sixty- 
one  shares.  {McNid  v.  Tenth  Nat.  Bh,  46  K  Y.  331 ;  Leith 
V.  WeUs,  48  id.  592 ;  Smith  v.  Am.  Coal  Co.,  7  Lans.  31 ; 
Co7nan  v.  G.  F.  0.  Co.,  3  Daly,  218.)  At  the  time  of  Hope's 
demand  of  the  defendant,  that  the  stock  be  transferred  to  him 
upon  its  books,  it  had  no  lien  upon,  or  claim  to  the  stock,  and 
cannot  take  advantage  of  its  own  wrong  by  selling  and  trans- 
ferring the  stock  afterward.  {ConMin  v.  Na;t.  Bk.  Oswego,  45 
N.  Y.  656  ;  Bk.  of  South  Bend  v.  Lanier,  11  Wall.  369 ;  Evans- 
ville  Na;t.  Bk.  v.  M.  Nai.  Bk.,  2  Bliss,  527.)  At  the  time  that 
Hope  made  the  demand,  he  had  the  right  to  have  the  stock  trans- 
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ferred,  and  the  refusal  of  defendant  to  permit  the  transfer  did 
not  impair  or  affect  the  title  of  Hope  to  the  stock,  or  to  the 
dividends  thereafter  declared,  or  of  the  plaintiff,  his  assignee. 
{Johnson  V.  Lafiirhy  17  Alb.  L,  J.  146;  BvUard  v.  BK^  18 
Wall.  689;  Black  v.  Zaohrie,  3  How.  483;  Unim  Bk.  y. 
Zairdy  2  Wheat.  390;  Thompson's  Nat.  Bk.  Cases,  840,  381; 
Cormick  t.  Richa/rdsy  21  Alb.  L.  J.  118.)  The  judgments 
obtained  by  the  defendants  in  North  Carolina  against  John 
Satterlee  did  not  divest  his  assignee,  Hope,  of  his  title  to 
such  stock,  or  impair  or  affect  his  right  to  the  dividends  that 
were  declared  thereon  after  July,  1869,  and  his  transferee,  the 
plaintiff  in  this  action,  can  recover  the  same.  {Oroman  v.  O. 
F.  OH  Co.,  3  Daly,  213;  Snnith  v.  A.  Coal  Co.,  7  Lans.  317; 
Broadway  Bk.  v.  McElra^h,  13  N.  J.  Eq.  24 ;  Sargeant 
V.  F.  InB.  Co.,  8  Pick.  90.)  No  formal  demand  by  the  plaintiff 
of  defendant  for  the  payment  of  the  dividends  was  necessary 
before  suit  brought.  {CarroU  v.  CStw^,  40  Barb.  220;  Wal- 
radt  V.  Maynardy  3  id.  584 ;  Ayer  v.  Ayer,  16  Pick.  327, 
835;  East  N.  T.  <6  C.  JS.  B.  Co.  v.  Fhnore,  5  Hun,  214; 
Delamater  v.  MiUer,  1  Cow.  76 ;  Everett  v.  Coffin,  6  Wend. 
693.)  Plaintiff  was  entitled  to  receive  all  the  dividends  de- 
clared and  due  and  unpaid  on  the  stock  before  and  after  the 
assignment  or  transfer.  (U.  S.  B.  S.  relating  to  National  Bank 
stock  sales.) 

Finch,  J.  Tlie  question  here  respects  the  plaintiff's  right  to 
recover  dividends  declared  upon  sixty-one  shares  of  the  capital 
stock  of  the  Bank  of  New  Berne.  These  shares  became  the 
property  of  one  Satterlee,  who  owned  fifty  of  them  in  Jan- 
uary, 1867,  and  the  remaining  eleven  in  May,  1869,  all  of  which 
stood  in  his  name  upon  the  stock  ledger  of  the  bank,  whose 
certificates  he  held  as  owner.  Previous  to  July,  1869,  Satterlee, 
for  a  good  and  valuable  consideration,  by  an  instrument  in 
writing,  sold  and  assigned  these  shares  to  Anthony  S .  Hope 
and  transferred  to  him  the  certificates.  At  the  date  last  named, 
Hope  sent  to  the  defendant  corporation,  such  stock  certificates 
and  their  assignment  to  him,  and  demanded  a  transfer  upon  the 
books  of  the  bank.  The  defendant  refused  and  sent  back  to 
Hope  the  assignments  and  certificates. 
SiCKELS  —  VoL  L.  81 
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"We  stop  at  this  point  to  determine  the^legal  rights  of  the 
parties  as  established  by  what  had  occnrred.  Hope  had  become 
the  owner  of  the  stock  as  against  Satterlee  and  as  against  the 
bank.  By  the  assignment  and  transfer  of  the  certificates  he 
had  obtained  the  entire  legal  and  equitable  title.  (JUeJVeil  v. 
The  Tenth  Nat.  Bh,  46  N.  Y.  331 ;  7  Am.  Rep.  341.)  Of 
this  fact  the  bank  had  notice,  and  it  became  its  duty  to  make 
the  transfer  requested  on  the  books.  Its  refusal  was  a  wrong 
from  which  no  right  could  spring.  Thereafter  the  bank  was 
bound  to  recognize  Hope's  title  exactly  as  if  it  had  done  its 
duty  and  made  the  transfer  on  its  books.  The  requirement 
of  a  registry,  existing  only  for  its  own  protection  and  con- 
venience, must  be  deemed  waived  and  non-essential  when  it 
wrongfully  refuses  to  obey  its  own  rule.  (Isham  v.  Bucking- 
ham, 49  N.  Y.  220;  BiUinga  v.  Bohinsan,  94  id.  415.) 
In  Johnson  v.  Zajlin  (17  Alb.  L.  J.  146),  the  United  States 
Circuit  Court  said  of  a  sale  by  transfer  of  the  certificates^ 
'^  that  the  transaction  between  Lafiin  and  Britton  was  complete 
without  registration  of  the  transfer,  and  that  it  is  equally  com- 
plete as  to  the  bank  unless  the  bank  had  some  valid  reason  for 
refusing  to  register  the  transfer.''  And  such  must  necessarily 
be  the  rule  unless  the  arbitrary  consent  or  refusal  of  the  bank 
is  to  determine  the  validity  of  a  sale  which  it  merely  requires 
to  be  registered.  As  easily  might  it  be  said  that  the  consent 
of  a  county  derk  or  register  was  essential  to  the  operative  force 
of  an  executed  deed. 

While  Hope  was  thus  absolute  owner  as  against  the  bank,  the 
latter  sued  Satterlee,  and  upon  an  attachment  seized  and  sold 
Hope's  stock,  the  Bank  of  Raleigh  becoming  the  purchaser. 
It  is  not  easy  to  see  how  that  bank  can  be  deemed  a  honajide 
purchaser,  or  acquired  any  right  in  the  property  of  Hope  by  an 
attachment  against  Satterlee ;  but  assuming  the  possibility  of 
such  a  result  as  flowing  from  the  condition  of  the  registry 
(jFisher  V.  Bssex  Bk.y  5  Gray,  380),  yet  it  seems  to  us  wholly 
immaterial  what  rights  the  Bank  of  Raleigh  acquired,  either 
as  against  the  Bank  of  New  Berne  or  as  against  Hope.  No 
such  question  is  here.  What  occurred,  vested  in  Hope,  as  be- 
tween him  and  the  defendant,  the  entire  legal  and  equitable 
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title  in  the  shares  as  perfectly  a^  if  the  transfer  demanded  had 
been  made.  The  defendant  corporation  cannot  set  np  its  own 
wrongful  act  to  defeat  the  title  which  passed.  After,  as  well 
as  before  the  sale  to  the  Bank  of  Raleigh,  Hope  remained  the 
owner,  as  between  him  and  the  Bank  of  New  Berne,  and  en- 
titled to  have  and  receive  the  dividends  declared  upon  sixty- 
ono  shares,  and  what  the  bank  did,  or  what  obligations  it  in- 
curred to  the  Bank  of  Haleigh,  in  no  respect  altered  its  duty 
and  liability  to  Hope.  * 

The  latter,  thus  remaining  the  owner  of  the  stock  as  against 
the  defendant,  transferred  it  by  delivery  and  assignment  of 
the  certificates  to  the  present  plaintiff.  While  Hope  remained 
owner,  dividends  amounting  to  $3,599  on  sixty-one  shares  were 
declared,and  while  plaintiff  was  owner  further  dividends  amount- 
ing to  $915  have  accrued,  aiid  for  this  last  amount  the  plaintiff 
has  recovered  judgment.  A  further  question  is  raised  over 
the  sufficiency  of  plaintiff's^demand  which  appears  to  have  been 
for  dividends  amounting  to  $6,680,  and  so  very  much  too  large. 
The  referee  found  upon  the  facts  that  no  demand  was  necessary, 
and  the  General  Term  affirmed  the  conclusion.  The  point  in- 
sisted upon  is  that  the  plaintiff  was  bound  to  demand  a  trans- 
fer to  himself  on  the  books  of  the  bank,  and  which  should  be 
accompanied  by  notice  of  the  transfer  of  the  certificates  to 
him.  Why,  when  the  bank  had  refused  to  transfer  the  stock 
to  Hope  upon  its  books  when  he  demanded  it,  his  assignee 
should  be  compelled  to  repeat  the  same  process  in  the  face  of 
that  refusal,  we  are  unable  to  see.  Hope  would  not  have  been 
bound  to  try  again  but  could  have  sued  without  a  new  request 
and  all  his  rights  ^passed  to  his  transferee.  So  that  the  question 
comes  back  to  the  necessity  of  a  demand.  The  case  principally 
relied  on  by  the  appellant  is  Sauthwick  v.  I^irst  Nat,  Bk.  (84 
N.  Y.  432).  The  case  is  not  at  all  pertinent.  There  the  de- 
fendant had  "  lawfully  and  innocently  received  the  draft  and  the 
money  paid  thereon."  He  was  not  and  could  not  be  put  in  the 
wrong  until  he  had  refused  restoration.  The  distinetion  was 
drawn  in  Sha/rk^y  v.  Mansfield  (90  N.  T.  329  ;  43  Am.  Rep. 
161),  and  the  necessity  of  a  demand  denied  where  the  receipt 
of  the  money  was  a  conscious  wrong.   The  party  already  in  the 
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wrong  would  only  become  more  so  by  a  i-efnsaL  Here  the  de- 
fendant had  explicitly  disavowed  any  obligation  to  Hope  and 
denied  his  ownership,  and  cajised  the  stock  to  be  sold  as  the 
property  of  Satterlee.  What  had  occurred  was  a  distinct  denial 
of  Hope^s  right  to  the  stock  or  any  of  the  dividends.  After 
snch  a  denial  it  was  not  needed  that  Hope  should  make  a  demand 
to  put  the  defendant  in  the  wrong,  for  it  already  stood,  delib- 
erately and  defiantly,  in  that  attitude.  Its  action  was  equivalent 
to  a  refusal  to  pay  any  one  except  its  own  chosen  transferee, 
whose  right  alone  it  recognized.  Hope  himself  and  his  assignee 
were  not  bound  to  make  a  demand.  The  refusal  was  already 
complete  by  the  defendant's  own  action.  It  was  of  no  concern 
to  whom  Hope  assigned,  for  the  denial  of  his  right  was  a  denial 
as  to  those  succeeding  to  that  right.  The  defendant's  complaint 
.  comes  to  no  more  than  this  :  that  having  once  refused  it  ought 
to  have  a  new  opportunity  to  repent,  solely  because  the  right  of 
action  had  passed  to  a  new  owner.  Our  conclusion  does  not 
stand  upon  any  fancied  inability  of  the  bank  to  pay  these  divi- 
dends, or  even  to  deliver  sixty-one  shares  of  stock,  but  upon 
the  action  of  the  defendant  in  totally  repudiating  the  whole  of 
Hope's  rights. 

It  ifi  further  ai^ed  that  plaintiff's  remedy  was  an  action  iti 
equity  to  compel  a  transfer  on  the  books,  or  an  action  against 
the  bank  for  its  wrong  and  to  recover  the  damages  suffered. 
That  such  remedies  exist  does  not  alter  plaintiff's  right  to  pur- 
sue that  which  he  has  chosen.  Each  of  those  remedies  would 
inevitably  stand  upon  Hope's  ownership.  To  compel  the  bank 
to  register  is  to  concede  the  validity  of  the  transfer  and  found 
a  right  upon  it,  and  damages  could  only  be  awarded  to  the  ex- 
tent of  the  stock  and  dividends  on  the  same  theory.  And  if, 
as  we  have  said,  Hope  became  the  absolute  owner  as  between 
himself  and  the  bank,  he  must  be  awarded  the  right  of  an 
owner,  whatever  other  remedies  exist.  The  condition  the 
defendant  may  find  itself  in  we  need  not  consider.  There  are 
always  consequences  of  a  wrong  to  a  wrong-doer. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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OF  THE 


CATJSI3   DECIDED  DURING   THE  PERIOD   EMBRACED  IN  THIS 
VOLUME,  WHICH  ARE  NOT  REPORTED  IN  FULL. 


Auk  Keese,  Respondent,  v.  Wiluam  Smyth,  acting  Snperin^ 
tendent,  Talcott  H.  Kussell,  Receiver,  etc.,  et  al..  Appel- 
lants. 

Where  a  notice  of  appeal  from  a  final  judgment  doee  not  specify  and  gives 
no  notice  of  an  intention  to  review  an  interlocutory  judgment,  the  lat- 
ter, as  to  all  points  covered  thereby,  is  to  be  taken  as  the  settled  law  of 
the  case,  and  is  not  open  for  review  upon  the  appeal.  (Code  of  Civil 
Procedure,  §§  1801,  1816.) 

The  receiver  of  an  insolvent  New  York  life  insurance  company  entered 
into  a  contract  with  a  Connecticut  company  by  which  the  latter  agreed 
to  assume  the  liabilities  of  the  former  company  upon  its  outstanding 
policies.  Certain  of  the  policy-holders  in  the  New  York  company  sur- 
rendered their  policies  to  the  Connecticut  company,  receiving  its  policies 
in  exchange.  By  the  interlocutory  judgment  herein  it  was  determined 
that  only  the  holders  of  the  policies  of  the  New  York  company  were  en- 
titled to  share  in  the  distribution  of  the  fund  deposited  by  that  company 
with  the  superintendent  of  the  insurance  department.  Held,  that  the 
Connecticut  company  did  not,  by  virtue  of  the  surrender  of  said  poli- 
cies, become  a  policy-holder  in  the  New  York  company  and  was  not  en- 
titled  to  share  in  the  distribution. 

Certain  policy-holders  in  the  New  York  company  retained  their  policies, 
but  paid  one  or  more  premiums  to  the  Connecticut  company.  Held^  that 
such  payments  could  not  be  considered  as  assents  to  the  contract;  and 
that  the  parties  making  them  did  not  thereby  relinquish  their  right  to 
share  in  the  distribution  of  said  fund. 

(Argued  January  16,  1884  ;  decided  February  8,  1884.) 

This  action  was  brought  by  plaintifE  as  a  policy-holder  of 
the  National  Life  Insurance  Company  of  this  State  to  procure 
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a  distribution  of  the  iund  in  the  hands  of  the  snperintendent 
of  the  insurance  department.  Two  rival  receivers,  each  claim- 
ing to  represent  the  American  Life  Insurance  Company  of 
Connecticut,  appeared  and  claimed  a  share  of  said  fund.  An 
interlocutory  judgment  was  entered,  settling  the  rights  of  the 
parties  to  the  fund,  and  a  referee  was  appointed  to  fix  and 
determine  the  share  of  those  entitled  under  said  judgment. 
The  report  of  the  referee  was  confirmed,  and  judgment  or- 
dered and  entered.  The  said  receivers  and  certain  policy- 
holders appealed.  No  reference  was  made  to  the  interlocutory 
judgment  in  the  notice  of  appeal. 

Further  facts  appear  in  the  following  extracts  from  the 
opinion, 

"  Each  of  the  four  points  raised  on  behalf  of  the  New  Ilaven 
company  through  its  receiver  appear  to  us  covered  by  the  in- 
terlocutory judgment  which  is  not  open  to  our  review.  The 
appeal  is  taken  from  the  final  judgment,  and  gives  no  notice 
of  an  intention  to  review  the  interlocutory  order.  (Code  of 
Civ.  Pro.,  §§  1301,  1316.)  We  must  take  that,  bo  far  as  it 
goes,  as  the  settled  law  of  the  case,  and  as  determining  the 
rights  of  the  parties. 

"The  New  Haven  company  cannot  have  the  capital  of  the 
fund,  because  the  decree  adjudges  that  it  shall  not  have  it,  but 
is  entitled  only  to  a  possible  surplus,  which  the  facts  show  can- 
not exist.  Nor  is  it  entitled  to  share  with  the  policy-holders 
of  the  New  York  company  as  the  representative  of  tlie  re- 
insured risks  and  the  like,  because  the  interlocutory  judgment 
expressly  adjudges  that  the  fund  shall  be  distributed  among 
the  policy-holders  of  the  New  York  company  *  other  than  the 
plaintiff,'  until  they  are  fully  paid.  It  may  be  added  that  there 
is  no  word  of  proof  that  the  New  Haven  company  ever  became 
a  policy-holder  in  the  New  York  company,  even  if  that  were 
possible.  The' New  York  policies  it  held  were  all  surrendered 
or  canceled  policies.  Upon  a  reinsurance  ,in  the  New  Haven 
company  the  New  York  policy  was  surrendered,  but  not  as- 
signed. If  its  surrender  value  was  paid  in  cash  it  was  thereby 
extinguished.  If  the  insured  died  and  the  loss  was  paid,  the 
policy  was  canceled.    All  this  flowed  from  the  eflEect  of  the 
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contract  between  the  two  companies,  which  put  the  New 
Haven  company  in  the  place  of  the  New  York  company  as  to 
all  policy-holders  whose  acts  constituted  an  assent  to  the  change. 
There  was,  therefore,  and  could  be  no  assignment  of  the  policies 
in  question,  and  in  virtue  of  their  extinguishment  the  New 
Haven  company  did  not  become  a  policy-holder  in  the  New 
York  company.  Not  being  such,  it  was  clearly  excluded  by 
the  terms  of  the  interlocutory  judgment  from  sharing  in  the 
distribution. 

'^  The  final  point  made  does  not  seem  to  us  definitely  raised 
in  the  case.  And  yet  in  the  great  volume  of  evidence,  calcu- 
lations, legal  proceedings  and  exhibits,  which  we  have  sought 
to  master  and  appreciate,  it  is  possible  that  it  was  somewhere 
raised  more  definitely  than  in  the  final  exceptions  to  the  judg- 
ment. The  New  York  company  became  insolvent  and  was  put 
into  the  hands  of  a  receiver  on  the  21st  of  October,  1873.  The 
New  Haven  company  failed  in  September,  1878,  so  that  for 
about  five  years  it  continued  business  after  the  insolvency  of  the 
New  York  company.  The  case  now  suggested  is  that  of  a  policy- 
holder in  the  New  York  company,  who,  retaining  his  policy 
therein,  paid  one  or  more  premiums  thereon  to  the  New  Haven 
company,  and  then  ceased  to  pay  at  all,  and  the  result  asserted 
is  that  such  policy-holder  lost  his  recourse  against  the  remain- 
ing assets  of  the  New  York  company  by  reason  of  such  pay- 
ment  of  premiums.  The  argument  is  that  it  amounted  to  a 
recognition  of  the  New  Haven  company  as  insurer,  and  an  as- 
sent to  the  contract  between  the  two  companies.  We  do  not 
think  so.  The  insured  never  parted  with  his  New  York  policy 
or  transferred  it.  There  was  no  necessity  to  pay  premiums 
upon  it  in  order  to  preserve  its  claim  against  the  assets  of  the 
insolvent  company.  That  claim  remained  so  long  as  the  policy- 
holder kept  his  policy  without  transfer,  surrender  or  cancella- 
tion. He  might  pay  further  premiums  upon  it  as  a  means  of 
procuring  some  additional  right  as  against  the  New  Haven 
company,  and  when  he  ceased  those  payments  may  have  lost 
that  right,  but  he  did  not  thereby  lose  his  claim  upon  the  as- 
sets of  the  company  whose  policy  he  continued  to  hold  and 
which  he  had  never  transferred,  surrendered  or  canceled.     On 
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the  contrary,  he  paid  premiams  on  the  policy  he  held,  and  in- 
dicated a  purpose  to  preserve  its  force  against  both  companies 
and  for  all  purposes.  It  cannot  at  all  be  warped  into  an  in- 
tended abandonment  of  his  claim  against  the  assets  of  the  New 
York  company.  He  remained  entided  to  share  in  the  guaranty 
fund  of  the  company  whose  policy  he  held.  He  lost  only  any 
right  against  the  New  Haven  company  which  his  continued 
payment  of  premiums  to  it  by  possibility  might  have  given 
him." 

Baphad  J.  Moses,  Jr.,  for  appellants. 

Wm.  H.  IngersoU  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  New  York,  West 
Shore  &  Buffalo  Railway  Company,  to'Acquire  Title  to 
Lands  of  Johanna  Pass  and  Others. 

(Aigaed  Januaiy  29,  1884 ;  decided  Febroary  8,  1884.) 

E,  Countryman  for  appellant. 

Matthew  Hale  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


liSt*  tS|     Bolton  Hall  et  al.,  Appellants,  'o.  The  UNrrBD  States  Eb- 
FLBCTOB  CioMPANY,  Respondent 

(Argued  January  29, 1884 ;  decided  February  8, 1884.) 
WiUiam  B,  Ilornhlower  for  appellants. 
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Edward  P.  Wilder  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed 


GsoBGB  GoDFRBT,  Administrator,  etc.,  Bespondent,  v.  Ogden 
P.  Pell,  Appellant. 

(Argued  Janaaiy  80, 1884 ;  decided  Februarys,  1884.) 

Samtid  Sand  for  appellant. 

Edward  D.  McCarthy  for  respondent. 

Agree  to  afibm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Anns  Eeess,  Eespondent,  v.  William  Smtth,  Superintend- 
ent, etc.,  et  al.,  Appellants. 

(Argued  January  29, 1884 ;  decided  February  26,  1884) 

This  action  was  brought  to  determine  the  rights  of  the 
parties  and  to  procure  a  distribution  of  a  fund  in  the  hands 
of  the  superintendent  of  the  insurance  department  of  this 
State,  deposited  bj  the  National  Life  Insurance  Company  to 
secure  its  policy-holders.  The  appeal  was  from  judgment  of 
General  Term,  affirming  a  judgment  of  Special  Term,  confirm- 
ing the  report  of  a  referee  appointed  under  an  interlocutory 
judgment  to  determine  the  persons  entitled  to  share  in  the 
fund,  and  to  value  the  outstanding  policies  and  directing  dis- 
tribution in  accordance  with  the  report. 

The  only  point  raised  upon  the  trial  was  that  the  referee 
erred  in  the  valuation  of  the  outstanding  policies. 

To  the  report  of  the  referee  was  attached  schedules  showing 
SicKELS  —  Vol.  L.  82         . 
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in  detail  the  outstanding  policies,  and  their  vahies,  respective] j. 
The  report  did  not  state  the  principle  adopted  in  computing 
the  valnes,  bat  simply  that  the  referee  examined  on  oath  one 
Mortimore,  an  actuary,  as  to  snch  value,  and  that  on  the  proofs 
taken  and  the  report  of  the  actuary,  he  finds  as  matters  of  fact 
the  values. to  be  as  stated  in  the  schedules.  The  report  of  the 
actuary  was  not  included  in  the  case.  The  court  say :  "There 
is  nothing,  so  far  as  we  can  discover,  in  this  report  or  the  other 
papers  fonning  part  thereof  which  presents  any  question  of  law 
in  respect  to  the  valuation  of  the  policies  in  question."   *  *   * 

"  We  are  unable  to  see  how  this  question  is  presented  by  the 
case  before  us.  It  does  not  show  what  tables  were  used  to 
value  the  policies,  and  there  is  no  finding  by  the  referee  as  to 
the  principle  upon  which  the  valuations  were  made,  but  these 
valuations  are  simply  reported  as  matters  of  fact  found  by  the 
referee  upon  the  testimony  and  report  of  the  actuary  and  other 
proofs  taken  on  the  reference.  It  would  be  contrary  to  settled 
rules  to  look  into  the  testimony  and  search  there  for  material 
to  found  an  allegation  of  error  not  apparent  upon  the  face  of 
the  report. 

"The  appellants  have  sought  to  supplement  the  case  by  adding 
in  an  appendix  a  copy  of  an  affidavit  of  the  actuary  stating  the 
method  of  calculation  adopted  by  him  in  computing  the  valua- 
tions. This  affidavit  is  verified  under  date  of  the  12th  of 
February,  1881,  and  appears  to  have  been  filed  on  the  18th  of 
May,  1881,  after  the  case  was  brought  to  a  hearing  at  the 
Special  Term,  and  is  accompanied  by  a  certificate  of  the  clerk 
of  Kings  county  that  it  is  a  transcript  of  an  original  filed  in 
his  office.  It  does  not  constitute  part  of  the  judgment-roll  and 
is  not  referred  to  in  the  judgment  at  Special  Terra,  nor  is  there 
any  thing  to  show  that  it  was  ever  before  the  court  below. 
This  mode  of  raising  a  question  for  review  on  appeal  is  quite 
unknown  in  practice.  The  affidavit  forms  no  part  of  the 
referee's  report,  but  was  made  long  after  that  report  was  made 
and  filed.  It  could  not  legitimately  have  been  considered  in 
the  appeal  to  the  General  Term  and  does  not  appear  to  have 
been  in  fact  before  it,  and  it  has  no  proper  place  in  the  case 
on  appeal  to  this  court." 
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liwphdel  J.  MaaeSy  Jr.^  for  appellants, 

Wm,  n.  IngeraoU  for  respondent. 

Eapallo,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Fablin  Ball,  as  Executor,  etc.,  Eespondent,  v.  Russell  B. 
BroDLBOoM  et  al.,  Executors,  etc.,  Appellants. 

(Argued  January  81,  1884 ;  decided  February  26,  1884.) 

This  was  a  reference  under  the  statute  of  a  daim  for  services. 

WaylanA  F.  Ford  for  appellants 

yfaUon  M.  Rogers  for  respondent. 

Agree  to  modify  judgment  by  reducing  rate  of  interest  one 
per  cent  from  January  1,  1880,  to  September  14,  1881,  and  to 
affirm  as  modified  ;  no  opinion. 

All  concur. 

Judgment  accordingly. 


Fhkderiok  Loomis,  as  Trustee,  etc.,  v.  G.  Byron  Doud,  Admin- 
istrator, etc.  Appellant;  George  A.  White  etal.,  Rt>- 
spondents. 

(Argued  January  81. 1884 ;  decided  February  26, 1884.) 

Frederic  A,  Lyman  for  appellant, 

C.  L,  Stone  for  respondents. 

Agree  to  affirm  on  opinion  in  Tillman  v.  Davis  {anUy  p.  17). 
All  concur. 
Judgment  affirmed. 
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Albert  F.  Gladding,  as  Executor,  etc.,  Appellant,  v.  LoinsA 
F.  FoLLBTT,  Respondent. 

(Argaed  Janaarj  81,  1884 ;  decided  February  26,  1884.) 

Isacu)  S.  NewfUm  for  appellant. 

jB,  J.  Soofield  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Hbnbibtta  Helmbigh  et  al.,  Executors,  etc.,  Hespondents,  v. 
WiLUAM  T.  A.  Habt,  Appellant 

(Argued  February  6, 1884 :  decided  February  26, 1884.) 

Chwrles  H,  Machin,  for  appellant. 

George  A,  Black  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


PsTTEB  Oallaghan,  as  Administrator,  etc.,  Respondent,  v.  Thb 
Bomb,  Watebtown  &  Ogdbnsbubgh  Kailboad  CIompant, 
.  Appellant. 

(Argued  February  6,  1884 ;  decided  February  26, 1884.) 

Edmund  B.  TTyn/i  for  appellant. 

Denme  0*Brien  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  L.  Sutheilland  et  al.,  Executors,  etc.,  Bespondents   v, 
Laubjen  C.  Woodbuff,  Appellaat. 

Same  Bespondente  v.  Same  Appellant. 

(Argaed  Febroary  8,  1884;  decided  February  26, 1884.) 

A.  J.  Vanderpoel  for  appellant. 

S.  P.  Noah  for  respondents. 

Agree  to  affirm ;  no  opinion. 
Judgments  affirmed. 


William  J.  Callahan,  as  Executor,  etc.,  Eespondent,  v.  John 
S.  Bancboff,  Impleaded,  etc..  Appellant 

(Argued  February  25,  1884 ;  decided  March  4, 1884.) 

A.  JR.  Dyett  for  appellant. 

John  JR.  Doe  Paaaos  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People,  ex  rel.  Clinton  B.  Smtth,  Appellant,  v.  The 
BoABD  of  Tbustees  OF  THE  ViLLAGE  OF  Flushino,  Re- 
spondent. 

(Argued  February  26, 1884 ;  decided  March  4, 1884.) 

G.  H.  Stanbrough  for  appellant. 

C.  W.  Plectscmts  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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la  the  Matter  of  the  Sscubity  Lifb  Inbubanoe  and  AirKunr 

Company. 

(Argaed  Febraary  26, 1884  ;  decided  March  4,  1884.) 

WHMam  Barnes  and  Rapfiod  J.  MoseSy  Jr.^  for  appellants. 

Dennis  0*Brierh^  attorney-general,  and  George  W.  Wingaie 
for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  of  the  State  of  New  York  v.  The  Empebb 
Mutual  Life  Insurance  Company. 

(Argaed  February  26,  1884;  decided  March  4,  1884.) 

Raphael  J.  MoseSy  Jr.^  for  appellants. 

George  W.  Wingate  for  respondent. 

Agree  to  affirm ;  no  opinion. 
*  All  concur. 
Order  affirmed. 


The  Attorney-General  v.  Eesbrvb  Mutual  Lifb  Inauranoe 

Company. 

(Argaed  Febraary  26, 1884 ;  decided  March  4, 1884.) 

Raphad  J,  Moses^  Jr.^  for  appellant. 

William  C.  Tndl  for  respondent. 

Agree  to  affirm ;  no  opinion.  v 

All  concur. 
Order  affinned. 
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The  Emigbant  Ikdustsial  Savinos  Bake,  BeepoDdent,  v. 
Thomab  J.  Olutb,  Impleaded,  etc.,  Appellant! 

(Argued  Febraary  26, 1884  ;  decided  March  4, 1884.) 

Samud  Hamd  for  appellant. 

JBarthcHemew  Skaata  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  coricnr. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  Adelaide  Clement  to 
compel  an  Accounting. 

(Argned  Febraary  26, 1884 ;  decided  March  4, 1884.) 

Henry  Smith  for  appellant. 

Benjamin  B.  Foster  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Andrew  Donlon,  as  Administrator  etc,  Appellant,  v.  The 
Long  Island  Railroad  Company,  Respondent 

(Argued  January  28,  1884 ;  decided  March  11, 1884.) 

Samud  D.  Morris  for  appellant. 

Ed/ward  E,  Spragiie  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Danforth,  J.,  dissenting. 

Judgment  affirmed. 
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114  soi     Ctitthia  Bbonk,  as  Administratrix,  etc.  Appellant,  v.  The 
ly  S?         New- York  &  New  Hayen  RAiufiOAB  Co.,  Kespondent. 

An  order  of  General  Term  granting  a  new  trial  in  a  caoe  tried  bj  a  jurj  is 

not  appealable  to  this  ooort,  where  a  material  and  controverted  qaestion 

of  fact  was  Snvolved,  upon  which  the  General  Term  might  have  granted 

^the  new  trial ;  and,  although  both  parties  desire  it,  such  an  appeal  will 

not  be  entertained. 

(Aigoed  February  29,  1884;  dedded  Mafch  11,  1884.) 

The  mem.  of  opinion  of  which  the  following  is  a  copy  states 
the  nature  of  the  appeal  and  the  material  facts. 

^^TTpon  the  trial  a  nonsuit  was  denied  and  the  case  snb- 
mitted  to  the  jury  as  one  in  which  a  verdict  might  be  had  ac- 
cording to  the  estimation  of  the  jury  of  certain  facts  in  evi- 
denoe.  They  decided  in  favor  of  the  plaintiff.  A  motion  was 
then  made  for  a  new  trial,  upon  the  judge's  minutes,  and  it 
being  denied,  the  defendant  after  judgment  appealed  to  the 
General  Term  both  from  the  order  and  the  judgment,  where 
the  judgment  was  reversed  and  a  new  trial  ordered. 

In  such  a  case  it  has  been  often  held  that  no  appeal  lies  to 
this  court  (  Wright  v.  Euntevy  46  N.  T.  409 ;  Sands  v.  Orook&j 
id.  564 ;  Dickson  v.  B^way  and  Seventh  Ave.  Ji.  R.  Cb.,  47 
id.  507;  Harris  y.  BurdeU,  73  id.  136;  Whitson  v.  David^ 
81  id  645),  and  although  both  parties  desire  otherwise,  we 
must  follow  these  decisions  and  dismiss  the  appeal  now  before 
us.  It  is  not  suggested  by  the  plaintiff  that  the  question  sab- 
mitted  to  the  jury  was  immaterial,  nor  that  it  should  have  been 
decided  in  his  favor  by  the  court  as  matter  of  law.  Such  claim 
would  be  untenable.  The  evidence  was  at  least  not  wholly  in 
his  favor,  and  at  the  trial  the  defendant  insisted  that  no  case 
had  been  made  out  and  that  a  nonsuit  should  have  been  granted. 
The  case  is  one,  therefore,  where  controverted  and  material 
questions  of  fact  are  involved,  and  for  their  review  by  this 
court  no  provision  has  been  made.  In  Harris  v.  BurdeU 
(supra)  two  cases  are  pointed  out  in  which  after  trial  by  jury 
an  appeal  from  the  order  of  the  General  Term  may  be  had. 
The  present  is  not  one  of  them.    In  order,  however,  that  the 
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plalntifE  may  take  Buoh  course  in  the  court  below  as  he  may 
think  proper  to  preserve  his  rights,  the  appeal  may  be  dis- 
missed, but  it  must  be  with  costs." 

Jcmiea  W.  Cairns  for  appellant. 

H,  H.  AnderBon  for  respondent. 

Danforth,  J.,  reads  mem.  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


John  0.  Derby,  Appellant,  v,  J.  Earl  Hulbert,  as  Executor, 
etc.,  et  al.,  Respondents. 

(Argued  FebruAry  7»,  1884  ;  decided  March  11, 1884.) 

N.  A,  Woodward  for  appellant. 

WiUia/nh  F.   Cogswell  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Clembnob    B.    Bloomfield,    Bespondent,   v.    Stephen  A. 
Bjbtcham,  Appellant. 

The  affidavit  required  by  the  Code  of  Civil  Procedure  (g  1279)  to  aocom- 
paoy  the  case  on  Bubmlseion  of  a  controversy  npon  admitted  facts,  must 

I  be  made  by  one  of  the  parties  where  there  is  a  natural  person  a  party  by 
whom  it  may  be  made  ;  an  affidavit  of  an  attorney  of  one  of  the  parties 
is  insufficient. 

(Submitted  March  8,  1884 ;  decided  March  11,  1884.) 

This  was  an  appeal  from  a  judgment  of  General  Term  ren- 
dered upon  a  case  submitted  under  section  1279  of  the  Code 
SicKBLS  —  Vol.  L,  83* 


658  MEMORANDA  OP 

of  Civil  Procedure.  The  affidavit  which  accompanied  the 
case  submitted  was  made  by  the  attoraey  for  the  plaintiS. 

The  court  say : 

"  To  avoid  collusive  or  fictitious  submissions  the  Code  (§  1279) 
requires  that  to  entitle  parties  to  submit  a  controversy, 
the  case  must  be  accompanied  with  the  affidavit  of  one  of  the 
parties^  to  the  effect  that  the  'controversy  is  real,  and  that  the 
submission  is  made  in  good  faith  for  the  purpose  of  determin- 
ing the  rights  of  the  parties.  An  attempt  has  been  made  in 
the  present  case  to  comply  with  that  provision,  but  the  affidavit, 
instead  of  being  made  by  one  of  the  parties  and  being  posi- 
tive, is  made  by  the  attorney  in  fact  of  one  of  the  parties, 
who  swears  that  the  submission  is  made  in  good  faith  and  that 
the  controversy  is  real  to  the  best  of  Jiis  knowledge,  informa- 
tion and  belief. 

"  There  is  no  authority  in  the  Code  for  making  such  an  affi- 
davit by  attorney,  and,  as  the  facts  required  to  be  stated  are 
peculiarly  within  the  knowledge  of  the  parties,  we  think  it 
should  be  made  by  one  of  them,  and  that  the  affidavit  of  an 
attorney  is  not  a  compliance  with  the  statute,  when  there  is  a 
natural  person,  a  party  to  the  proceeding,  by  whom  it  may  be 
made." 

Charles  Benner  for  appellant. 

Frcmh  E.  BlachvoeU  for  respondent. 

R^PALLo,  J.,  reads  mem.  for  reversal  of  judgment  and  dis- 
missal of  proceedings. 
All  concur. 
Judgment  accordingly. 


BoBERT  J.  Livingston,  individually  and  as  Executor,  etc.,  et  al., 
Appellants,  v.  William  H.  Webb  et  al.,  Bespondents. 

(Argued  March  4,  18^  ;  decided  Maich  11,  188i) 

Eliridge  T*  Gerry  for  appellants. 
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Oeorge  S.  Hainlin  for  respondents. 

Agree  to  affinn  ;  no  opinion. ' 
All  concur. 
Judgment  affirmed. 


Mart   McGough,  as   Administratrix,   etc.,    Respondent,   v. 
Thomas  R.  Sharp,  as  Receiver,  etc.,  Appellant. 

(Argaed  March  4,  1884  ;  decided  March  18. 1884.) 

Edward  E.  Spr<igue  for  appellant. 

Samtid  D.  Morns  for  respondent. 

Agree  to  affirm ;  no  opinion. 
:   All  concur,  except  Ruoer,  Ch.  J.,  Earl  and  Rapallo,  JJ., 
who  dissent  on  the  ground  that  the  report  of  the  common 
couijcil  committee  was  improperly  received  in  evidence. 

Judgment  affirmed. 


Charles  G.  Peters,  Survivor,   etc..   Respondent,  «.  Lewis 
Edwards,  Appellant. 

(Argaed  March  6,  1834  ;  decided  March  18, 1884.) 

E.  B.  Ilinsdcde  for  appellant. 

O.  L,  Rives  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Ellen  Roach,  as  Administratrix,  etc.,  BespoDdent,  v.  Tub 
*     FoBT  Obanoe  Paper  Company,  Appellant. 

(Argued  Karcfa  8, 1884;  decided  March  18.  1884.) 

JSamtiel  Hand  for  appellant. 

«/l  B.  CFMaOey  for  respondent 

Agree  to  affirm ;  no  opinion. 
AH  ooQcur. 
Jadgrment  affirmed. 


WcnrssD  Coopeb,  as  Administratrix,  etc.,  Bespoudent,  v.  Thb 
Nsw  York,  Lakb  Ebds  and  Wkstebn  Bailboad  Gompant, 
Appdlant 

(Argued  BCarch  10. 1884  ;  decided  March  18, 1884.) 

William  C.  De  Witt  for  appellant. 

CharleB  J.  Patterson  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  £abl  and  FmoH,  JJ.,  dissenting,  and 
Rapallo,  J.,  not  voting. 
Judgment  affirmed. 


Oatharinb  Lockwood,  as  Administratrix,  etc..  Respondent,  v. 
Tub  New  York,  Lake  Erie  and  Western  Railroajd  Com- 
pany, Appellant. 

(Argued  Mardi  4,  1884  ;  decided  March  21,  1884.) 

Uu>i^  K  Carr  for  appellant. 

Allmm  it'  O'Neill  for  respondent. 
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Agree  to  affirm  order,  and  for  judgment  absolute  against 
appellant ;  no  opinion. 
All  concur. 
Judgment  accordingly. 


Lewis  Cuddkback,  Appellant,  v.  Osoab  F.  Sherman,  Re- 
spondent, et  al. 

(Argaed  March  5. 1884 ;  decided  March  21,  1884.) 

The  judgment  in  this  action  was  reversed  because  of  error 
in  the  reception  and  the  rejection  of  evidence.  No  question  of 
any  general  interest  was  presented. 

W.  S,  Oitddebaok  for  appellant. 
Zewis  E.  Oarr  for  respondent. 

Per  curiam  mem.  for  reversal  of  judgment  and  granting  new 
trial. 

All  concur. 
Judgment  reversed. 


MioHAEL  Bennett  et  al..  Executors,  etc.,  Appellants,  v,  John 
M.  Peok,  Respondent. 

(Argued  March  7, 1884 ;  decided  March  21,  1884.) 

Simon  Dttnne  for  appellants. 

Eugene  Bv/rlingame  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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William  C.  Bbowbtino  et  aL,  Exeeatora,  etc,  BeBpondents,  «. 
Thb  Shelby  Ibok  Oompast,  Appellant. 

(Argued  Mftrch  10.  1884 ;  decided  BCuch  21,  1884.) 

E.  More  for  appellant. 

« 
William  A.  Beach  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Charles  K  Pattkeson,  as  Receiver,  etc.,  Eespondent,  v.  Dan- 
iel Robinson  et  al.,  Appellants. 

(Argaed  Maidi  11,  1884 ;  decided  Biarch  21, 1884.) 

Esek  Caweiri  for  appellants. 

Simon  W.  Rogendale  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Catharine  Owens,  Respondent,  v.  J.  J.  Bloomer  et  al..  Ad- 
ministrators, etc.,  Appellants. 

(Argued  March  11,  1884 ;  decided  Mansh  21,  lfi84.) 

J.  McOuire  for  appellants. 

li.  King  for  respondent. 

Order  of  Qeneral  Term  reversed  and  decree  of  surrogate 
affirmed. 

All  concur ;  no  opinion. 

Order  reversed  and  decree  affirmed. 
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Hasbison  Spragub  et  al.,  Kespondents,  v.  Tusney  W.  Riohasds 
et  al.,  AppellantB. 

(Sabmitted  March  11,  1884 ;  decided  March  21, 1884.) 

J.  <&  Q,  Van  Voorhis  for  appellants. 

K  W.  Gardner  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People,  ex  rel.  Hibam  Owen   et  al.,  Respondents,  v. 
Arthur  D.  Seavy  et  al.,  Auditors,  etc.,  Appellants. 

(Argaed  March  11.  1884 ;  decided  March  21, 1884.) 

A,  Pond  for  appellants. 

Charles  S.  Lester  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Application  of  The  Cobtland  &  Homer 

R.  R.  Co. 

(Argued  March  11, 1884 ;  decided  March  21, 1884.) 

Leiois  MarsJiaU  for  appellant. 

R.  IL  Ihiell  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rugeb,  Oh.  J.,  not  sitting. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  v.  The   Globe 
Mutual  Life  Insubanoe  Company. 

(Argued  March  11. 1884  ;  decided  March  21. 1884.) 

Haphad  J.  Mosesy  Jr.^  for  appellant. 

George  W.   Winga/U  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affinned. 


In  the  Matter  of  the  Application  of  Elizabeth  L.  Ensign,  as 
Executrix,  etc.,  to  compel  MABnN  S.  Ouykendall,  Receiver, 
etc.,  to  refund  moneys,  etc. 

(Submitted  March  11,  1884  ;  decided  March  21,  1884.) 

Martin  S.  Ouykendall,  as  receiver  of  the  Dodge  &  Steven- 
son Manufacturing  Oompanj,  under  aji  order  of  the  Supreme 
Oourt,  made  an  assessment  of  the  stockholders  of  said  com- 
pany. H.  J.  Ensign,  the  petitioner's  testator,  was  a  stock- 
holder, and  upon  his  failure  to  pay  the  assessment  against 
him,  an  action  was  brought  to  recover  the  same.  Tliat 
action  was  tried,  and  a  verdict  rendered  therein  in  favor  of 
plaintiff ;  without  waiting  for  the  entry  of  judgment  Ensign 
paid  the  same  with  costs.  Thereafter  in  another  of  the  actions 
so  brought  this  court  held  tlie  assessment  to  be  invalid.  (Cuyken- 
daU  V.  Comhigy  88  N.  Y.  139.)  Thereupon  this  application 
was  made  for  an  order  requiring  the  receiver  to  refund  to  peti- 
tioner the  money  so  paid.  The  Special  Term  granted  the  order 
asked  for.  This  was,  however,  reversed  by  the  General  Term 
"  without  prejudice  to  any  subsequent  proceedings  or  suit" 

The  court  here  say : 

"  We  tliink  the  order  in  question  is  not  appealable.  If  the 
court  below  were  of  the  opinion,  as  they  very  well  might  have 
l)een,  upon  the  papers  presented,  that  the  facts  relating  to  the 
fund  in  question,  and  the  claims  of  the  various  parties  inter- 
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ested  therein,  did  not  so  sufficiently  and  clearly  appear  as 
to  enable  them  intelligently  to  adjudicate  upon  the  questions 
involved,  it  was  clearly  within  their  discretion  to  reverse  the 
order  made  at  Special  Term  and  send  the  case  back  for  further 
proceedings  therein.  Many  reasons  existed  for  adopting  such 
a  course. 

"  The  questions  as  to  how  much  of  the  fund  still  remained 
unexpended  in  the  hands  of  the  receiver  ;  how  much  had  been 
paid  out  by  him,  and  whether  any  or  all  of  such  payments 
were  authorized  or  not,  and  if  any  balance  of  the  fund  still  re- 
mained in  the  hands  of  the  receiver,  who  were  the  persons 
entitled  to  participation  in  its  distribution,  were  all  material 
and  necessary  facts  which  should  be  made  to  appear  to  the 
court  before  any  order  could  properly  be  made  for  a  distribu- 
tion of  such  fund. 

"  Other  persons  than  the  petitioner  are  interested  in  the  fund, 
and  it  may  turn  out  that  after  deducting  the  amounts  legally ' 
chargeable  thereon,  there  is  not  sufficient  to  pay  the  plaintiff 
the  amount  claimed  by  her. 

"It  would  be  quite  unjust  to  require  the  receiver  to  pay  the 
plaintiff  her  claim  in  full  when  there  are  other  claimants  with 
equities  equal  to  her's  who  might  be  prejudiced  by  such  a 
payment. 

"  Tlie  order  of  the  General  Term  was  doubtless  made  in  tlie 
form  which  it  took  for  the  purpose  of  enabling  the  plaintiff  to 
renew  her  application  to  the  court  below  for  relief  by  way  of 
reference  or  otherwise,  in  such  manner  as  should  enable  all 
other  parties  interested  to  be  he:ird  upon  the  question  of 
the  distribution  of  these  moneys,  and  to  have  the  facts 
presented  to  the  court  in  such  a  form  as  would  enable  them 
intelligently  to  decide  upon  the  respective  rights  of  all  of  the 
parties  interested. 

It  is  not  intended,  in  this  opinion,  to  indicate  the  principles 
upon  which  the  distribution  should  be  ordered  by  the  court  be- 
low, or  whether  it  shall  be  ordered  at  all ;  but,  we  think,  upon 
the  case,  even  as  it  is  now  presented,  that  it  is  probable  that  the 
petitioner  is  entitled  to  some  form  of  relief,  and  it  is  for  the 
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purpose  of  having  that  relief  admiiUBtered  that  the  proceedings 
are  remitted  to  the  Special  Term." 

KuGER,  Ch.  J.,  reads  for  dismissal  of  appeal. 

All  concur. 

Appeal  dismissed. 


|i35  4^       The  People  of  the  State  of  New  Yoek,  Respondent,  v.  The 
Genesee  Valley  Canal  Railroad  Company  et  al.,  Appellants. 

(Ar^ed  Mftrch  11.  1884  ;  decided  March  dl.  1884.) 

This  action  was  brought  to  restrain  defendants  from  building 
the  Genesee  Valley  Canal  railroad  upon  the  line  adopted  by  it 
through  the  village  of  Nunda,  and  t6  compel  its  construction 
.upon  another  route.  The  complaint  was  dismissed.  Defend- 
ant made  an  application  for  an  extra  allowance ;  this  was  denied. 
The  order  stated  that  ^^  this  is  a  difficult  and  extraordinary  case 
within  the  meaning  of  section  3253  of  the  Code  of  Civil  Pro- 
cedure *  *  *  *  but  that  the  value  of  the  subject-matter 
involved  in  this  action  cannot  be  computed,  and  that  tliis  is  not 
a  proper  case  for  such  an  allowance.'*     The  court  here  say : 

"  The  substantial  question  involved  in  this  action  was  the 
right  of  the  defendant,  The  Genesee  Valley  Canal  Railroad 
Company,  under  its  charter  and  the  contract  with  the  State,  to 
construct  its  road  upon  the  line  located  by  the  company  near 
the  village  of  Nunda,  instead  of  upon  the  route  of  the  Gene- 
see Valley  canal,  through  that  village.  The  court  dismissed 
the  complaint.  If  the  action  had  been  maintained,  the  rail- 
road company  would  have  been  deprived  of  the  franchise 
claimed  by  it  to  construct  the  road  on  the  located  line.  The 
primary  interest  involved  in  the  controversy  was  the  value  of 
the  disputed  franchise.  The  amount  the  company  had  ex- 
pended upon  the  located  lino  would  not  be  the  igieasure  of 
value,  noi  would  the  increased  cost  of  constructing  the  road  on 
the  line  of  the  canal  furnish  such  measure.  The  franchise,  if 
nndisputed,  may  have  been  valueless.  There  is  no  evidence 
npon  that  subject,  and  we  concur  with  the  General  Tenn  that 


CAUSES  NOT  REPORTED  IN  FULL.     6G7 

the  papers  present  no  facts  as  a  basis  of  compatation  upon 
which  to  predicate  an  extra  allowance." 

George  Zai^riskie  for  appellants. 

Dennis  O^Brien,  attorney-general,  for  respondent. 

Andrews,  J.,  reads  for  affirmance,  with  costs. 
All  concur. 
Order  affirmed. 


James  O'Dua,  Appellant,  v.  Ma&y.  O'Dea,  Respondent. 

(Submitted  March  11,  1884 ;  decided  March  21,  1884.) 

George  J.  Greetijield  for  appellant. 

De  VOriMenden  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


JoHif  8.  Pboutt,  Respondent,  v.  Tub  Lake  Shobb  &  Michi- 
GAif  Southern  Railway  Gomfant,  Appellant. 

(Argued  March  18, 1884  ;  decided  April  16,  1884.) 

This  case  presented  the  same  questions  and  was  decided  on 
authority  of  O^Brien  v.  Young  {ante^  p.  428). 

Edward  S.  RwpaUo  for  appellant. 

Lucien  Bi/rdeeye  for  respondent. 

Danforth,  J.,  reads  mem.  for  reversal  of  orders  of  Special 
and  General  Terms  and  for  granting  of  motion  on  authority 
of  O'Brien  v.  Young. 

All  concur,  except  Rapallo  and  Andrews,  JJ.,  not  sitting. 

Ordered  accordingly. 
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John  B.  Johnson,  Respondent,  v,  Catharine  Williams,  Ex- 
ecutrix,  et  al.,  Appellants. 

(Argued  January  23,  1884 ;  decided  April  15, 1884.) 

Charles  6^nan^«^  for  appellants. 

Samuel  L.  Gross  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Rapallo,  J.,  not  voting,  and  Andrews, 
J.,  dissenting. 

Judgment  affirmed. 


In  the  Matter  of  the  Probate  of  the  Will  of  John  D  arrow. 
(Argued  March  21,  1884  ;  decided  April  15, 1884.) 

This  was  an  appeal  from  a  judgment  of  General  Term 
affirming  a  surrogate's  decree  admitting  to  probate  the  will 
of  John  Darrow. 

The  mem.  of  opinion  is  as  follows : 

"  We  are  unable  to  find  any  question  of  law  in  this  case. 
Our  opinion  upon  the  facts  is  not  material.  Very  much  has 
been  forcibly  said  in  favor  of  the  theory  of  undue  influence 
operating  upon  the  mind  of  the  testator,  but  upon  conflicting 
facts  and  inferences  the  surrogate  and  General  Term  have 
found  in  favor  of  the  will,  and  we  cannot  review  such  a  deter- 
mination. {Matter  of  lioss^  87  N.  Y.  514 ;  Marx  v.  McGlyntiy 
88  id.  357.)  The  substantial  grounds  of  contest  were  that 
one  of  the  principal  beneficiaries  in  the  will  was  the  general 
counsel  and  attorney  of  the  testator,  who  gave  the  instructions 
upon  which  the  will  was  drawn  by  another  but  friendly  attor- 
ney, and  who  had  a  previous  opportunity  to  have  exerted  au 
influence  upon  the  will,  if  so  disposed.  These  facts  were 
grounds  of  suspicion.  Coupled  with  others,  such  as  injustice 
to  deserving  relatives,  whose  disinheritance  lacked  rational 
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explanation,  the  presnmption  of  fact  might  be  very  strong 
unless  met  and  badBQied  by  facts  pointing  in  another  direction. 
In  this  case  the  proofs  indicating  undue  influence  had  their 
weak  spots  and  broken  links,  while  those  indicating  the  con- 
trary were  quite  numerous  and  strong. 

The  beneficiary  did  not  draw  the  will  and  was  not  present 
when  it  was  executed.  The  instructions  he  gave  as  coming 
from  the  testator  were  merely  to  prepare  a  codicil,  and  a  new 
will  was  drawn  by  the  advice  and  suggestion  of  Shepherd,  and 
without  the  request  or  even  the  knowledge  of  Foley  who  gave 
the  disobeyed  direction.  What  the  instructions  given  really 
were  we  do  not  know,  but  that  is  not  the  fault  of  the  propo- 
nents. They  tried  to  disclose  them,  but  the  contestants  objected 
and  prevented  such  disclosure.  That  fact  justifies  the  infer- 
ence that  they  related  to  a  codicil  which  had  no  reference  to 
Foley.  There  must  have  been  a  pre-existing  will  which  Shep- 
herd used  as  the  basis  of  his  draft  modifying  it  only  in  accord- 
ance with  the  instructions.  That  will  was  not  produced.  The 
contestants  did  not  call  for  it,  and  the  proponents  did  not  in- 
troduce it.  The  proof,  therefore,  fails  to  show  that  Shepherd's 
draft  was  in  any  manner  aflEected  or  influenced  by  Foley  so  far 
as  the  devise  to  him  was  concerned. 

The  proofs  again  failed  to  demonstrate  an  unjust  and  un- 
natural treatment  of  relatives,  such  as  could  be  explainable 
only  by  the  presence  of  a  foreign  and  disturbing  influence. 
The  testator,  worth  about  $70,000,  gave  to  his  wife  $8,000. 
At  his  death  in  October,  1882,  he  was  about  seventy  years  of 
age.  His  marriage  to  the  present  widow  was  in  May,  1881, 
so  that  they  had  lived  together  only  about  a  year  and  a  half. 
Of  all  his  relations  in  Saratoga  one  only, — a  niece,  —  was 
present  at  the  wedding.  The  widow  was  allowed  to  testify 
freely  to  her  personal  communications  with  the  testator,  and 
detailing  I'emarks  made  near  the  close  of  his  illness  as  indicat- 
ing that  he  was  flighty,  gave  some  glimpses  of  his  impression 
which  may  liave  been  unfounded,  but  yet  was  in  his  mind 
that  the  widow  might  re-marry  after  his  death.  Under  the 
circumstances  the  provision  for  the  wife  of  eighteen  months  is 
not  open  to  severe  criticism  nor  to  any  serious  extent.     The 
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deceased  had  a  brother,  John,  living  in  Saratoga.  They  had 
qnarreled  and  disagreed.  But  to  John's  son  the  testator  gave 
one-half  of  the  residue  of  his  estate.  His  sister  Mary  was 
dead.  She  had  married  and  moved  to  the  west,  leaving  chil- 
dren in  Iowa  and  Dakota.  To  these  nephews  and  nieces, 
whom  perhaps  he  had  never  seen,  and  abont  whom  he  prob- 
ably knew  but  little,  he  gave  nothing.  He  had  another  sister, 
Mrs.  Whitman,  who  had  been  dead  for  twenty  years,  bnt  who 
left  four  children,  two  of  whom  were  residents  of  Saratoga. 
To  one  of  them  —  Mrs.  Foster  —  whose  residence  was  in 
Michigan,  he  gave  $200,  and  to  another,  Mrs.  Benedict,  $950. 
He  had  a  sister,  Delia  Benedict  To  her  he  gave  $800.  To 
another  sister,  Mrs.  Wayne,  living  in  Detroit,  he  left  nothing. 
He  had  another  brother,  Henry,  living  in  San  Francisco,  to 
whom  he  gave  nothing,  but  small  legacies  were  scattered  about 
among  numerous  other  nephews  and  nieces.  The  case  does 
not  disclose  the  character  of  his  relations  with  these  relatives, 
but  his  will  shows  attention  directed  to  them,  and  choice  made 
among  them.  While  there  is  neglect  for  some  and  but  slender 
provision  for  most,  there  is  no  such  gross  and  unexplainable 
disregard  of  the  ties  of  blood  as  to  add  important  strength  to 
the  inference  of  a  foreign  and  improper  influence.  Yet  some 
force  it  certainly  has,  and  that  must  not  be  overlooked  in  con- 
nection with  other  facts* 

It  is  beyond  reasonable  question  that  the  testator  was  of 
sound  mind  and  memory  when  he  executed  the  will  and  not 
a  man  to  be  readily  influenced  or  controlled  unless  through  his 
reason  and  sense  of  justice.  He  was  seriously  ill  and  doubted 
his  own  recovery,  but  nothing  indicates  that  his  habitual  care  and 
caution  in  the  management  of  his  affairs  had  deserted  him  in 
the  least.  He  was  taken  sick  on  a  Monday,  and  was  then  talk- 
ing to  his  wife  about  business  affairs.  Even  his  friendship  for 
Foley  did  not  blind  him  to  their  neglect,  for  he  spoke  of 
money  he  had  loaned  him  and  that  he  wanted  better  security 
and  asked  to  have  him  sent  for.  On  that  Monday  night  Foley 
came.  The  widow  says  she  was  present,  but  not  all  the  time ; 
that  she  left  the  room  part  of  the  time  and  *  then  he  was  to 
see  him  Tuesday  morning.'      What  passed  at  this  interview 
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we  do  not  know ;  and  it  does  not  appear  that  Foley  ever  saw 
him  again. 

"  The  will  was  executed  on  Wednesday.  Shepherd  came  there 
about  noon.  The  testator  asked  him  if  he  had  the  papers. 
That  indicates  that  the  deceased  knew  who  had  been  intrusted 
with  the  duty  of  their  preparation.  Shepherd  explained  that 
Foley  had  instructed  him  to  draw  a  codicil,  but  he,  Shepherd, 
thought  it  better  to  draw  the  whole  will  over,  to  which  the 
testator  assented.  Shepherd  says  the  deceased  put  on  his 
glasses  and  read  the  will  through,  commenting  when  he  reached 
them  upon  some  of  the  charitable  bequests.  Soon  after,  the 
other  witness  came  in,  and  the  testator  raised  himself  up  in 
bed  and  signed  the  will.  Remembering  that  even  the  widow 
says  that  she  ^  couldn't  recall  any  thing  that  he  was  out  of  his 
head '  until  Friday  and  Saturday,  we  have  here  a  sensible  and 
careful  man,  in  full  possession  of  his  faculties,  who,  having  di- 
rected a  codicil,  is  presented  with  a  will  wholly  re-drawn,  who  for 
that  reason  would  naturally  scan  it  with  care,  who  did  take  it  and 
read,  and  then  with  full  knowledge  and  appreciation  of  his  act 
formally  executed  it.  Some  doubt  is  sought  to  be  thrown  upon 
the  assertion  that  testator  read  the  will  through  by  the  estimate 
of  the  widow  that  its  perusal  would  have  taken  him  half  an 
hour,  while  he  was  busy  about  it  but  fifteen  minutes.  Such 
estimates  are  of  very  little  value  and  not  enough  to  disturb 
the  statement  of  Shepherd. 

"  Thpse  are  the  substantial  facts,  and  they  present  a  question 
of  fact  upon  wliigh  different  minds  might  easily  disagi'ee.  They 
lead  to  contradictory  inferences  and  point  to  hostile  conclu- 
sions. Upon  them  the  surrogate  decided  in  favor  of  the  will. 
The  General  Term,  which  might* have  sent  the  case  to  a  jury  if 
doubtful  about  it,  has  affirmed  the  decision.  The  question  is 
wholly  one  of  fact,  and  beyond  our  reach.  While  we  do  not 
pretend  to  conceal  a  disposition  to  scan  carefully  bequests  like 
this,  they  may,  nevertheless,  be  perfectly  honest  and  fair. 
We  are  bound  by  the  determination  that  this  one  is  of  that 
character." 

Ch/it^  8,  Lester  for  appellant. 
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L,  B,  Pike  for  respondent. 

FmoH,  J.,  reads  for  affirmance. 

All  concur,  except  Kapallo,  J.,  absent. 

Judgment  affirmed. 


Stephen  D.  Oallahan,  as  Administrator,  etc.,  Respondent,  tf. 
Thomas  R.  Shabp,  Receiver,  etc.,  Appellant. 

(Allied  March  31. 1884  ;  dodded  April  15. 1884.) 

EdAJoard  E.  Spr<ig'ue  for  appeUant. 

Roger  A.  Pry  or  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Sarah  Solomon,  Administratrix,  etc.,  Appellant,  v.  The  Man- 
hattan Railway  Company,  Respondent. 

(ArgiMd  March  21, 1884;  decided  April  16. 1884.) 

Oeorge  Putmam  Smith  for  appellant. 

Robert  E.  Deyo  for  respondent. 

Agree  to  dismiss  appeal  upon  authority  of  Haaris  v.  Bur- 
deU  (78  N.  Y.  136)  and  Brofik  v.  N.  7.  cfe  JV.  H.  R.  R.  Co. 
{cmte^  p.  656). 

All  concur. 

Appeal  dismissed. 
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Mabia  Stevens,  as  Administratrix,  etc.,  Respondent,  v.  The 
Jewell  Milling  Compant,  Appellant. 

(Submitted  March  21.  1884 ;  decided  April  16,  1884.^ 

Mobert  Setoell  for  appellant. 

Abel  jE.  Bldckmar  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concnr. 
Judgment  affirmed. 


William  Aschemoor,  Respondent,  v.  Samuel   Emmebt,  Ap- 
pellant. 

(Argaed  April  15.  1884  ;  decided  April  22. 1884.) 

Alex.  Thain  for  appellant. 

John  A.  Foster  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


John  C.  Phillips  et  ah,  Respondents,  v.  Cornelius  A.  Wob- 
TENDYKE,  Appellant. 

(Argued  April  16. 1884 ;  decided  April  22, 1884) 

John  ]i.  Dos  Passos  for  appellant. 

Carlisle  Norwood^  Jr,^  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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In  the  Matter  of  the  Petition  of  Edward  Bobbbts  to  Vacate 
an  Assessment. 

(Argaed  April  15, 1884  ;  decided  April  22, 1884) 

Moody  B,  Sinitii  for  appellant. 

D.  J.  Dean  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  George  C.  Genet  for 
a  Writ  of  Mandamus  to  the  Collector  of  Arrears  of  Taxes  of 
the  City  of  Brooklyn. 

(Argued  April  15,  1884  ;  decided  April  22,  1884.) 

George  G,  Genet^  appellant,  in  person. 

Alfred'  E,  Mudge  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Oixier  affirmed. 


Buffalo  Lubricatino  Oil  Company  (Limited),  Appellant^  v. 
Charles  M.  Everest,  Impleaded,  etc.,  Bespondent. 

(Submitted  April  15,  1884  ;  decided  April  22,  1884) 

Tlwmas  Corlett  for  appellant. 

TJwmas  G.  Outerhridge  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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William  H.  Hills,  Respondent,  v.  The  Pbkkskill  Savings 
Bank  et  al.,  Appellants. 

An  application  for  an  order  dispeusiug  with  or  limiting  the  security  required 
to  stay  execution  op  appeal  to  this  court,  may  not  be  made  here,  but 
should  be  made  to  the  court  "in  or  Irom  which  the  appeal  is  taken.'* 
(Code  of  Civil  Procedure,  §  1312.) 

It  seems  that  the  only  cases  where  the  application  may  be  made  to  the  court 
to  which  the  appeal  is  taken  (except  where  the  appeal  is  in  the  same  court 
which  rendered  the  judgment  or  made  the  order  appealed  from)  are  those 
where  the  appeal  is  to  the  Supreme  Court  from  an  inferior  court  or  to  & 
General  Term  of  the  Supreme  Court,  or  of  a  superior  city  court  in  a  special 
proceeding. 

(Argued  April  15,  1884;  decided  April  22,  1884.) 

This  was  an  application  to  dispense  with  security  on  appeal 
to  this  court. 

The  following  is  the  mem.  of  opinion : 

"The  appeals  are  taken  under  title  2  of  chapter  12  of  the 
Code,  authorizing  appeals  to  this  court,  and  the  application  for 
an  order  in  these  cases  under  section  1312  can  only  be  made 
to  the  court -from  which  the  appeals  are  taken.  The  only  cases 
where,  under  section  1312,  the  application  can  be  made  to  the 
court  to  which  the  appeal  is  taken  (except  where  the  appeal  is 
in  the  same  court  which  rendered  the  judgment  or  made  the 
order  appealed  from  under  the  fourth  title)  are  those  where  the 
appeal  is  to  the  Supreme  Court  from  an  inferior  court,  under 
the  third  title,  or  to  the  General  Term  of  the  Supreme  Court, 
or  of  a  superior  city  court,  in  a  special  proceeding,  under  the 
fifth  title.  The  motion  is,  therefore,  denied,  but  without  pre- 
judice to  an  application  to  the  Supreme  Court." 

Z.  W,  TliayeT  for  appellants. 

TFm.  NatKl  Coggawell  for  respondent. 

Andrews,  J.,  reads  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 
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Georqe  C.  .Ni^wma^k,  Appellant,  v.  Daniel  Fish  et  al.,  as 
Administrators,  etc.,  Bespondents. 

(Ai^aed  Maich  18,  1884  ;  decided  AprU  29, 1884.) 

James  La/nsing  for  appellant. 

A.  C,  Comstock  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


INDEX. 


ACCJOUNTING. 

1.  Upon  settlement  of  the  accounts 
of  the  execntors  of  the  will  of  W. 
it  appeared  that  C,  one  of  the  ex- 
ecutors,  who  was  entitled  to  one- 
sixth  of  the  estiite,  had  received 
and  appropriated  moneys  in  excess 
of  his  share.  The  accounts  were 
brought  down  and  settled  to  De- 
cember  31.  1871.  It  was  deter- 
mined that  B.,  a  co-executor,  was 
liable  individually  for  so  much  of 
the  moneys  so  appropriated  by  C. 
prior  to  August,  1867,  as  was  in  ex- 
cess of  the  amount  found  oayable 
to  him  on  account  of  his  snare  at 
the  time  of  the  accounting,  but  was 
not  BO  liable  for  moneys  which  went 
into  the  hands  of  G.  after  August, 
1867.  UM,  that  B.  was  entitled  to 
have  applied  in  reduction  of  his 
liability  the  share  of  the  estate 
to  which  C.  was  found  entitled  and 
which  was  payable  December  31, 
1871 ;  and  that  a  direction  that  the 
same  should  be  applied  in  reduc- 
tion of  the  indebtedness  of  C.  in- 
curred  after  August,  1867,  was 
error.    Adair  v.  Brimmer.  35 

2.  But  7iM,  that  B.  was  not  entitled 
to  have  payments  made  by  C.  after 
August,  1867,  credited  in  deduction 
of  his  liability:  that  they  were 
properly  applied  against  the  indebt- 
edness of  0.  incurred  after  that 
date.  Id. 

8.  The  executors  were  charged  with 
the  value  of  certain  real  estate 
which  it  was  determined  they  had 
unlawfully  disposed  of.  Ildd,  that 
in  ascertaining  C.*s  interest  in  the 
estate  he  was  entitled  to  a  credit  for 
his  share  of  the  sum  so  charged.  Id. 


4.  The  accounting  was  not  a  final 
one,  and  it  appeared  that  there  was 
other  property  to  be  accounted  for. 
The  General  Term  modified  the 
surrogate's  decree  by  deducting 
from  the  amount  ascertained,  as  re- 
maining for  distribution  on  Decem- 
ber 31, 1871,  costs  and  counsel  fees 
incurred  after  that  date,  and  the 
commissions  of  the  executors  there- 
after fixed.  Held  error  ;  that  the 
account  in  these  respects  was  prop- 
erly settled.  Id. 

5.  In  the  account  filed  apon  the  ac- 
counting of  an  executor,he  charged 
himself  with  a  note  given  bv  him 
to  his  testatrix,  but  credited  him- 
self with  the  amount  thereof  on  the 

ground  that  it  was  void  for  usury, 
bjections  were  filed  to  this  credit. 
Evidence  was  given  showing  that 
the  note  was  made  under  an  usu- 
rious agreement,  but  for  money 
previously  loaned,  and  no  proof 
was  made  that  the  original  loan 
was  usurious.  HM,  that  the  exec- 
utor was  properly  charged  with 
the  amount  of  the  original  loan  and 
lawful  interest  thereon,  less  pay- 
ments ;  that  it  was  not  necessary 
to  state  the  charge  in  the  objections 
filed  to  the  account.  In  re  Oon- 
9alu$,  340 

of  exeetUians,  tohat  proper  aU 

latcance^on. 
See  HaneooB  v.  Meeker.  628 


ACCUMULATIONS. 

.  The  will  of  W.  gave  a  portion  of 
his  residuary  estate  to  his  execu- 
tors, iu  trust,  to  receive  and  apply 
the  income  to  the  use  of  plaintiff 
during  life.     By  a  codicil  the  ex- 
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ecatora  were  directed,  If  in  tbeir 
judgment  the  wbole  of  the  income 
'.▼as  not  needed  for  plaintiff' 'a  sup- 
port, to  retain  and  invest  the  res- 
idue during  her  minority,  the  ac- 
cumulations to  be  considered  and 
treated  as  part  of  the  principal. 
ffeld^  that  thp  direction  for  ac- 
cumulation was  void  (1  R.  S.  726, 
§§  37.  88 ;  id.  773,  §  3);  and  that 
plaintiff  was  entitled  to  the  whole 
income.  Barbour  v:  De  FbresC.  13 

2.  The  provision  of  the  Revised  Stat- 
utes  (1  R.  S.  726,  §  40).  declaring 
that  when  in  consequence  of  a 
valid  limitation  of  an  expectant 
estate  in  lands  there  shall  be  a  sus- 
pense of  the  power  of  alienation  or 
of  the  ownership,  during  which 
the  rents  and  profits  shall  be  undis- 
posed of.  and  there  is  no  valid  direc- 
tion for  their  accumulation,  such 
rents  and  profits  shall  belong  to  the 
person  presumably  entitled  to  the 
next  eventual  estate,  is  made  ap- 
plicable to  the  accumulations  of 
income  of  personal  property  by 
the  provision  of  said  statutes  (1  R. 
8. 773.  §  2),  declaring  that,  save  as 
specified,  **  limitations  of  future 
or  contingent  estates  in  personal 
property  shall  be  subject  to  the 
rules  prescribed  ♦  *  ♦  in  rela- 
tion to  future  estates  in  lands." 
Cooky.  Loyyry,  103 

8.  The  will  of  L.  gave  to  his  execu- 
tors one-fourth  part  of  his  residuary 
estate,  real  and  personal,  to  be  held 
in  trust  during  the  life  of  his 
daughter  G.,  with  directions  to  pay 
to  her  the  income  upon  $25,000 
thereof,  and  to  invest  the  residue 
of  th<;  income;  upon  her  death,  in 
case  she  left  issue  surviving,  he 
gave  the  principal  and  accumu- 
lated income  to  such  issue,  and  in 
default  of  issue  to  his  sons.  Q. 
married  after  the  death  of  the  tes- 
tator and  is  still  living ;  plaintiff  is 
the  sole  issue  of  the  marriage.  In 
an  action  for  a  construction  of  the 
will  it  appeared  that  a  fund  had 
accumulated  under  this  provision, 
a  large  portion  of  which  was  the 
income  of  personal  property  ;  KM, 
that  the  direction  for  accumula- 
tion was  void  (1  R.  8.  726.  §  37; 
id.  773.  §  2);  tliat  the  accumula- 
tions belonged  to  plaintiff  as  '  the 


person  presumably  entitled  to  the 
next  eventual  estate."  Id. 

4.  The  testator  died  in  1852.  the  exec- 
utors  accounted  in  1865,  and  de- 
fendant was  appointed  trustee  in 
1866.  There  had  been  tLdevavtavU 
by  one  of  the  executors,  and  the 
fund  paid  over  to  defendant  was 
less  than  the  original  principal. 
Bdd,  that  it  could  not  be  presumed 
that  the  devattcmt  was  of  the  prin- 
cipal only,  but  in  the  absence  of 
evidence  the  presumption  was  that 
the  income  was  first  misappro- 
priated :  and  that  a  ruling  that 
plaintiff  was  entitled  to  a  portion  of 
the  fund  transferred  to  defendant, 
as  accumulated  income,  was  error. 

Id. 

5.  H.,  a  citizen  of  Massachusetts,  died 
in  that  State,  leaving  a  will  which 
was  there  admitted  to  probate. 
Said  will,  after  various  legacies 
and  devises,  and  after  providing 
for  the  payment  of  life  annuities 
to  twelve  different  persons,  con- 
tained this  provision:  "  As  to  the 
residue  and  remainder  of  all  my 
estate,  both  real  and  personal,  not 
herein  otherwise  disposed  of,  it  is 
my  will  that  the  same  be  and  re- 
main in  the  care  and  custody  of  my 
said  executrix,  and  executors,  and 
trustees,  and  their  successors,  well 
and  safely  invested  until  the  de- 
cease of  the  last  survivor  of  the 
life  annuitants  *  »  *  and 
that  then  the  said  residue  and  re- 
mainder with  all  the  ac«*umulated 
interest  thereof  shall  be  divided 
jequally  among  my  grandchildren, 
per  stirpes. "  In  an  action  for  the 
conatruction  of  the  will,  held,  that 
said  clause  was  repugnant  to  the 
provision  of  the  Revised  Statutes 
prohibiting  accumulations,  except 
for  the  times  and  purposes  therein 
expressly  permitted.  (1  R.  S.  726, 
§§87,38.)    Bobaon  V.Hale.      688 


ADMISSIONS  AND  DECLARA- 
TIONS. 

1.  In  an  action  brought  by  the  heirs  of 
a  (deceased  grantor  to  set  aside  his 
conveyance  on  the  ground  of  undue 
influence,  plaintiffs  were  allowed 
to  prove,  under  objection,  declara- 
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tioD8  of  the  grantor  to  various  per- 
sons, made  a  year  or  more  after  the 
execation  of  the  deed,  and  iu  the 
absence  of  defendant,  as  to  what 
he  had  done  with  his  property,  and 
his  understanding  of  the  object  of 
the  oonyeyance.  Held  error.  San 
ford  V.  mUhai^.  48 

2.  DecIaratioQs  which  are  merely 
narisitive  of  a  past  transaction  are 
not  admissible  as  part  of  the  tm 
geMt(B.  WcddeU  v.  if.  Y,  0.  <fc  H.  E. 
E,  B.  Co.  274 

8.  The  authorities  upon  the  question 
of  the  admissibility  of  declarations 
as  part  of  the  ret  genta  collated  and 
discussed.  Id. 


AFFIDAVIT. 

The  affidavit, required  by  the  Code  of 
Civil  Procedure  (§  1279)  to  accom- 
pany the  case  on  submission  of  a 
controversy  upon  admitted  facts, 
must  be  made  by  one  of  the  parties 
where  there  is  a  natural  person  a 
party  by  •  whom  it  may  be  made ; 
an  affidavit  of  an  attorney  of  one 
of  the  parties  is  insufficient.  Bloom- 
field  V.  Ketc/uim.  657 


APPEAL. 

1.  Where,  upon  appeal  from  a  surro- 
gate's decree  settling  the  accounts 
of  executors,  the  account  is  not  re- 
opened, but  is  sent  back  to  be  re- 
adjusted as  to  certain  items,  the 
decree  is  conclusive  as  to  all  of 
the  questions  passed  upon, and  not 
so  referred  back  for  reexamina- 
tion or  correction,  and  they  may 
not  be  litigated  upon  the  second 
hearing..   Adair  v.  Brimmer.     85 

2.  Where  in  an  action  to  foreclose  a 
mortgage  the  court  directs  any 
matter  of  fnct  to  be  tried  by  &  Juiy 
us  authorized  by  the  Code  of  Civil 
Procedure  (^§  823,  971,  1003).  and 
where  after  such  trial  the  court 
disrei^ards  the  verdict  and  makes 
its  own  findings,  the  case  is  to  be 
reviewed  on  appeal,  on  the  find- 
ings and  decisions  of  the  court,  as 
if  there  had  been  no  submission  of 
any  fact  to  the  jury.  Carroll  v. 
Deimd.  252 


3.  Wliere,  therefore,  in  such  case, 
upon  the  trial  before  the  jury  on 
which  trial  the  same  judge  who 
made  the  findings  presided,  im- 
proper evidence  was  received  under 
proper  objection  and  exception,  the 
appellant  is  entitled  to  the  benefit 
of  the  exception.  Id. 

4.  On  appeal  to  this  court  from  a 
judgment  of  General  Term  affirm- 
ing a  surrogate's  decree,  tlie  evi- 
dence  may  be  looked  into  only  for 
the  purpose  of  seeing  whether 
there  is  competent  evidence  to 
support  the  conclusions  of  fact 
found  by  the  surrogate;  if  such 
evidence  is  found,  the  court  is  con- 
cluded by  the  findings.  In  re  Cot- 
treU.  829 

5.  S.  married  the  plaintiff  in  1854 
and  continued  to  live  with  her  as 
his  wife  until  his  death  in  1880:  he 
became  a  member  of  defendant's 
association  in  1870 ;  its  object,  as 
stated  iu  its  constitution,  is  to  **  pro- 
vide for  the  relief  of  widows,  or- 
phans and  heirs  of  deceased  mem- 
bers," and  it  was  provided  in  its 
by-laws  that  upon  the  death  of  a 
member  a  snm  specified  should  be 
paid  to  his  widow  ;  if  none,  then 
to  his  children*  if  no  children, 
then  to  persons  therein  provided 
for.  In  1878  defendant  issued  to 
8.  a  certificate  certifying  that  in 
accordance  with  the  **  by-laws  and 
articles  of  association,*'  his  wife 
(naming  the  plaintifiT)  was  desig- 
nated aM  his  beneficiary  of  all  funds 
due  him  in  case  of  his  death. 
Plaintiff  knew  of  this  provision 
and  paid  herB«^lf  most  of  the  as- 
sessments against  S.  In  an  action 
to  recover  the  sum  so  due,  the  de- 
fense was  that  plaintiff  Was  not 
the  lawful  wife  of  S.  as  he  had 
when  they  married  another  wife 
living.  The  trial  court  ruled 
against  plaintiff  upon  this  point, 
and  the  jury  found  that  she  was 
the  lawful  wife  of  S.  Held,  that 
assuming  the  finding  to  have  been 
erroneous,  the  iudgment  should 
be  affirmed  upon  the  facts  above 
stated  as  the  question  was  imma- 
terial. Story  V.  W.  M.M.B.Asen. 

474 

6.  Under  the  provision  of  the  Code 
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of  avil  Procedare  (§  2545).  declar 
in^  that  no  decrtje  or  order  of  a 
sarrog^te  shall  be  re  versed  for  er- 
TOT  in  admitting  or  rejecting  evi- 
dence **  unless  it  appears  to  the 
appellate  court  that  the  exceptant 
was  necessarilj  prejudiced  there- 
by," when  incompetent  evidence 
has  been  received,  or  competent 
evidence  rejected,  and  it  appears 
that  the  evidence  was  important 
and  material,  and  the  court  of 
review  cannot  say  that,  notwith- 
standing the  error,  the  judgment 
is  right,  or,  if  it  entertain  a  reason- 
able doubt,  a  case  Is  presented 
where  the  party  excepting  was 
"necessarily  prejudiced,"  and  the 
error  requires  a  reversal  of  the 
judgment.    In  re  Smith,  61(5 

7  The  decree  upon  the  accounting  of 
an  executor  directed  him  to  pay  to 
the  auditor  and  referee  appointed  to 
take  and  state  the  account,  the  sum 
of  |1,000.  It  did  not  appear  how 
many  days  were  occupif»d  by  the 
referee,  or  whether  any  rate  of 
compensation  was  stipulated  for. 
Held,  that  the  question  as  to  the 
propriety  of  the  allowance  was  not 
presented  on  appeal.  Haneoz  v. 
Meeker,  628 

8.  An  indictment  for  forgery  in  the 
second  degree,  committed  before 
the  Penal  Code  went  into  effect, 
did  not  charge  an  intent  to  defraud. 
Held,  that  assuminff  the  provisions 
of  the  Penal  Code,  defining  forgery 
in  the  second  degree  (^  51 1,  512), 
were  applicable,  as  the  Code  of 
Criminal  Procedure  (g  4^)  re- 
quires such  a  question  to  be  raised 
by  motion  before  or  at  the  time 
when  defendant  was  called  for 
judgment,  by  failing  so  to  present 
it  the  right  to  object  was  waived, 
and  defendant  could  not  avail  him- 
self of  it  upon  appeal.  People  v. 
DtArgencour,  634 

9.  The  power  conferred  upon  the 
Supreme  Court  by  the  Code  of 
Criminal  Procedure  (g  627,  as 
amended  by  chap.  366,  Laws  of 
1882)  to  grant  a  new  trial  on  ap^ 
peal  in  a  criminal  action,  where 
the  judgment  is  against  evidence 
or  law,  or  where  justice  requires 
it,  althongh  no  exceptions  were 


taken  in  the  court  below.  Is  diBcre- 
tionary,  and  where  it  does  not  ap- 
pear that  the  discretion  has  been 
abused,  the  decision  of  that  court 
is  not  reviewable  here.  Id 

10.  Where  a  notice  of  appeal  from  a 
final  judgment  does  not  specify 
and  gives  no  notice  of  an  intention 
to  review  an  interlocutory  jodg^ 
ment,  the  latter,  as  to  all  points 
covered  thereby,  is  to  be  taken  as 
the  settled  law  of  the  case,  and  is 
not  open  for  review  upon  the  ap- 
peal.  (Code  of  Civil  Procedure, 
§g  1301,  1316.)    Beeea  v.  Smyth, 

645 

11.  An  order  of  General  Term  ffrant- 
iog  a  new  trial  in  a  case  tried  by  a 
jury  is  not  appealable  to  this  court, 
where  a  material  and  controverted 
question  of  fact  was  involved,  upon 
which  the  General  Term  might 
have  granted  the  new  trial ;  and. 
although  both  parties  desire  it, 
such  an  appeal  will  not  be  enter- 
tained. Bronk  v.  N,  F.  db  N.  H, 
B.R.QO,  656 

12.  An  application  for  an  order  dis- 
pensing with  or  limiting  the  seea- 
rity  required  to  stay  execution  on 
appeal  to  this  court  may  not  be 
made  here,  but  should  be  made  to 
the  court  "in  or  from  which  the 
appeal  is  taken."  (Code  of  Civil 
Procedure.  §  1312.)  HUU  v,Peek»- 
km,  Sjoge.  B*k.  675 

13.  It  seems  that  the  only  cases  wlier^ 
the  application  may  be  made  to 
the  court  to  which  the  appeal  is 
taken  (except  where  the  appeal  is 
in  the  same  court  which  rendered 
the  jud^ent  or  made  the  order 
appealed  from)  are  those  where 
the  appeal  is  to  the  Supreme  Court 
fmm  an  inferior  court  or  to  a  Gen- 
eral Term  of  the  Supreme  Court, 
or  of  a  superior  dty  court  in  a 
spedal  proceeding.  Id, 

A  question  not  preseiUed  6y  the 

ease  on  appeal  may  not  be  raised  by 
affidfivU. 

See  Reese  v.  Smyth.    {Mem,)      649 

Order  ofOenercU  Term  denying 

motion  for  an  order  requiring  receiver 
of  an  insolvent  corporation  to  refund 
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oiteswient  upon  stock  paUd  by  a  stoeh' 
holder,  which  assessment  was  thereafter 
adjudged  to  be  illegal^when  not  appiaU 
able  to  this  court. 
See  In  re  JBnsiffn.    (Mem,)         664 

ARBITRATION. 

1.  The  Babmission  of  a  cause  of  ac- 
tion to  arbitrators  is  in  log  il  effect 
a  discontinuance  of  an  action  pend- 
ing thereon,  aJthough  the  arbifra- 
tors  have  not  consented  to  act ;  and 
their  subsequent  failure  or  refusal 
to  take  upon  themselves  the  duties 
of  the  arbitration  does  not  revive 
the  action.  McNvUy  v.  SuUey,  SM2 

2.  This  result  follows,  although  the 
submission  is  not  acknowledged  as 
prescribed  by  the  Code  of  Civil 
Procedure    (§2866).  Id, 

3.  After  such  a  submission  the  de- 
fendant ia  entitled,  on  motion,  to 
an  order  of  discontinuance.        Id, 

4.  At  the  time  such  a  submission  was 
executed  the  cause  was  on  the  trial 
calendar;  thereafter,  on  application 
of  plaintiff's  counsel,  the  Circuit 
judge  ordered  the  cause  set  down 
for  trial  for  a  day  named.     Held^ 

.  that  by  omitting  to  appeal  from 
such  order  defendant  did  not  waive 
the  submission  ;  that,  as  it  did  not 
appear  that  he  assented  thereto, 
or  participated  in  the  proceeding, 
it  could  not  operate  to  his  pre- 
judice. ^  Id, 

5.  It  is  not  the  province  of  a  court 
of  equity  to  direct  arbitrators  how 
they  shall  consider  a  case  pending 
before  them.    Livingston  v.  8<ige, 

6.  In  May,  1860,  plaintiffs  demised  to 
H.,  defendant's  assignor,  a  lot  of 
land  in  the  city  of  New  York,  for 
twenty -one  years,  with  covenants 
for  renewals;  the  rent  upon  each 
renewal  to  be  five  per  cent  on  the 
estimated  value  of  the  lot,  ex- 
clusive of  buildings,  to  be  deter- 
mined by  arbitrators.  In  October, 
1860,  plaintiffs,  at  the  request  of 
H.  and  for  the  purpose  of  increas- 
ing the  depth  of  the  lot,  demised 
to  him  a  piece  of  land  in  the  rear 
of  said  lot,  of    the  same  width ; 

Sick  ELS  —  Vol.  L. 


this  lease  was  for  the  same  time 
as  the  first  one,  and  ceased  upon 
its  termination;  It  contained  the 
same  covenants  for  renewals  and 
for  determining  the  rent  to  be 
paid  thereon.  The  two  leases  be- 
ing about  to  expire,  arbitrators 
were  nominated  by  the  forties 
pursuant  to  said  covenants,  the 
same  persons  being  nominated 
under  each  lease.  The  arbitra- 
tors, not  agreeing  as  to  the  method 
of  ascertaining  the  value  of  the 
demised  premises,  were  about  to 
appoint  an  .umpire,  as  provided  for 
in  the  lease,  when  this  action  was 
brought  to  restrain  their  action  and 
to  adjudge  the  rights  of  the  parties 
in  respect  to  the  matter  of  dis- 
agreement. Heldt  that  the  com- 
plaint was  properly  dismissed.  Id, 


ARREST. 

In  an  action  by  judgment  creditors 
to  set  aside  as  fraudulent  a  general 
assignment  made  by  the  judgment 
debtors,  judgment  was  rendered, 
adjudging  the  assignment  fraudu- 
lent and  void;  requiring  the  as- 
signee to  account  for  the  assigned 
property,  the  value  of  which  was 
found  to  be  fS.OOO,  and  directing 
the  appointment  of  a  receiver,  who 
was  required  to  make  certain  spe- 
cified  payments  from  the  proceeds 
of  the  propertv,  and  report  the 
remainder,  with  his  proceedings, 
to  the  court,  for  further  orders. 
An  order  was  subsequently  made 
by  the  court,  appointing  a  receiver, 
to  whom  the  assignee  was  directed 
to  account,  and  also  appointing  a  re- 
feree to  take  and  state  the  account, 
and  to  determine  what  allowances, 
if  any,  sliould  be  made  to  the  as- 
signee for  disbursements,  -  etc. 
Upon  the  coming  in  of  the  repent 
of  the  referee  another  order  was 
made,  allowing  the  assignee  to  de- 
duct from  the  $3,000  certain  items 
allowed  to  him,  and  directing  him 
to  pay  the  balance.  $2,610.  to  the 
receiver,  and,  upon  his  refusal  to 
pay,  a  precept  directing  his  arrest 
was  issued  and  he  was  imprisoned 
under  it.  Held,  that  the  process 
was  illegally  issued  ;  that  under 
the  Revised  Statutes  which  were 
in  force  at  ,the  time  (2  R.  S,  534 ; 
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^  1 ;  id.  535,  §  4\  such  a  process 
was  only  autuorissed  where  execa- 
tioQ  oould  not  be  issued;  that 
upon  the  last  order  a  final  money 
judgment  could  and  should  have 
been  entered,  which  oould  have 
been  enforced  by  execuiion  :  and 
that  the  plaintiffs  could  acquire 
DO  right  to  a  precept  by  omitting 
to  enter  such  final  judgment. 
Myers  v.  Becker.  486 


ASSESSMENT  AND  TAXATION. 

1.  Upon  motion  made  In  July,  1882, 
to  vacate  an  order  made  in  July, 
1881 ,  appointing  commissioners  of 
estimate  and  assessment,  to  widen 
F.  avenue  in  L.  I.  City,  as  provided 
for  by  the  act  of  18^8  (Chap.  410. 
Laws  of  1878),  it  appeared  that  one 
of  the  moving  parties  appeared 
upon  a  motion  to  confirm  tne  com- 
missioners' report,  mude  objection 
to  the  same  and  appealed  from  the 
order  of  confirmation,  which  a|>- 
peal  was  still  pending.  No  appeal 
was  taken  from  the  order  appoint- 
ing the  commissioners.  A  contract 
was  made  for  the  work,  which 
has  been  partially  performed  and 
certificates  issued  in  payment  there- 
for ;  also  that  many  assessments 
had  been  paid,  and  a  laree  number 
of  those  whose  lands  liad  been 
tasen,  including  one  of  the  mov- 
ing parties,  had  received  the 
amounts  awarded  to  them.  The 
motion  was  not  heard  until  Decem- 
ber, 188^,  and  was  denied.  IJeld^ 
that  it  was  discretionary  with  the 
court  to  deny  the  motion  on  the 
ground  of  Ittehes  without  passing 
upon  any  other  question.  In  re 
WooUey.  135 

2.  Also  IMi^  that  the  parties  who  re- 
ceived the  awards  thereby  waived 
any  right  to  object  to  the  constitu- 
tionality of  the  act;  and  that,  there- 
fore, an  order  of  General  Term  set- 
ting aside  the  whole  proceeding 
was  error.  Id. 

3.  It  appeared  that  one  of  the  moving 
parties  had  not  been  assessed  for 
the  improvement.  Held^  that  she 
oould  not  properly  join  in  the 
motion.  Id. 


4.  When  an  assessment  for  a  local 
improvement  in  the  city  of  New 
York  has  been  adjudged  absolutely 
void  by  this  court  in  proceedings  by 
one  owner  of  lands  assessed,  not  by 
reason  of  any  extraneous  fact,  or 
because  the  statute  under  which 
such  improvement  might  have 
been  made  had  not  been  complied 
with  in  some  particular  of  detail, 
but  because  there  was  no  statute 
giving  to  the  persons  who  had  as- 
sumed to  direct  the  improTement 
power  to  do  so,  a  purchaser  from 
another  owner  of  land  assessed 
may  not  object  to  completing  his 
purchase  because  of  tlie  assess- 
meht ;  the  judgment  is  conclusive, 
as  to  all  litigants  and  all  controver- 
sies where  the  question  is  pre- 
sented, that  the  assessment  cannot 
be  regarded  as  a  lien,  or  in  any 
reasonable  view  as  a  cloud  upon 
title.    GImm  v.  Chase.  373 

6.  The  provision  of  the  '*act  relat- 
ing to  certain  assessments  for  local 
improvements  tn  the  city  of  New 
York  '•  (§§  2,  8.  chap.  550,  Laws  of 
1880),  which  declares  that  the  as- 
sessments therein  referred  to"  can- 
not be  disturbed,  modified  or  va- 
cated,*' except  as  therein  provided, 
simply  applies  to  some  affirmative 
judicial  proceeding  instituted  by 
an  owner  of  property  assessed,  it 
does  not  afiect  the  common-law 
right  of  the  owner  to  interpose  as 
a  defense  against  a  claim  under  the 
assessment  that  it  is  absolutely 
vc^d.  Id. 

6.  A  certificate,  issued  by  the  State 
comptroller  upon  sale  of  lands  for 
taxes,  illegally  laid,  is  not  a  cloud 
on  the  title,  as  the  record  of  the 
proceedings,  which  one  claiming 
under  the  certificate  would  be 
obliged  to  produce  to  enforce  his 
claim,  would  develop  any  defect, 
rendering  it  invalid,  dark  ▼.  Da- 
venport. 477 

7.  To  maintain  an  action  to  prevent 
a  cloud  on  title,  it  must  be  made  to 
appear  that  there  is  a  determination 
on  the  part  of  defendant  to  create 

.  the  cloud ;  It  is  not  sufficient  that 
the  danger  is  merely  speculative. 

Id. 
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8.  Where,  therefore,  an  action  was 
brought  against  the  State  comp- 
troller within  a  month  after  the  is- 
suing bj  him  of  a  certificate  on 
sale  of  land  for  taxes,  among  other 
things,  to  restrain  the  defendant 
from  executing  a  deed,  on  the 
ground  that  the  taxes  were  illegally 
Inid,  —  Held,  that  as  by  the  statute 
(§  88,  chap.  427,  Laws  of  1855)  the 
comptroller  is  prohibited  from  con- 
veying and  is  directed  to  cancel  the 
sale  whenever  he  discovers,  prior 
to  a  conveyance  of  lands  so  sold, 
that  the  sale  was  for  any  cause  in- 
valid, in  the  absence  of  any  allega- 
tion  or  proof  of  a  demand  upon  de- 
fendant to  cancel  the  sale,  and  a 
refusal,  or  that  he  threatened  or 
intended  to  execute  a  deed  in  pur- 
suance of  the  certificate,  the  actiou 
was  not  maintainable.  Id, 

9.  It  tteerM  that  under  said  statute  an 
application  could  be  made  to  the 
comptroller  to  cancel  such  a  sale, 
and  in  case  of  refusal  his  proceed- 
ings may  be  reviewed  bv  certio- 
rari, or  a  mandamtts  issued  to  com 

.     pel  a  compliance  with  the  statute. 

10.  The  general  purpose  of  the  stat- 
utes relating  to  assessments  and 
taxation  is  to  secure  an  assessment 
of  all  property,  real  and  personal, 
at  its  actual  value,  and  they  are  to 
be  construed  and  enforced  with 
this  purpose  in  view.  People,  ex 
rd.,  23d  81,  R,  Co.  v.  Comre,  of 
Taxes,  554 

11.  An  intent  to  exempt  any  prop- 
erty, or  any  portion  of  the  value 
of  any  property,  may  not  be  pre- 
sumed, but  must  be  found  plainly 
expressed  in  the  statutes.  Id, 

13.  Under  the  provisions  of  the  act 
of  1857  ((;hap.  456,  Laws  of  1857), 
in  relation  to  the  taxation  of  cor- 
porations liable  to  taxation,  for 
the  purpose  of  taxing  the  capital 
stock  of  a  corporation,  it  is  to  be 
'*  assessed  at  its  actual  value," 
from  wiiich  is  to  be  deducted  **the 
assessed  value  of  its  real  estate  " 
and  such  other  items  as  are  speci- 
fied in  the  act.    (§  8.)  Id. 

13.  The  provisions  of  the  prior  stat- 


utes regulating  the  details  of  as- 
sessments of  the  property  of  cor- 
porations (1  R.  S.  415.  §  6,  as 
amended  by  chap  654,  Laws  1853) 
are  to  be  deemed  amended  so  far 
as  is  necessary  to  make  them  con- 
form to  and  to  give  effect  to  the 
act  of  1857.  Id, 

14.  It  seems  that  the  assessment-roll 
in  such  case  may  be  made  up  sub- 
stantially  as  follows  In  the  first 
column  Insert  the  name  of  the 
corporation;  in  the  second,  the 
quantity  of  real  estate  owned  by  it 
situate  in  the  town  or  ward;  in 
the  third,  the  assessed  val^  of  its 
real  estate  ;  in  the  fourth,  the 
value  of  capital  stock  after  mak- 
ing the  exemptions  and  deduc- 
tions required  by  the  act  of  1857. 

Id, 


15.  It  seems  also  that  to  arrive  at  the 
assessed  value  of  the  real  estate 
not  situate  in  the  town  or  ward,  if 
within  the  State,  it  may  be  ascer- 
tained from  the  proper  assessment- 
rolls  ;  if  in  another  State  or 
country,  or  if  for  any  other  reason 
its  assessed  value  cannot  be  ascer- 
tained, the  pric^  paid,  in  the  ab- 
sence of  proof  or  of  any  other 
standard,  may  be  taken  as  the  as- 
sessable value.  Id, 


ASSIGNMENT. 

fL  provision  in  the  statute  under 
which  a  corporation  is  organized, 
or  in  its  by-laws,  requiring  trans- 
fers of  its  stock  to  be  maae  upon 
its  books,  is  for  its  benefit;  and 
where  the  owner  of  stock  has  as- 
signed and  transferred,  for  a  valua- 
ble consideration,  the  certificate  is- 
sued to  him,  and  the  corporation, 
when  requested  to  make  the  trans- 
fer, without  a  valid  reason  refuses 
BO  to  do,  this  amounts  to  a  waiver 
of  the  requirements ;  the  transfer 
is  complete  and  the  corporation  is 
bound  to  recognize  the  title  of  the 
assignee,  precisely  the  same  as  if 
it  had  done  its  duty  and  made  the 
proper  entries  upon  its  books. 
Robinson  v.  Nat.  Bk,  of  New  Berne, 
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ASSIGNMENT  (FOR  BFNEFIT  OF 
CREDITORS). 

1.  The  firm  of  L.  &  Co.  executed  to 
plaintiff,  who  was  a  creditor,  a  gen- 
eral assignment  of  ail  its  property 
for  the  benefit  of  creditors.  By  it, 
the  assififnee  after  paying  partner- 
ship debts,  if  a  surplus  remained, 
was  directed  to  pay  the  individual 
debts  of  the  copartners,  and  to  re- 
turn to  them  any  residue.  At  the 
time  of  the  assignment  the  firm 
held  a  claim  against  the  United 
Stales  government,  which  was  in 
the  hands  of  a  broker  for  collection. 
Thereafter,  plaintiff*,  under  an 
agreement  with  the  members  of 
the  firm,  returned  to  them  a  por- 
tion of  the  assigned  property,  and 
released  his  claim  against  the  firm, 
upon  receipt  of  a  lx>nd  of  indem- 
nity, conditioned  for  the  payment 
by  them  of  the  other  firm  debts, 
and  an  assignment  to  himself  of 
all  their  rights  and  interest  in  the 
assigned  property,  except  that  so 
returned  to  them.  The  govern- 
ment  claim  was  allowed  and  paid 
by  draft  to  the  order  of  the  firm, 
which  was  delivered  to  defendant 
L.,  one  of  the  copartners;  he  trans- 
ferred it  to  th»  other  defendants 
who  had  knowledge  of  the  assign- 
ment; they  collected  the  same. 
Plaintiff  had  not  been  discharged 
as  assignee,  some  of  the  firm  debts 
remained  unpaid,  and  it  did  not 
appear  that  the  individual  debts 
of  the  copartners  had  been  paid. 
Ueld^  that  an  action  was  prop- 
erly brought  by  plain tifi;  as  as- 
signee, to  recover  the  proceeds  of 
the  collection;  that  title  to  the 
claim  passed  to  him  as  such  as- 
signee by  virtue  of  the  assignment, 
and  the  trust  was  not  discharged, 
nor  was  the  title  affected  by  the 
subsequent  agreement,  as  it  did 
not  transfer  to  him,  individually, 
the  assets  held  by  uim  as  trustee, 
but  only  the  interest  of  the  firm  in 
any  surplus.  Stanford  v.  Loek- 
ioood.  582 

2.  A  portion  of  the  government  claim 
accrued  during  the  existence  of  a 
prior  copartnership  which  was  dis- 
solved by  the  death  of  one  of  its 
members.  Prior  to  his  death,  he 
had  drawn  out  all  his  share  of  the 


capital  and  assets,  aad  was  in. 
debted  to  the  firm.  The  survivoiB 
continued  the  business  in  the  same 
firm  name,  taking  possession  of 
tlie  assets  and  assuming  the  lia- 
bilities  of  the  old  firm .  The  exec- 
utrix of  the  deceased  partner  re- 
leased  to  plaintiff  all  interest  in 
the  claim.  i^(c;£d,  that  the  curriv. 
ing  partners  became  legal  owners 
of  that  portion  of  the  claim ;  and 
it  passed  under  the  assignment, 
that  if  the  executrix  had  any 
equity,  she  released  it,  and  so  rat- 
ified  the  transfer  to  the  assignee.  Id. 

ATTORNEY. 

The  affidavit  required  by  the  Code 
of  Civil  Procedure  (g  1279)  to  ac- 
company the  case  on  sabmissbn 
of  a  controversy  upon  admitted 
facts,  must  be  made  by  one  of  the 
parties  where  there  is  a  natural 
person  a  party  by  whom  it  may  be 
made;  an  aflidavit  of  an  attorney 
of  one  of  the  parties  is  insafficieai. 
Blaomfield  v.  Ketcham,  657 

BANKS  AND  BANKING. 

1.  A  banking  corporation  chartered 
under  the  laws  of  this  State  has  no 
power  to  sul>scril>e  for  the  stock  of 
a  railroad  corporation.  y^assauBk 
V.  Jones,  115 

2»  A  State  bank  cannot  enforce 
against  any  one  an  executory  cod- 
tract  which  it  was  not  authorized 
by  its  charter  to  make.  Jd. 

3.  The  D.  &  R.  G.  R.  R.  Co.  published 
a  circular  proposing  to  issue  bonds 
of  $1,000.  each,  at  ninety  per  cent, 
secured  by  mortgage  on  its  prop- 
erty, and  to  deliver  one  bond  with 
five  shares  of  its  capital  stock  to 
any  person  advancing  thereon 
$900.  J.,  defendant's  testator,  sub- 
scribed for  and  was  awarded  $90,- 
000  of  such  loan  ;  it  had  previ- 
ously  been  agreed  between  him 
and  the  plaintiff,  a  moneyed  cor- 
|)oration  organized  under  the  act  of 
1838  (Chap.  260,  Laws  of  1838), 
that  to  the  extent  of  one-half  the 
amount  awarded  to  liim  lie  would 
subscribe  for  the  same  for  the  bene- 


INDEX. 


685 


fit  and  in  the  name  of  the  plaint- 
iff. In  an  action,  among  other 
tilings,  to  recover  one-half  the 
protits  made  by  J.,  in  the  trans- 
action, AeW,  that  whether  the  prop- 
osition of  the  railroad  company 
contemplated  a  loan  or  a  wile  of 
the  stock  and  bonds,  the  subscri- 
bers became  absolute  owners  of 
the  stock  and  incurred  the  liabili- 
ties of  stockholders  ;  tbat  the  con- 
tract was  not  authorized  by  the 
statute  under  which  plaintiff  was 
organized  and  was  one  which  it 
was  precluded  by  public  policy 
from  making  ;  and,  as  the  contract 
was  wholly  an  executory  one, 
plaintiff  could  not  enforce  the 
same.  Id, 


BASTARDY. 

1.  Where  the  putative  father  of  a 
bastard  recognizes  and  adopts  the 
child  as  his  own,  and  at  his  re- 
quest it  is  cared  for  by  others,  he 

is  liable  for  the  expenditures  so 
incurred,  and  remains  so  until  he 
renounces  the  child  or  otherwise 
notifies  the  persons  so  caring  for 
it  that  he  will  no  longer  be  liable. 
ToM^r,  Weber.  181 

2.  The  natural  obligation  arising  out 
of  his  relation  to  the  child  is  also  a 
sufficient  consideration  for  a  con- 
tract on  ■  his  part  to  pay  for  its 
support  and  maintenance.  Id. 

8.  Plaintiff,  an  illegitimate  child,  of 
whom  W.,  defendant's  testator,  was 
the  putative  father,  which  rela- 
tionship he  acknowledged,  was 
supported,  cared  for  and  educated 
by  relatives  of  her  mother  from 
the  time  of  her  birth  until  the 
death  of  W.,  at  his  request  and 
on  the  strength  of  repeated  repre- 
sentations and  promises  on  his 
part  that  they  would  be  paid,  that 
in  case  she  survived  him,  he 
would  provide  for  her  by  his  will 
sufficient  to  pay  for  such  main- 
tenance and  care.  Plaintiff  after 
she  became  of  age,  having  been 
informed  of  these  promises,  and  in 
reliance  upon  them,  promised  to 
pay  the  expenditures  so  incurred 
for  her  benefit.  No  such  provision 
was  made  in  the  will.    Hdd^  that 


the  facts  established  an  agreement 
binding  in  law  upon  W.,  and  en- 
forceable against  his  estate ;  that 
the  action,  therefore,  was  main- 
tainable, and  was  properly  brought 
in  plaintiff's  name.  Id. 


BENEVOLENT.    CHARITABLE, 
ETC.,  ASSOCIATIONS. 

1.  Gifts  to  charitable,  benevolent, 
scientific  or  educational  institutions 
are  not  against  public  policy,  and 
there  is  no  public  policy  outside 
of  the  statutes  which  condemns  ten- 
tamentarr  gifts  to  such  institu- 
tions, although  contained  in  a  will 
executed  within  two  months  of  the 
testator's  death.  HgUU  v.  Drew 
Theological  Seminary.  166 

2.  The  provision  of  the  act  of  1848 
(§  6,  chap.  819,  Laws  of  1848).  pro- 
viding for  the  incorporation  of 
such  institutions,  which  declares 
invalid  a  devise  or  bequest  to  "  any 

'  incorporation  formed  under  this 
act,*'  in  a  will  not  made  and  execu- 
ted "  at  least  two  months  before 
the  death  of  the  testator/'  applies 
only  to  corporations  organized  un- 
der that  act  and  the  acts  amenda- 
tory thereof.  (Chap.  289,  Laws  of 
1861 ;  chap.  526,  Laws  of  1881.)  Id. 

3.  Foreign  corporations  stand,  in  this 
particular,  in  the  same  position  as 
domestfe  corporations.  Id. 

4.  Accordingly  AeM,  that  a  gift  in  a 
will,  executed  within  two  months 
of  the  testator's  death  to  a  foreign 
scientific  and  educational  corpora- 
tion  which  was  empowered  to  take 
such  gift  by  the  law  of  the  State 
where  it  was  chartered,  was  valid. 

Id. 

5.  In  determining  whether  the  will 
of  a  person  who  died  **  leaving  a 
wife,  child  or  parent,"  gives  to 
corporations  of  the  classes  above 
specified  more  than  the  law  per- 
mits, i.  e.,  more  than  one-half  of 
his  estate  after  payment  of  debts 
(Chap.  360,  Laws  of  1860),  the 
whole  estate  must  be  treated  as  if 
converted  into  money  at  his  death, 
and  the  money  valne  of  the  portion 
or  interest  so  given  ascertained ;  if 
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this  is  not  more  than  one-half  of  the 
whole,  the  statate  has  not  been 
violated.  Id. 

6  Where,  therefore,  the  will  of  H. 
directed  his  executors  to  convert 
the  bulk  of  his  estate  into  mon^y, 
to  invest  the  same,  and  to  pay  the 
income  of  diffemnt  portions  thereof 
to  certain  persons  named  during 
their  lives  respectively,  and  upon 
their  deaths  gave  the  principal 
sums  to  certain  scientific  and  edn. 
cational  corporations,  held,  that  in 
determining  whether  the  statutory 
limit  had  been  exceeded,  the  value, 
at  the  time  of  the  testator's  death, 
of  the  portion  of  the  estate  so  dis- 
posed of  should  be  ascertained, 
from  which  should  be  deducted  the 
values  of  the  life  estates,  computed 
according  to  the  proper  annuity 
tables,  and  the  balance  would  rep- 
resent the  value  of  the  remainders 
given  to  said  corporations;  and, 
it  appearing  that  this  was  leas  than 
half  the  value  of  the  testator's 
estate  at  the  time  of  his  death,  that 
said  bequests  were  valid.  Id. 

7.  S.  married  the  plaintiff  in  1854 
and  continued  to  live  with  her  a^ 
his  wife  until  his  death  in  1880  ; 
he  became  a  member  of  defend- 
ant's association  in  1870 ;  its  ob- 
ject, as  stated  in  its  constitution,  is 
to  •*  provide  for  the  re-lief  of  wid- 
ows, orphans  and  heirs  of  deceased 
members,"  and  it  was  provided  in 
its  by-laws  that  upon  the  deatli  of 
a  member  a  sum  ppecified  should 
be  paid  to  his  widow  ;  if  none,  then 
to  his  children;  if  no  children,  then 
to  persons  therein  provided  for.  In 
1878  defendant  issued  to  S.  a  cer. 
tificate  certifying  tliat  in  accord 
ance  with  the  "  by-laws  and  arti- 
cles of  association."  his  wife 
(naming  the  plaiutifiF)  was  desig- 
nated as  his  beneficiary  of  all 
funds  due  him  in  case  of  his  death. 
Plaintiff  knew  of  this  provision 
and  paid  herself  most  of  the  assess- 
ments against  S.  In  an  action  to 
recover  the  sum  so  due,  the  defense 
was  that  plaintiff  was  not  the  law- 
ful wife  of  8.  as  he  had  when 
they  married  another  wife  liviug. 
Held,  that  this  was  immaterial ; 
that  the  by-law  did  not  limit  the 
power  of  the  company   so   as  to 


prevent  it  from  reoognising  as  the 
beneficiary  a  person  deBignated  by 
a  member  as  his  wife ;  that  the 
certificate  operated  as  an  assent 
upon  the  part  of  defendant  to  such 
a  dei^ignatlon  of  the  plaintiff,  and 
entitled  her  upon  the  death  of  S., 
in  the  absence  of  any  other  appoint- 
ment to  or  any  repudiation  of  the 
arrangement  by  either  of  the  par- 
ties, to  demand  and  receive  the 
fund.  Story  v.  W.  M.  M.  B. 
Asm.  474 

8.  Also  luld,  that  the  non-diadoeure 
by  S.  of  the  prior  marriage  was 
not  a  fraud  upon  defendant,  nor 
did  such  designation  contravene  its 
policy  or  objects.  -  Id. 


BILLS,  NOTES  AND  CHECKS. 

1.  Where  «  promiassoiy  note,  in- 
trusted by  the  maker  to  another 
to  be  used  for  a  special  purpose, 
is  diverted  by  the  latter,  an  action 
lies  against  him  for  the  conversion 
thereof.    H(,ne8  v.  Patterson.       1 

2.  A  statement  in  a  promissory  note 
that  it  was  given  for  money  IcMUied 
is  not  conclusive ;  it  is  open  to 
either  party  to  show  the  actaal 
consideration.   Miller  v  McKemie, 

575 

3.  A  promissorv  note  given  in  con- 
sideration  of  future  services  to  be 
rendered  by  the  payee,  upon  the 
rendition  of  the  services  in  reliance 
thereon,  becomes  valid  and  bind- 
ing, although  there  was  uo  agree- 
ment at  the  time  of  the  giving  of 
the  note  upon  the  part  of  the 
payee  to  render  them,  and  al- 
though the  amount  of  the  note  be 
much  greater    than  their  value. 

Id. 


BONA  FIDE  HOLDER. 

In  proceedings  by  a  creditor  for  the 
sale  of  the  real  estate  of  a  deceased 
f>6rson  it  appeared  that  the  real 
estate  had  l>een  sold  under  a  judg- 
ment in  a  partition  suit,  but  that 
at  the  time  of  the  sale  the  pur- 
chaser was  notified  of  the  petition, 
er's  claim.   X/^^.tbat  the  provision 
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of  the  statute  (g  72,  ch.  460,  Lavrs  of 
18li7,a8  amended  by  chap.  211,  Lawn 
of  1873), prohibiting  the  sale  in  such 
proceedings  of  real  estate,  the  title 
to  which  has  passed  out  of  any 
heir  or  devisee  to  a  purchflser  in 
gVxKl  faith  and  for  value,  unlens 
the  application  for  the  sale  shall 
be  made  within  three  years  after 
the  granting,  of  letters  testament- 
ary or  of  administration,  did  not 
apply ;  that  the  purchaser  having 
bought  with  full  knowledge  was 
not  a  purchaser  in  good  faith. 
Mectd  V.  Jenkins.  81 


BROKER. 
See  Stockbroker. 

BURDEN  OF  PROOF. 

1.  The  party  upon  whem  rests  the 
burden  of  proof  in  a  civil  action  is 
not  l)ound  to  establish  a  case  free 
from  reasonable  doubt;  he  per- 
forms his  obligation  by  presenting 
a  preponderaucM  of  evidence.  Sey- 
boU  V.  N.  Y.  L.  E,  cfc  W,  R.  R. 
Co.  5G2 

2.  While  in  an  action  against  a  railroad 
corporation  the  bunlen  of  showi^ig 
negligence  on  its  part,  occasioning 
an  injury,  rests,  in  the  first  in- 
stance, upiin  plaintiff,  proof  that 
the  injury  was  the  result  of  an 
accident  which  would  not  ordi- 
narily  have  happened  had  the 
track  and  machinery  been  in 
proper  condition,  and  the  latter 
operated  with  proper  care,  is  suffi- 
cient, and  tlie  onus  then  rests 
upon  the  defendant  to  prove  that 
the  injury  was  caused  without  its 
fault.  Id. 


CASES       REVERSED,      DISTIN- 
GUISHED, ETC, 

Barbour  v.  DeForetft  (28  Hun.  615), 
reversed.     Barbour  v.   DeForest. 

13 

SomeroiUe  v.  Crook  (9  Hun,  664),  dis- 
tinguished.    Sanford  v.  EUUhorp. 


Lernn  v.  Rfissell  (42  N.  Y.  251).  dis- 
tinguished.    Sanford  v.  Mitfuyrp. 

52 

WiUiame  v.  Sargeani  (46  N.  Y.  481), 
distinguished.  Sanford  v.  EUU 
thorp,  52 

Quinby  v.  Strauas  (90  N,  Y.  664).  dis- 
tinguished.   Sanfoi'd  v.  ElHt/iorp. 

52 

Parsons  v.  Lyman  (20  N.  Y.  103), 
distinguished.    In  re  Hughes.     60 

Despard  v.  ChurehiU  (53  N.  Y.  192). 
distinguished.     InrsHug/tes.     60 

Nodine  v.  Greenfield  (7  Paige,  544), 
distinguished.    Lockman  v.  ReiUy. 

70 

WiUiaTnson  v.  Field  (2  Sandf.  Ch. 
663),  distinguished.  Loekrnan  v. 
ReiUy.  70 

Prichard  v.  Thompson  (29  Hun,  295), 
reversed.  Prichard  y. Thompson.  76 

Pov>er  V.  Cassidy  (79  N.  Y.  602),  dis- 
tinguished. Pricliard  v.  T/umpson. 

82 

Kilet/y.  GUy  of  Kansas  {iSf  Uo.  102), 
distinguished.  Cain  v.  CUy  of 
Syracuse.  S9 

Parker  v.  Mayor,  etc.,  of  Macon  {d9 
Oa.  725),  distinguished.  Cain  v. 
CUy  of  Syracuse.  bO 

Peoph  V.  Corporation  of  Albany  (11 
Wend.  539),  distinguished,  Cain 
V.  CUy  of  JSi/racune.  89 

Jones  V.  New  Haven  (34  Conn.  1). 
diHiinguished.  Cain  v.  CUy  of 
SyracuHC.  89 

Norristown  v.  Moyer  (67  Penn.  St- 
856),  distinguished.  89 

Sutherland  v.  Oleott  (29  Hun^  16), 
reversed.   Sutfierland  v.  Otcott.    93 

VaU  V.  Fat^(4  Paige,  317),  overruled. 
Cook  V.  Lowry.  109 

HvUy.  HuU{24'S.  Y.  647),  overruled. 
Cook  V.  Lowry.  109 

BisseU  V.  M.  S.  &  N.  L  R.  R.  Co.  (22 
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N.  Y.  258).  distinguished.    Nasmu 
Bk.  V.  Jones.  123 

Whitney  Arms  Cc.  v.  Barlow  ^63  N' 
Y.  62).  distinguished.  Nassau  Bk. 
V.  Jones.  123 

Woodruff  V.  Erie  li.  Co.  (93  N.  Y.  618). 
distinguished.  Nassau  Bk.  v.  Jones. 

123 

People,  ex  rel.  Van  Demark.y.  Comrs. 
of  Excise  (7  Abb.  Pr.  34),  distin- 
guished. People,  ex  rel.  Smith, 
V.  SchiellHn,  1^3 

People  V.  Supervisors  (12  Barb.  217). 
disti ng uished .  People, ex  rel.  SmiUi. 
y.  SchieUdn.  133 

In  re  WooUey  (24  Hun,  626),  reversed. 
Jh  re  Woolsey.  135 

Hurlburt  v.  Durant  (88  ^.  Y.  121), 
distinguished.  Johnson  y.  Law- 
rence.^ 160 

Kerry.  Dougherty {79  N.  Y.  327).  dis- 
tinguished. HoUis  V.  BretD  Theo- 
logical Seminary.  176 

Lefevrey,  L^evre  (59  N.  Y.  434).  dis- 
tinguished. HolUs  y.  Drew  Theo- 
logical Seminary.  177 

Duncan  v.  Pope  ^47  Ga.  445).  diatin- 
guished.     Todd  v.  ITrfw.  190 

Nine  v.  /SCarr  (8  Oreg.  49).  distin- 
guished.     Toddy.  Weber.  190 

Moncrief  y.  Ely  (19  Wend.  405),  dis- 
tinguished.  Todd  V.  Weber.       190 

J&Wu?«  V.  Quimby  (13  N.  H.  183),  dis- 
approved.    McNulty  v.  SoUey.  245 

Chapman  v.  Seccomb  (36  Me.  103). 
disapproved.     McNuUy  v.  SoUey. 

245 

O'DonneU  v.  A.  F.  iJ.  iJ.  Cb.  (59 
Penn.  St.  239),  disapproved.  FicA  v. 
JV.  r.  6\  cfe  H.  R.  R.  R.  Co.       273 

WaldeU  V.  i\^.  7.  C.  <Sk  H.  R.  R.  R. 
Co.  (39  Hun,  35),  reversed.  Waldele 
y.  N.  7.  C.  dtB.R.R.  R.  Co.  274 

Chaffee  v.  Baptist  Mis.  Con.  (10  Paige. 
85),  distinguished.     In  re  CottreU. 

335 


Rutherford  v.  Rutherford  (1  Deiiio 
33),  distinguislied.     In  re  CoUreU 

335 

Lewis  V.  Lewis  (11  N.  Y.  220),  distin- 
guished.   In  re  CoUreU.  835 

WooUey  y.  WooUey  (95  N.  Y.  231),  dls- 
tinguished.    In  re  CottreU.         835 

Payne  v.  Gardiner  (29  N.  Y.  146), 
distinguished,     /n  re  NeiUey.    391 

Bofighton  v.  Fiint  (74  N.  Y.  476). 
distinguished,    //i  re  Neille^.    891 

^ean  v.  Tonnele  (94  N.  Y.  381),  dis- 
tinguished.     In  re  NeiUey.        391 

Adams  v.  Hopkins  (5  Johns.  252).  dis- 
tinguished.     /S^^<^  V.    T?te  State. 

467 
/&&^r  V.  SfMW  (13  Johns.  378).  distin- 
guished.      Flack    V.   7A«    SlM<«. 

467 

Ryle  V.  2?^^  (24  Hun,  255 ;  86  N.  Y. 
641),  distinguished.  Flaek  v.  The 
State.  468 

Bolton  V.  Lawrence  (9  Wend.  436), 
distinguished.   Flacky.  The  State. 

471 

&«t<  y.  Onderdonk  (14  N.  Y.  16),  difr 
tinguished.     <7/arAc  v.  Dawnport, 

484 

Produce  Bank  v.  Morton  (67  N.  Y. 
199),  distinguished.  Myere  v. 
B^eAer.  *    491 

Ift^eAi^  V.  Jfitc/te^  (16  Hun,  97:  77 
N.  Y.  596),  distinguished.  Lane  v. 
Zan^.  499 

Valentine  y.  Valentine  (2  Barb.  Ch. 
430),  distinguished.  JBdncox  v. 
iftf6A;«r.  539 

2>raA::«  v.  Price  (5  N.  Y.  430).  distin- 
guished.     Hancox  v.  Meeker.    539 

BetU  V.  5<j««  (4  Abb.  N.  C.  317)  dis- 
tinguished.      Hancox   v.    Metier 

539 

Morgan  v.  Hannas  (13  Abb.  [N.  S.] 
361),  distinguished.  Raneox  v. 
if«tfA;0r.  539 

Craw  V.  CV*aw  (2  Redf.  246),  ques 
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tioned  and  dintlnguished.    Haneox 
V.  Meeker,  540 

Tucker  v.  McDermoU  (2  Redf.  821), 
questioned  and  diBtingaisbed. 
Haneox  v.  Meeker,  540 

Penn.  H,  H,  Go.  v.  Price  (96  Penn  St. 
256),  distinguished.  SeyboU  v.  If. 
r.  L.  E.  dk  W.  R  R.  Co.  570 

Mulee  V.  Muhe  (17  C.  B.  711).  ques- 
tioned.    MiUtr  v.  MeKenzie.      581 

Mower  y.  Orr  (7  Hare,  473),  diatin- 
guished.    Bobion  v.  ffaU,         600 

Cockeon  v.  JR«ay  (5  Bear.  22),  distin. 
guiahed.     JUobsonv.  HcUe.        601 

Mtrlom  V.  Sftundere  (Amb.  241),  dis- 
tinguished,   ffobson  Vi  Male,    601 

CVw^y  V.  BaHeUmge  (1  Dow.  861), 
diatinguiahed.      Mobion  v.  ^a/«. 

601 

Mereford  v.  RavenhiU  (5  Beav.  55), 
distinguished.  A^96«m  ▼.  ^aZa.  602 

^urrO?  V.  Baskerfidd  (11  Beav.  525), 
distinguished.  Bobeon  y.  iTo^.  602 

P(Hwr  V.  GMwdy  (79  N.  T.  602),  dis- 
tinguished.   Bobeon  v.  iTo^.    606 

,  Leni  V.  Bowardm  N.  T.  169),  dis- 
tinguished.     Bobeon  v.  JTo^.    606 

2fa7ivj«  V.  Manice  (43  N.  T.  803), 
distinguished.  Bcheon  ▼.  J7a/«.  613 

FeopU  ▼.  Pisa&^y  (25  Wend.  472), 
distinguished.  I^eople  v.  D'Argen- 
cour.  628 

Banabria  v.  Peop^tf  (24  Hun,  270), 
distinguished.  People  v.  2>*Jl?^07^ 
c^Mr.  629 


CAUSE  OF  ACTION. 

1.  In  May,  1860.  plaintiffs  demised  to 
H.,  defendant's  assignor,  a  lot  of 
land  in  the  city  of  New  York,  for 
twenty^ne  years,  with  covenants 
for  renewals ;  the  rent  upon  each 
renewal  to  be  five  per  cent  on  the 
estimated  value  of  the  lot,  exclu- 
sive of  buildings,  to  be  determined 
by  arbitratora.     In  October,  1860, 
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plaintiffs,  at  the  request  of  H.  and 
for  the  purpose  of  increasing  the 
depth  of  the  lot,  demised  to  him  a 
piece  of  land  in  the  rear  of  said  lot, 
of  the  same  width;  this  lease  was 
for  the  same  time  as  the  first  one, 
and  ceased  upon  its  termination ; 
it  contained  the  same  covenants  for 
renewals  and  for  determining  the 
rent  to  be  paid  thereon.  The  two 
leases  being  alwut  to  expire,  arbi- 
trators were  nominated  by  the  par- 
ties pursuant  to  said  covenants, 
the  same  persons  l>eing  nominated 
under  each  lease.  The  arbitrators, 
not  agreeing  as  to  the  method  of 
ascertaining  the  value  of  the  de- 
mised premises,  were  about  to  ap- 
point an  umpire,  as  provided  for  in 
the  lease,  when  this  action  was 
broaght  to  restrain  their  action  and 
to  adjudge  the  rights  of  the  parties 
in  respect  to  the  matter  of  disagree- 
ment. Bdd^  that  the  complaint 
was  properly  dismissed.  Living- 
et&n  v.  JSiige.  289 

2.  The  firm  of  L.  &  Co.  executed  to 
plaintiff,  who  was  a  creditor,  a  gen- 
eral assignment  of  all  its  property 
for  the  oenefit  of  creditors.  By  it, 
the  assignee  after  paying  partner- 
ship debts,  if  a  surplus  remained, 
was  directed  to  pay  the  individual 
debts  of  the  copartners,  and  to  re- 
turn to  them  any  residue.  At  the 
time  of  the  assignment  the  firm 
held  a  claim  against  the  United 
States  government,  which  was  in 
the  hands  of  a  broker  for  collection. 
Tliereafter,  plaintiff,  under  an 
agreement  with  the  members  of 
the  firm,  returned  to  them  a  por- 
tion of  the  assigned  property,  and 
released  his  claim  against  the  firm, 
upon  receipt  of  a  bond  of  indem- 
nity, conditioned  for  the  payment 
by  them  of  the  other  firm  debts, 
and  an  assignment  to  himself  of 
all  their  rights  and  interest  in  the 
assigned  property,  except  that  so 
returned  to  them.  The  government 
claim  was  allowed  and  paid  by 
draft  to  the  order  of  the  firm, 
which  was  delivered  to  defendant 
L. ,  one  of  the  copartners:  he  trans- 
ferred it  to  the  other  defendants 
who  had  knowledge  of  the  assign- 
ment ;  they  collected  the  same. 
Plaintiff  had  not  been  discharged 
as  assignee,  some  of  the  firm  debts 
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remained  unpaid,  and  it  did  not 
appear  that  the  individual  debts  of 
the  copartners  had  been  paid.  Held, 
that  an  action  was  properly 
brought  by  plaintiff,  as  assignee, 
to  recover  the  proceeds  of  the  col- 
lection ;  that  title  to  the  claim 
passed  to  him  as  such  assignee  by 
virtue  of  the  assignment,  and  the 
trust  was  not  disdiarged,  nor  was 
the  title  affected  by  the  subsequent 
agreement,  as  it  did  not  transfer 
to  him,  individually,  the  assets 
held  by  him  as  trustee,  but  only 
the  interest  of  the  firm  in  any  sur- 
plus.   Stanford  v.  Loekwood,    683 

8.  S.  being  the  owner  of  sixty-one 
shares  of  defendant's  stock,  which 
stood  in  his  name  upon  its  books, 
for  a  valid  consideration  sold  the 
stock  and  assigned  the  certificates 
to  Li.,  who  presented  them,  with 
the  aHsignment,  to  defendant,  and 
demanded  a  transfer  to    himself 

rn  its  books ;  this  was  refused, 
thereafter  sold  and  assigned 
the  certificates  to  plaintiff.  In  an 
action  to  recover  dividends  de- 
clared  upon  the  stock,  it  appeared 
that,  after  notice  of  the  transfer  to 
H. ,  defendant  caused  the  stock  to 
be  seized  and  sold  under  an  attach- 
ment issued  in  an  action  brought 
by  it  against  S.  Held,  that  assum- 
ing the  purchaser  oould  be  deemed 
9k  bona  ^d6  purchaser,  as  to  which 
quare,  it  did  not  affect  the  rights 
of  plaintiff  as  against  defendant ; 
that  it  could  not  set  up  its  own 
wrongful  act  to  defeat  his  title ; 
and  that  he  was  entitled  to  recover. 
Bobimon  v.  iVot.  Bk.  of  New  Berne. 
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4  Also  held,  that  plaintiff's  right  Co 
maintain  the  action  was  not  affected 
by  the  fact  that  he  could  bring  an 
equitable  action  to  compel  a  trans- 
fer or  an  action  at  law  to  recover 
damages  for  the  wrongful  acts  of 
defendant.  Id. 


CERTIORARI. 

WJien    proceedings    of   State 

comptroller^  on  appUealum  to  caned 
tax  aaieti,  reviewable  by  certiorari. 

See  Clark  v,  DavenpoH.  477 


CHARITABLE  CORPORATIONS. 

See  Bbnxyolbnt,  etc..  Associa- 
tions. 


CIVIL  DAMAGE  ACT. 

1.  Under  the  provision  of  the  "  act  to 
suppress  intemperance,  pauperism 
and  crime"  (Chap.  646,  Laws  of 
1878),  giving  to  certain  pemons 
specified,  who  shall  be  injured  in 
means  of  support  by  an  intoxi- 
cated person,  a  right  of  action 
against  any  person  wiio,  by  selling 
intoxicating  liquors,  caused  the  in- 
toxication,  to  maintain  the  action, 
it  is  not  essential  to  show  that  the 
act  of  the  intoxicated  person  which 
caused  the  injury  was  the  natural, 
reasonable  or  probable  conse- 
quence of  his  intoxication  ;  it  is 
sufl9cient  if  it  appears  that  the  act 
was  done  while  the  person  was  in- 
toxicated, in  whole  or  in  part,  by 
liquors  sold  by  defendant.  Keu  v. 
McKechnis.  632 


2.  Such  a  cause  of  action  is  not  taken 
away  or  mitigated  by  the  fact  that 
the  act  causing  the  injury  con- 
stitutes a  crime.  Id. 

8.  In  such  an  action  it  appeared  that 
the  father  of  the  plaintiff,  while  in 
a  state  of  intoxication,  produced 
in  part  by  liquors  sold  to  him  by 
defendants,  murdered  his  wife  and 
then  committed  suicide.  Plaintiff 
was  fifteen  years  of  age ;  he  lived 
with  and  was  dependent  upon  his 
father  for  support.  Held,  that  the 
facts  were  sufficient  to  maintain 
the  action.  Id. 

4.  It  appeared  that  defendants  sold 
the  liquor  without  a  license,  and 
that  they  had  been  so  selling  for  a 
long  time.  Held,  that  submission 
totliejury  of  the  question  of  ex- 
emplary damages,  and  an  allow- 
ance thereof,  was  proper.  Id, 

CLOUD  ON  TITLE. 

1.  A  certificate,  issued  by  the  State 
comptroller  upon  sale  of  lands  for 
taxes,  illegally  laid,  is  not  a  cloud 
on  the  title,  as  the  record  of  the 
proceedings,  which  one  cUiming 
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under  the  certificate  woald  be 
oblif^ed  to  produce  to  enforce  his 
claim,  would  develop  any  defect, 
rendering  it  invalid.  Glairk  v. 
Davenport.  477 

2.  To  maintain  an  action  to  prevent 
a  cloud  on  title,  it  must  be  made 
to  appear  that  there  is  a  determi- 
nation on  the  part  of  defendant  to 
create  the  cloud ;  it  is  not  suffl- 
cient  that  the  danger  is  merely 
speculative.  Id. 

8.  Where,  therefore,  an  action  waa 
brought  against  the  State  comp- 
troller within  a  month  after  the 
Issuing  by  him  of  a  certificate  on 
sale  of  land  for  taxes,  among 
other  things,  to  restrain  the  de- 
feudant  from  executing  a  deed,  on 
the  ground  that  the  taxes  -were 
illegally  laid,  — iT^d,  that  as  by 
the  statute  (S  83.  chap.  427,  Laws 
of  1855)  the  comptroller  is  pro- 
hibited from  conveying  and  is  di- 
rected to  cancel  the  sale  whenever 
he  discovers,  prior  to  a  conveyance 
of  lands  so  sold,  that  the  sale  was 
for  any  cause  invalid,  in  the  ab- 
sence of  any  allegation  or  proof  of 
a  demand  upon  defendant  to  can- 
cel the  sale,  and  a  refusal,  or  that 
he  tllreatened  or  intended  to  exe- 
cute  a  deed  in  pursuance  of  the 
certificate,  the  action  was  not 
maintainable.  Id, 
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CODE  (PENAL). 
Bee  Penal  Cods. 
COMPTROLLER. 

1.  A  certificate,  issued  by  the  State 
comptroller  upon  sale  of  lands  for 
Uxes,  illegally  laid,  is  not  a  cloud 
on  the  title,  as  the  record  of  the 
proceedings,  which  one  claiming 
under    the    certificate    would    be 

'  obliged  to  produce  to  enforce  his 
claim,  would  develop  any  defect 
rendering  it  invalid.  Glark  v.  Dd- 
venport.  477 

2.  To  maintain  an  action  to  prevent 
a  cloud  on  title,  it  must  be  mubde  to 
appear  that  there  is  a  determina- 
tion  on  the  part  of  defendant  to 
create  the  cloud  ;  it  is  not  sufficient 
that  the  danger  is  merely  specula- 
live.  Id, 

3.  Where,  therefore,  an  action  was 
brought  against  the  State  comp- 
troller within  a  month  after  the 
issuing  by  him  of  a  certificate  on 
sale  of  land  for  taxes,  among  other 
things,  to  restrain  the  defendant 
from  executing  a  deed,  on  the 
ground  that  the  taxes  were  ille- 
gally laid,— Zfe«.  that  as  by  the 
statute  (§  63,  chap.  427,  Laws  of 
1855)  the  comptroller  is  prohibited 
from  conveying  and  is  directed  to 
cancel  the  sale  whenever  be  dis- 
covers, prior  to  a  conveyance  of 
lands  no  sold,  that  the  sale  was  for 
any  cause  invalid,  in  the  absence 
of  any  allegation  or  proof  of  a  de- 
mand upon  defendant  to  cancel  the 
sale,  and  a  refusal,  or  that  he 
threatened  or  intended  to  execute 
a  deed  in  pursuance  of  the  certifi- 
cate, the  action  was  not  maintain, 
able.  Id, 

4.  It  seems  that  under  said  statute  an 
application  could  be  made  to  the 
comptroller  to  cancel  such  a  sale, 
and  in  case  of  refusal  his  proceed- 
ings may  be  reviewed  by  certiorari, 
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or  ft  mandamuiisBned  to  compel  ft 
compIiftDoe  with  the  statute.      Id. 

CONFLICT  OF  LAWS. 

H.,  ft  citizen  of  MftSBachasetts,  died 
in  thftt  Stftte,  leaving  ft  will  which 
was  there  admitted  to  probftte. 
Said  will,  after  various  legacies 
and  devises,  and  after  providing 
for  the  payment  of  life  annuities 
to  twelve  different  persons,  con- 
tained this  provision  :  *'  As  to  the 
residue  and  remainder  of  all  my 
estate,  both  real  and  personal,  not 
herein  otherwise  disposed  of,  it  is 
my  will  that  the  same  be  and 
remain  in  the  care  and  custody  of 
my  said  executrix,  and  executors, 
and  trustees,  and  their  successors, 
well  and  safely  invested  until  the 
decease  of  the  last  survivor  of  the 
life  annuitants  *  *  ♦  and 
that  then  the  said  residue  and  re- 
mainder  with  all  the  accumulated 
interest  therepf  shall  be  divided 
equally  among  my  grandchildren, 
per  itirpet."  The  will  was  valid 
under  tne  laws  of  Massachusetts ; 
it  contained  no  express  direction 
for  the  conversion  of  the  real 
estate  into  personalty  or  for  the 
sale  of  the  real  estate .  The  testa- 
tor died  seized  of  valuable  real 
estate  in  this  State,  and  also  own- 
ing a  large  estate,  real  and  per- 
sonal, in  Massachusetts.  In  an 
action  for  the  construction  of  the 
will,  field,  that  there  was  no  such 
expression  of  intent  upon  the  part 
of  the  testator  as  to  present  a  case 
of  equitable  conversion,  that  under 
said  provision  no  title  could  vest 
In  the  beneficiaries  until  the  final 
division  of  the  estate  on  the  death 
of  the  last  life  annuitant ;  that  so 
far  as  the  provision  applied  to  the 
real  estate  in  this  State,  its  validity 
was  to  be  determined  by  the  law 
of  this  State,  and  as  it  worked  an 
unlawful  suspension  of  the  power 
of  alienation,  it  was  void  (1  R.  S. 
728,  §§  14.  15) ;  and  that  upon  the 
death  of  the  testator  the  title  to 
said  real  estate  descended  to  his 
heirs  at  law.   Hobeon  v.  ffaU,   588 

CONSIDERATION. 
A    promissory    note    given    in  con- 


sideration of  future  services  to  be 
rendered  by  the  payee,  upon  the 
rendition  of  the  services  in  reliance 
thereon,  becomes  valid  and  bind- 
ing,  although  there  was  no  agree- 
ment at  the  time  of  the  giving  of 
the  note  upon  the  part  of  the  payee 
to  render  them,  and  fthhough  the 
amount  of  the  note  be  much 
greater  than  their  value.  MUlerr. 
McKemie.  575 

Statement  in  pnmuaory  note 

that  it  woe  given  for  money  loaned  not 
eoneluHve,  true  eonnderation  may  be 
shown. 

See  MiUer  v.  MeKenxie,  575 


CONSTITUTIONAL  LAW. 

1.  The  designation  in  the  State  Con- 
stitution (§  18.  art.  6),  of  the 
**  annual  town  meeting,"  as  the 
time  when  justices  of  the  peace 
are  to  be  elected,  is  equivalent  to 
a  prohibition  against  electing  them 
any  other  time ;  and,  while  the  leg-^ 
islature  may  fix  the  day  upon" 
which  town  meetings  may  be  held, 
it  cannot  prohibit  the  election  of 
justices  of  the  peace  at  such  a 
meeting,  or  provide  for  tll^ir  elec- 
tion at  any  other  time  or  place. 
People,  ex  rel  Smith,  v.  SchieUMn, 

^  124 

2.  Accordingly  held,  that  the  provis- 
ions of  the  act  of  1881,  in  reference 
to  the  election  of  town  officers 
(§§  1,  2.  chap.  664,  Laws  of  1881), 
providing  for  the  election,  in  towns 
of  counties  having  more  than  three 
hundred  thousand  inhabiunts,  of 
justices  of  the  peace  at  a  general 
election;  and  the  repealing  clause 
(§  14),  so  far  as  it  purports  to  re- 
peal existing  provisions  of  law, 
regulating  the  time  or  manner  of 
election  of  justices  at  town  meet- 
ingS|  were  unconstitutional  and 
void  ;  that  even  if  said  repealing 
clause  effected  a  repeal  of  the  for- 
mer provisions  of  law  regulating 
the  time  and  manner  of  electing 
supervisors  and  other  town  officers, 
it  did  not  operate  as  a  repeal  of 
the  act  of  1829  (Chap.  aW.  Laws 
of  1829),  which  fixes  the  time  for 
the  election  of  justices  of  the 
peace.  I^' 
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8.  As  to  whether  the  legislature  has 
power  to  authorize  the  holding  of 
a  town  meeting  on  the  same  day 
and  at  the  same  place  with  a  gen- 
eral election,  at  the  general  elec- 
tion, gucere.  Id, 

4.  The  provision  of  the  State  Consti- 
tution (g  18,  art.  8)  prohibiting  the 
passage  of  ^^  a  private  or  local  bill 
♦  ♦  ♦  laying  out,  opening,  alter- 
ing, working  or  discontinuing 
roads,  highways  or  alleys/'  does 
not  include  and  is  not  applicable 
to  city  streets  or  avenues.  In  re 
WooUey.  185 

5.  The  validity  of  a  statute  provid- 
ing for  the  laying  out  or  improve- 
ment of  a  city  street  is  not  affected 
by  the  fact  tiukt  the  power  to  do  the 
work  is  conferred  upon  commis- 
sioners appointed  by  the  act,  in- 
stead of  upon  the  municipal  au- 
thorities. Id. 

6.  Accordingly  hM.  that  the  act  of 
1878  (Chap.  410,  Laws  of  1878), 
appointing  commissioners  to  widen 
F.  avenue  in  Long  Island  City,  and 
the  acts  amendatory  thereof  (Chap. 
818,  Laws  of  1880,  and  chap.  826, 
Laws  of  1881)  were  not  in  viola- 
tion of  said  constitutional  provis- 
ion. Id, 


CONTEMPT. 

In  an  action  by  judgment  creditors 
to  set  aside  as  fraudulent  a  gen- 
eral assignment  made  by  the  judg 
ment  debtors,  judgment  was  ren- 
dered, adjudging  the  assign Jient 
fraudulent  and  void ;  requiring  the 
assignee  to  account  for  the  assigned 
property,  the  value  of  which  was 
found  to  be  $3,000,  and  directing 
the  appointment  of  a  receiver,  who 
was  required  to  make  certain  speci- 
fied payments  from  the  proceeds 
of  the  property,  and  report  the 
remainder,  with  his  proceedings, 
to  the  court,  for  further  orders. 
An  order  was  subsequently  made 
by  the  court,  appointing  a  re- 
ceiver, to  whom  the  assignee  was 
directed  to  account,  and  also  ap. 
pointing  a  referee  to  take  and  state 
the  account,  and  to  determine  what 
allowances,  if  any,  should  be  made 


to  the  assignee  for  disbursements, 
etc.  Upon  the  coming  in  of  the 
report  of  the  referee  another  order 
was  made,  allowing  the  assignee 
to  deduct  from  the  $3,000  certain 
items  allowed  to  him,  and  direct- 
,inghim  to  pay  the  balance,  $2,610, 
to  the  receiver,  and,  upon  his  re- 
fusal to  pay,  a  precept  directing 
his  arrest  was  issued  and  he  was 
imprisoned  under  it.  Held,  that 
the  process  was  illegally  issued  ; 
that  under  the  Revised  Statutes 
which  were  in  force  at  the  time  (2 
R.  S.  534.  §  1;  id.  535.  §  4),  such  a 
process  was  only  authorized  where 
execution  could  not  be  issued;  that 
upon  the  last  order  a  final  money 
judgment  could  and  should  have 
been  entered,  which  could  have 
been  enforced  by  execution;  and 
that  the  plaintiffs  could  acquire 
no  right  to  a  precept  by  omitting 
to  enter  such  final  judgment. 
Mi^en  V.  Becker,  486 


CONTRACT. 

1.  A  State  bank  cannot  enforce 
against  any  one  an  executory  con- 
tract which  it  was  not  authorized 
by  its  charter  to  make.  Naase^ 
Bk,  V.  Jonss,  115 

2.  The  D.  &  R.  G.  R.  R.  O).  pub- 
liched  a  circular  proposing  to  issue 
bonds  of  $1,000  each,  at  ninety 
per  cent ,  secured  by  mortgage  on 
its  property,  and  to  deliver  one 
bond  with  five  shares  of  its  capital 
stock  to  any  person  advancing 
thereon  $900.  «f.,  defendant's  tes- 
tator, subscribed  for  and  was 
awarded  $90,000  of  such  loan ;  it 
had  previously  been  agreed  be- 
tween him  and  the  plaintiff,  a 
moneyed  corporation  organized 
under  the  act  of  1888  (Chap.  260, 
Laws  of  1838),  that  to  the  extent 
of  one-half  the  amount  awarded  to 
him  he  would  subscribe  for  the 
same  for  the  benefit  and  in  the 
name  of  the  plaintiff.  In  an  ac- 
tion, among  other  things,  to  re- 
cover one-half  the  profits  made  by 
J. ,  in  the  transaction,  hdd,  that 
whether  the  proposition  of  the 
railroad  company  contemplated  a 
loan  or  a  sale  of  the  stock  and 
bonds,  the  subscribers  became  ab- 
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solute  owners  of  the  stock  and  in- 
curred the  liabilities  of  stockhold- 
ers ;^  that  the  contract  was  not  au- 
thorized by  the  statute  under 
which  plaintiff  was  organized  and 
was  one  which  it  was  precluded 
by  public  policy  from  making; 
and,  as  the  contract  was  wholly  an 
executory  one,  plaintiff  could  not 
enforce  the  same.  Id. 

8.  The  natural  obligation  resting 
upon  the  father  of  a  bastard  aris- 
ing out  of  his  relation  to  the  child 
is  a  sufficient  consideration  for  a 
contract  on  his  part  to  pay  for  its 
support  and  maintenance.  Totid 
V.  Weber.  181 

4.  Plaintiff,  an  illegitimate  child,  of 
whom  W..  defendant's  testator, 
was  the  putative  father,  which 
relationship  he  acknowledge,  was 
supported,  cared  for  and  educated 
by  relatives  of  her  mother  from 
the  time  of  her  birth  until  the 
death  of  W.,  at  his  request  and  on 
the  strength  of  repeated  represent- 
atious  and  promises  on  his  part 
that  they  would  be  paid,  that  in 
case  she  survived  him,  he  would 
provide  for  her  by  his  will  suflS- 
cient  to  pay  for  such  maintenance 
and  care.  Plaintiff  after  slie  be- 
came of  age,  having  been  informed 
of  these  promises,  and  in  reliance 
upon  them,  promised  to  pay  the 
expenditures  so  incurred  for  her 
benefit.  No  such  provision  was 
made  in  the  will.  Held,  that  the 
facts  established  an  agreement 
binding  in  law  upon  W.,  and  en- 
forceable against  his  estate ;  that 
the  action,  therefore,  was  main- 
tainable, and  was  properly  brought 
in  plaintiff's  name.  Id. 

5.  A.  party  for  whose  benefit  a  prom- 
ise was  made  may  maintain  an  ac- 
tion thereon,  although  the  con- 
sideration was  one  between  the 
promisor  and  a  third  person.      Id. 

6.  Where  a  person,  even  by  silent 
acquiescence,  encourages  a  testator 
to  make  a  devise  or  bequest  to  him, 
witli  a  declared  expectation  that 
he  will  apply  it  for  the  benefit  of 
others,  this  has  the  force  and  ef- 
feet  of  an  express  promise  so  to 
apply  it,  as  if  he  does  not  intend 


so  to  do,  the  silent  acqulesoenoe  is 
a  fraud.    InreO'Bara.  403 

7.  Where  the  gift  is  to  several  as 
joint  tenants  and  the  promise  to 
carry  out  the  declared  purpose  of 
the  testator  is  made  by  one  of  them 
it  is  obligatory  upon  all.  Id. 

8.  In  the  case  of  such  a  declared 
intention  and  promise,  if  tiie  tes- 
tator has  named  some  certain  and 
definite  beneficiary,  capable  of 
taking  the  provision  intended,  the 
law  fastens  upon  the  devisee  or 
legatee  a  trust  which  equity,  in 
case  of  his  refusal  to  perform,  will 
enforce  on  the  ground  of  fraud. 

Id. 

9.  In  an  action  brought  to  i^ecind  a 
contract  for  the  exchange  of  lands 
on  the  ground  of  fraud,  the  court 
found  that  plaintiff  agreed  to  ex- 
change his  premises,  subject  to  a 
mortgage  thf^reon,  for  four  lota 
whidi  defendants  represented  that 
they  owned,  but  to  which  they  had 
no  title ;  they  did  own  a  parcel  of 
land  in  the  neighborhood  of  the 
lots,  of  much  less  value.  Plaintiff 
conveved  his  premises  and  received 
a  deed  purporting  to  convey  the 
four  lots.  The  court  refused  to 
find  fraud.  Defendants  claimed 
that  they  intended  to  convey  the 
land  actually  owned  by  them,  but 
by  mistake  the  four  lots  were  de- 
scril>ed  in  their  deed,  and  asked 
to  have  tlie  deed  reformed.  Held, 
that  plaintiff  was  entitled  to  equi- 
table relief  whether  the  case  was 
one  of  fraud  or  mistake ;  if  the 
latter  the  minds  of  the  parties 
never  met,  and  no  actual  contract 
was  made;  that  defendants  were 
not  entitled  to  a  reformation  of 
their  deed  as  plaintiff  never  had 
agreed  to  take  the  premises  actu- 
ally owned  by  defendants,  and  the 
only  way  the  mistake  could  be 
corrected  was  by  a  rescission  of  the 
formal  contract  and  the  restoration 
to  eacii  party  of  what  had  been 
parted  with  on  its  faith.  Orowe  v. 
Lewin,  423 

10.  A  mail  agent  was  killed  by  an 
accident  on  defendant's  road.  Upon 
the  pass  issued  for  his  nse  by  de- 
fendant was  an    indorsement   by 
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which  it  stipulated  for  an  exemp- 
tion from  liaDilit^  for  damages  on 
account  of  injuries  occurring 
through  its  neglrgeoce.  Held,  that 
as  the  authority  of  the  government 
agents  to  contract  for  the  transpor- 
tation  of  mails  is  limited  by  the  pro- 
visions of  the  United  States  Stat- 
utes (U.  S.  R.  S.,  §§  8997  to  4005). 
and  as  no  power  is  given  them  to 
contract  for  exemption  to  a  railroad 
corporation  from  Uabilityforauch  a 
cause  of  action,  it  was  not  to  be  as- 
sumed that  the  contract  under 
which  defendant  carried  the  mails 
contained  any  such  provision;  that 
if  the  contract  between  the  gov- 
ernment and  defendant  contamed 
such  a  provision  it  was  unauthor- 
ized and  void;  that  assuming  the 
decedent  received  the  pass  and  was 
chargeable  with  knowledge  of  its 
contents,  it  did  not  constitute  a 
contract  between  him  and  defend- 
ant; that  as  the  absolute  duty  of 
carrying  the  agent  in  charge  of 
the  mail  is  imposed  by  said  stat- 
utes upon  the  railroad  corpora- 
tion  accepting  the  public  mail  for 
transportation  (^  4000),  defendant 
had  no  right  to  impose  the  condi- 
tion, the  agent*8  acceptance  of  the 
pass  did  not  indicate  his  intention 
to  assent  to  its  provisions,  and  even 
if  it  might  be  so  construed,  and  if 
the  exemption  clause  was  to  be 
considered  as  a  contract  ;t  was 
void  for  want  of  consideration. 
Seybolt  V.  JSr.  T.  L.  M  dk  W.  R. 
R  Co.  562 

11.  A  promise  by  one  party  to  do  that 
which  he  is  already  under  a  legal 
obligation  to  do  is  not  a  sufficient 
consideration  to  support  a  contract 
on  the  part  of  the  other  party .    Id 


CONVERSION. 

1.  Where  a  promissory  note,  in- 
trusted by  tlie  maker  to  another  to 
be  used  for  a  fecial  purpose,  is 
diverted  by  the  latter,  an  action 
lies  against  him  for  the  conversion 
thereof.    Hynes  v.  Patt€T$on.        \ 

2.  Plaintiff  executed  and  loaned  to 
£.,  defendants'  testator,  certain 
notes  under  an  agreement  that 
they  were  to  be  discounted,  ten  per 


cent  of  the  proeneds  to  be  paid  to 
plaintiff  for  the  loan  thereof,  and 
the  balance  to  be  used  for  a  pur- 
pose specified.  At  the  time  of  the 
delivery  E.  paid  to  plaintiff  the  ten 
per  cent  so  agreed  upon,  and  used 
the  notes  for  another  and  an  en- 
tirely different  purpose  from  that 
Bpedfied.  Plaintiff,  having  been 
sued  upon  the  notes,  transferred 
his  real  estate  to  his  wife.  Judg- 
ment  was  obtained  against  him 
and  an  action  brought  thereon  to 
set  aside  the  transfer.  Plaintiff 
thereupon  settled  the  judgment  by 
conveyance  from  his  wife  of  a  por- 
tion  of  the  real  estate,  the  value 
of  which  was  less  than  half  the 
amount  of  the  judgment.  In  an 
action  for  the  conversion  of  the 
note,  Jidd^  that  plaintiff  was  enti- 
tied  to  recover  as  damages  the 
value  of  the  real  estate  so  con. 
veyed ;  that  the  transfer  to  his 
wife  was  in  effect  subject  to  the 
payment  of  his  indebtedness,  and 
to  the  extent  of  the  value  of  the 
real  estate  appropriated  to  the 
payment  oi  the  judgment  he  was 
damaged.  Id, 

3.  Also  held^  that  as  the  compromipe 
benefited  E.  plaintiff  was  entitled 
to  be  allowed  as  damages  counsel 
fees  paid  by  him  in  effecting  the 
same.  Id, 

4.  Counsel  fees  were  not  claimed  as 
damages  in  the  complaint ;  no  ob- 
jection  was  made,  however,  to  the 
proof  thereof  ;  after  verdict  a  mo- 
tion was  made  to  deduct  there- 
from  the  amount  of  the  counsel 
fees.  Held,  that  the  motion  was 
properly  denied,  as,  if  the  objec- 
tion to  the  allowance  had  been 
raised  upon  the  trial,  the  complaint 
might  have  been  amended  so  ^as 
to  obviate  it.  Id, 

5.  Also  held^  that  plaintiff  was  not 
required  to  return  or  tender  the 
ten  per  cent  received  before  bring- 
ing suit.  Id, 


CONVERSION  (EQIHTABLEj. 
See  EquiTABLB  Comvsbbiok. 
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CORPORATIONS. 

1.  A  corporation  has  no  implied 
autliority  to  increase  or  diminish 
its  capital  stock,  and  can  only  do 
so  when,  and  as  authorized  by 
statate.  Sutherland  v,  OleoU,      03 

3.  By  the  charter  of  the  A.  I.  M. 
Co.  (Chap.  401,  liaws  of  1867.  as 
amended  by  chapter  208,  Laws 
of  1878),  its  capital  was  fixed  at 
$800,000  with  power  to  increase 
from  time  to  time  as  its  business 
might  require  and  its  board  of 
directors  direct ;  it  was  made  sub- 
ject to  the  restrictions  and  liabili- 
ties contained  in  part  1,  chapter  18 
of  the  Revised  Statutes,  and  its 
stockholders  were  made  to  liable 
the  creditors  of  the  company  "  un- 
til the  whole  amount  of  corporate 
stock  fixed  and  limited  by  such 
company  shall  have  been  paid  in." 
In  September,  1872,  the  directors, 
In  compliance  with  a  resolution 
adopted  at  a  meeting  of  the  stock- 
holders, passed  a  resolution  that 
"  the  stock  of  this  company  be  and 
the  same  is  hereby  increased  to 
$600,000."  In  May.  1875,  said 
board  passed  a  resolution  declar- 
ing that  "the  capital  stock  *  *  * 
be  fixed  and  limited  at  $489,500." 
This  amount  was  paid  in  and  a 
certificate  setting  forth  the  resolu- 
tion and  stating  that  the  amount 
"so  fixed  and  limited  had  been 
paid  in"  was  recorded  in  the 
county  clerk's  office.  In  an  action 
against  a  stockholder  to  recover  a 
debt  of  the  company  because  of 
allefi^ed  non-payment  in  full  of  the 
stock,  heldf  that  by  the  first  reso- 
lution the  capital  stock  was  le- 
gally increased  ;  that  having  been 
so  increased  it  could  not  he  re- 
duced "  without  the  consent  of  the 
legislature  "  (1  R.  S.  602,  S  2);  that 
no  power  to  reduce  could  be  im- 
plied from  the  words  *' fixed  and 
limited"  in  the  charter;  and  as 
no  express  power  to  make  a  re- 
duction was  given,  the  second 
resolution  was  a  nullity  and  the 
stockholder  was  liable.  Id. 

8.  Under  the  provisions  of  the  act  of 
1857  (Chap.  456.  Laws  of  1857),  in 
relation  to  the  taxation  of  corpo- 
rations  liable  to  taxation,  for  the 


purpose  of  taxing  the  capital  stock 
of  a  corporation,  it  is  to  be  *' as- 
sessed at  its  actual  value, '  from 
which  is  to  be  deducted  **  the  as- 
sessed value  of  its  real  estate* 
and  such  other  items  as  are  speci- 
fied in  the  act.  (§8.)  People,  ex 
rel,  Tu>erUy4hird  Street  B.  &.  Co., 
v.  Comni'rs  of  Taxes.  654 

4.  The  provisions  of  the  prior  stat- 
utes regulatinff  the  details  of  as- 
sessments of  the  property  of  corpo- 
rations (1  R.  S.  415,  g  6.  as  amended 
by  chap.  654,  Laws  1853)  are  to  be 
deemed  amended  so  far  as  is  nec- 
essary to  make  them  conform  to 
and  to  give  efiect  to  the  act  of 
1857.  Id. 

5.  Jt  seems  that  the  assessment-roll 
in  such  case  may  be  made  up  sub^ 
stantially  as  follows:  In  the  first 
column  insert  the  name  of  the  cor- 
poration; in  the  second,  the  quan- 
tity of  real  estate  owned  by  it 
pituate  in  the  town  or  ward;  in 
the  third,  the  assessed  value  of  its 
real  estate;  in  the  fourth,  the 
value  of  capita]  stock  after  mak. 
ing  the  exemptions  and  deductions 
required  by  the  act  of  1857.        Id. 

6.  It  seems  also  that  to  arrive  at  the 
assessed  value  of  the  real  estate 
not  situate  in  the  town  or  ward,  if 
within  the  Sute,  it  may  be  ascer- 
tained from  the  proper  assess- 
ment-roUs ;  if  in  another  Sute  or 
country,  or  if  for  any  other  reason 
its  assessed  value  cannot  be  ascer- 
tained,  the  price  paid.  In  the  ab- 
sence of  proof  or  of  any  other 
standard,  may  be  taken  as  the 
assessable  value.  Id. 

7.  A  provision  in  the  statute  under 
which  a  corporation  is  organised, 
or  in  its  by-laws,  requiring  trans- 
fers of  its  stock  to  be  made  upon 
its  books,  is  for  its  benefit ;  and 
where  the  owner  of  stock  has 
assigned  and  fransferred,  for  a 
valuable  consideration,  the  oertifi- 
cate  issued  to  him,  and  the  corpo- 
ration,  wl)en  requested  to  make 
the  transfer,  without  a  valid  rea- 
son refuses  so  to  do,  this  amounts 
to  a  waiver  of  the  requirements ; 
the  transfer  is  complete  and  the 
corporation  is  bound  to  reoegniso 
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the  tUle  of  the  assignee,  precisely 
the  same  as  if  it  had  done  its  duty 
and  made  the  proper  entri«^s  upon 
its  books.  BobinsoJi  v.  2fat,  B*k  of 
New  Berne,  637 

8.  S.  being  the  owner  of  sixty^ne 
shares  of  defendant's  stock,  which 
stood  in  his  name  upon  its  books, 
for  a  valid  consideration  sold  the 
stock  and  assigned  the  certificates 
to  H.,  who  presented  them,  with 
the  assignment,  to  defendant,  and 
demanded  a  transfer  to  himself 
upon  its  books  ;  this  was  refused. 
U.  thereafter  sold  and  assigned 
the  certificates  to  plaintiff.  In  an 
action  to  recover  dividends  de- 
clared  upon  the  stock,  it  appeared 
that,  after  notice  of  the  transfer  to 
H.,  defendant  caused  the  stock  to 
be  seized  and  sold  under  an  at- 
tachment  issued  in  an  action 
brought  by  it  against  S.  Held, 
that  assuming  the  purchaser  could 
be  deemed  a  bona  fide  purchaser, 
as  to  which  qaare^  it  dia  not  affect 
the  rights  of  plaintiff  as  against 
defendant ;  that  it  could  not  set 
up  its  own  wrongfal  act  to  defeat 
his  title  ;  and  that  he  was  entitled 
to  recover.  /(f. 

9.  Also  KM,  that  a  demand  of  pay- 
ment, or  of  a  transfer  of  the  stock 
to  plaintiff  before  suit  brought. 
was  not  necessary  ;  that  having 
refused  to  transfer  to  H.,  denied 
his  ownership  and  caused  tlie  stock 
to  be  sold  as  the  property  of  S.,  no 
further  request  or  demand  was 
necessary  on  his  part  or  that  of  his 
his  transferee  who  succeeded  to  his 
rights.  Id. 

10.  Also  hMy  that  plaintiffs  right 
to  maintain  the  action  was  not 
affected  by  the  fact  that  he  could 
bring  an  equitable  action  to  com- 
pel a  transfer  or  an  action  at  law 
to  recover  damages  for  the  wrong- 
ful acts  of  defendant.  Id, 

Order  of  General  Term  deny- 

intf  moHnnfor  an  order  requiring  re- 
ceiver of  an  ineolioent  eorporaUon  to 
refund  assessment  upon  stock  paid  by 
a  stockholder,  which  assessm^t  was 
thereafter  adjudged  to  he  illegal,  when 
not  appealable  to  this  court, 

BeelnrsBhMign.  (Mem.)  664 


SicKEi^  —  Vol.  I. 
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Insolvent  CtonpoRATioNS. 
iNfiURAKCB  (Life). 
Insurance  (Marine). 
Manufacturing  Corporations. 
Municipal  Corporations. 
It\iLROAD  Corporations. 
Stockholders, 


COST& 

1.  Where  an  action  is  brought  in  the 
name  of  one  person  at  the  instiga- 
tion  of  and  for  the  direct  benefit  of 
another,  and  the  relief  asked  for  is 
such  as  to  give  the  latter  the  fruits 
of  any  judgment,  the  case  is  within 
the  provision  of  the  Code  of  Civil 
Procedure  (§  8247),  declaring  that 
**  where  an  action  is  brought  in  the 
name  of  another  by  a  *  *  *  • 
person  who  is  beneficially  inter- 
ested therein/'  the  latter  shall  be 
liable  for  costs  the  same  **  as  if  he 
was  the  plaintiff."  Slauson  f. 
Watkins,  d69 

2.  This  action  was  brought  by  the  ad- 
vice and  procurement  of  L.,-who 
employed  the  attorney,  furnished 
most  of  the  means  to  carry  it  on, 
and  generally  directed  and  con- 
trolled  the  proceedings;  its  object 
being  to  compel  the  defendant,  W., 
who  the  complaint  alleged  had 
agreed  with  plaintiff  to  pay  a  mort- 
gage executed  by  her  to  L  ,  to 
specifically  perform  that  contract. 
L.wa8  joined  as  a  party  defendant, 
but  was  not  served  with  process 
and  did  not  appear  in  the  action. 
Judgment  was  rendered  against 
plaintiff  with  costs  Held,  that  L. 
was  properly  charged  with  the 
costs;  also  that  the  question  was 
not  precluded  by  the  previous 
denial  of  a  motion  made  by  W. 
to  substitute  L.  as  plaintiff.        Id, 

When  application  far  extra  al- 

lowanee  properly  denied  on  ground 
that  f>alue  of  sulject-matter  of  action 
cannot  be  computed. 

See  People  ▼.  G,  F.  0.  B.  B,  Co. 
Mem.)  666 


COURTS. 
See  SuBE06AT9'B  Court. 
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CRIMINAL  TRIAL. 

1.  Upon  the  trial  of  an  indictment 
for  an  assauit,  where  the  defendant 
as  a  witness  in  his  own  behalf  had 
given  material  testimony,  in  con- 
flict with  tliat  given  on  the  part  of 
the  prosecution,  hM^  that  it  was 
proper,  within  the  discretion  of  the 
trial  court,  as  bearing  upon  hid 
credibility,  to  ask  him  upon  cross, 
examination  if  he  had  not  com- 
mitted an  asfiault  upon  another 
person.     People  v.  Irving.  641 

2.  On  the  trial  of  an  indictment 
charging  forgery  of  the  notes  of  a 
bank  of  another  state  or  country  it 
is  not  necessary  to  prove  by  direct 
evidence  the  due  incorporation  of 
the  bank.     People  y.  D*Argeneour. 

624 

8.  Upon  the  trial  of  an  indictment, 
which  charged  forgery  in  the  sec- 
ond  degree  in  tlie  making  and  en- 

*  graving  a  plate  in  the  form  and 
similitude  of  a  note  of  a  bank  in- 
corporated  in  Havana  under  the 
laws  of  Spain,  a  witness  on  behalf 
of  the  prosecution  testified,  that 
he  had  been  in  the  bank  in  Havana 
and  saw  banking  business  carried 
on  there,  that  the  bank  issued 
notes  which  were  received  as 
money;  that  he  saw  the  articles  of 
association,  and  from  them  and 
what  he  saw  in  a  newspaper,  the 
official  organ  of  the  Spanish  gov- 
ernnient.he  believed  the  bank  was 
incorporated  .under  the  laws  of 
Spain.  An  engraver  connected 
with  the  American  Bank  Note 
Company  also  testified  that  he  en- 
graved the  plates  from  which  the 
genuine  notes  were  printed,  and 
that  they  were  then  in  the  vaults 
of  that  company.  Held,  that  the 
evidence  was  sufficient  to  establish 
the  legal   existence  of  the  bank. 

Id. 

4.  The  provisions  of  the  Code  of 
Civil  Procedure  (§^  956,  957,  958), 
making  certified  copies  of  the  re- 
cords of  foreign  countries  evidence 
and  prescribing  the  manner  of  au- 
thentication, have  no  application 
to  such  a  trial.  Id. 

0.  Also  held,  the  testimony  that  the 


genuine  plates  of  the  bank  were 
engraved  and  retained  by  the  Bank 
Note  Company,  with  the  testimoDy 
of  the  agent  of  the  bank  in  thia 
country,  that  no  one  except  said 
company  had  been  authorized 
through  him  to  do  any  engraving 
for  the  bank,  was  sufficient  to  es- 
tablish ^prima  farie  that  defend. 
ant  was  not  authorized  by  it  to 
make  the  plate.  Id. 

6.  Also  held,  that  assuming  the  pm. 
visions  of  the  Penal  Code,  defining 
forgery  in  the  second  degree 
(§§  511,  512),  were  applicable,  as 
the  Coda  of  Criminal  Procedure 
(§  469)  requires  such  a  question  to 
be  raised  by  motion  before  or  at 
the  time  when  defendant  was 
called  for  judgment,  by  failing  so 
to  present  it  the  right  to  object  was 
waived  and  defendant  could  not 
avail  himself  of  it  upon  appeal. 

Id, 

7.  The  power  conferred  upon  the  Su- 
preme Court  by  the  Code  of  Crim- 
iual  Procedure  (^  527,  as  amended 
by  chap.  866,  Laws  of  1882)  to  grant 
a  new  trial  on  appeal  in  a  criminal 
action,  where  the  judgment  is 
against  evidence  or  law,  or  where 
justice  requires  it,  although  no 
exceptions  were  taken  in  the  court 
below,  is  discretionary,  and  where 
it  does  not  appear  that  the  discre- 
tion has  been  abused,  the  decision 
of  that  court  is  no  t  reviewable 
here.  Id. 

DAMAGES. 

1.  Plaintiff  executed  and  loaned  to 
E.,  defendants'  testator,  certain 
notes  under  an  agreement  that  they 
were  to  be  discounted,  ten  per  cent 
of  the  proceeds  to  be  paid  to  plaint- 
ifi"  for  the  loan  thereof,  and  the 
balance  to  be  used  for  a  purpose 
specified.  At  the  time  of  the  de- 
livery E.  paid  to  plaintiff  the  ten 
per  cent  so  agreed  upon,  and  used 
the  notes  for  another  and  an 
entirely  different  purpose  from 
that  specified.  Plaintiff,  having 
been  sued  upon  tho  notes,  trans, 
f erred  his  real  estate  to  his  wife. 
Judgment  was  obtained  against 
him  and  an  action  brought  thereon 
to  set  aside  the  transfer.     Plaint- 
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ifTthereapon  Bettledthejadgpnent 
by  conveyance  from  his  wife  of  a 
portion  of  the  real  eatnte,  the 
value  of  which  was  less  th.in  half 
the  anioant  of  the  jadgment.  In 
an  action  for  the  conversion  of 
the  note,  held,  that  plaintiff  was 
entitled  to  recover  as  damages 
the  value  of  the  real  estate  so  con- 
veyed; that  the  transfer  to  his 
wife  was  in  effect  subject  to  the 
payment  of  his  indebtedness,  and 
to  the  extent  of  the  value  of  the 
real  estate  appropriated  to  the  pay- 
ment of  the  judgment  he  was 
damaged.  Hynes  r .  Matter^on.    1 

2.  Also  held,  that  as  the  compromise 
benefited  E.  plaintiff  was  entitled 
to  be  allowed  as  damages  counsel 
fees  paid  by  him  in  effecting  t)i«^ 
same.  Id, 

8.  Counsel  fees  were  not  claimed  as 
damages  in  the  complaint ;  no  ob- 
jection was  made,  however,  to  the 
proof  thereof ;  after  verdict  a  mo- 
tion was  made  to  deduct  therefrom 
the  amount  of  the  counsel  fees. 
Ileldt  that  the  motion  was  properly 
denied  as  if  the  objection  to  the 
allowance  had  been  raised  upon 
the  trial  the  complaint  might  have 
been  amended  so  as  to  obviate  it. 

Id, 

4.  In  an  action  under  the  Civil  Dam- 
age Act  (Chap.  646,  Laws  of  1873), 
it  appeared  that  tKe  father  of 
plaintiff,  while  in  a  state  of  in- 
toxication, produced  in  part  by 
liquors  sold  to  him  by  defendants, 
murdered  his  wife  and  then  rom* 
mitted  suicide.  Plaintiff  was  fifteen 
years  of  age ;  he  lived  with  and  was 
dependent  upon  his  father. for  sup- 
port. It  appeared  that  defendants 
sold  the  liquor  without  a  license, 
and  that  they  had  been  so  selling 
for  a  long  time.  Held,  that  sub- 
mission  to  the  jury  of  the  question 
of  exemplary  damages,  and  an 
allowance  thereof,  was  proper, 
Neu  V.  McKechnie,  632. 


DEBTOR  AND  CREDITOR . 

E/^eet  of  itatute  of  liinitaiunM 

M  a  bar,  in  proceedings  ly  creditor 


for  the  sale  of  real  estate  of  a  deceased 
person. 

See  Mead  v.  Jenkins.  31 


DEEDS. 

1.  The  grant  made  in  1666  by  Gov- 
ernor Nicolls,  to  the  freeholders 
and  inhabitants  of  Harlem,  of  a 
tract  of  land  extending  eastward  to 
*'  Harlem  Ry ver  or  any  part  of  the 
said  Ryver  on  which  this  island 
doth  abutt."  only  winveyed  to  high- 
water  marJL.    Mayors  etc,  v.  Hart, 

443 

2.  The  pre-emptive  right  to  the  lands 
belonging  to  the  city  of  New  York, 
under  water  in  front  of  the  tide- 
way given  to  the  owners  of  adja- 
cent lands  by  the  act  of  1852  (§  4, 
chap.  285,  Laws  of  1852),  by  which 
said  lands  were  granted  by  the 
State  to  the  city,  was  only  given  to 
the  city*s  grantees  of  the  tideway, 
save,  at  least,  in  the  case  of  an  up- 
land owner,  in  front  of  whose  land 
there  was  no  tideway.  Id, 

8.  While,  however,  the  owners  of  the 
uplands  had  no  pre-emptive  right 
in  the  adjacent  tidnway  by  force 
of  said  statute,  they  had  an  equit- 
able claim  to  priority  of  purchase, 
which  was  recognized  and  pro- 
tected by  the  city,  and  upon  accept- 
ance of  the  terms  and  conditions 
proposed  by  the  city  authorities 
they  became  **  legally  entitled"  to 
a  deed  within  the  meaning  of  the 
provision  of  the  Sinking  Fund 
Ordinance,  passed  by  the  city  in 
1844  (§  11,  title  4),  and  recognized 
and  adopted  bv  the  State  in  1845 
(§  5,  chap.  225,  Laws  of  1845), 
which  authorized  the  comptroller 
'*  in  all  cases  of  grants  of  land  un- 
der water"  to  *'  issue  a  grant  *  * 
to  the  party  legally  entitled  there- 
to," upon  his  paying  or  securing 
the  price  fixed  as  specified  therein. 

Id, 

4.  Accordingly  held,  that  a  deed, 
given  upon  payment  of  the  price 
so  fixed  by  the  comptroller,  to  the 
owner  of  the  adjacent  upland,  of 
part  of  said  tideway  and  adjoining 
land  under  water  was  valid,  al- 
though  given   without  a  sale  at 
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pabllc  aaotion  and  withoat  twenty 
days'  previous  notice,  as  required 
by  said  ordinance  (g  17),  in  case  of 
sale  of  real  estate  belonging  to 
the  corporation,  in  which  no  one 
has  a  preemptive  right  or  equita- 
ble claim  to  a  preference.  Id, 

DEFENSE. 

1.  Posflessioii  of  real  estate  by  a 
mortgagee,  acquired  by  force  or 
fraud,  against  the  will  and  con- 
sent  of  the  owner,  and  without 
color  of  lawful  authority,  is  not  a 
defense  to  an  action  of  ejectment 
brought  by  such  owner.  HowU  v. 
LtaviU,  617 

2.  R.  conveys  certain  premises,  sub- 
ject to  a  mortgage  thereon,  to  T., 
who  executed  to  K.  a  m6rtgaf  e  for 
part  of  the  purchase-price ;  T.  con- 
veyed to  H.;  R.  foreclosed  his 
mortgage,    making    H.   and  wife 

Sarties  defendant.  The  former, 
owever,  had  died  prior  to  the 
commencement  of  the  foreclosure 
suit,  summons  were  served  upon 
the  latter,  judgment  of  foreclosure 
was  rendered  and  the  premises 
sold  thereon  to  R..  who,  by  the 
aid  of  a  writ  of  assisUnce,  put  T. 
out  and  got  into  possession  ;  he 
then  paid  the  prior  mortgage  and 
conveyed  the  premises  to  defend- 
ants. In  an  action  of  ejectment 
brought  by  the  heirs  of  H.,^2d, 
that  the  possession  of  T.,  after  his 
deed  to  H.,  must  be  assumed  to 
have  been  as  tenant  under  the 
latter,  and  upon  his  death,  as  ten- 
ant  of  his  heirs,  so  that  the  posses- 
sion of  T.  was  theirs,  and  when  he 
was  expelled  their  possession  was 
taken  away  ;  that  as  to  them  the 
judgment  of  foreclosure  was  a 
nullity,  the  possession  so  taken 
was  unlawful  and  in  all  respects  a 
trespass,  and  so  was  no  defence  to 
the  action.  Id, 

DEFINITIONS. 

1.  The  word  'heirs,"  when  applied 
to  the  succession  of  personal  es- 
tate, means  **next  of  kin;"  the 
latter  term  refers  to  relatives  by 
blood,  and  does  not  include  a 
widow.    TUlman  ▼.  Datia.  17 


2.  The  anthoritieBin  this  State  defin- 
ing the  words  "  heirs  "  and  "  next 
of  kin"  collated  ;  and  the  English 
authorities  and  those  of  the  other 
States,  holding  that  those  words 
included  a  widow,  cited,  and  their 
doctrine  disapproved.  Id. 

3.  A  judgment  is  not  a  "  contract  or 
obligation"  within  the  exception 
in  the  act  reducing  the  rate  of  in- 
terest (Chap.  588,  Laws  1879). 
0*Brien  v.  Young.  428 


DEVISE. 
JSeeWiLLB. 


DEVISEE. 

As  to  whether  the  provision  of  the 
Revised  Statutes  (2  R  S.  100, 
§  53),  forbidding  the  bringing  of 
an  action  by  a  creditor  of  a  de- 

.  ceased  person  against  the  heirs  or 
a  devisee,  until  after  the  expira- 
tion of  three  years  from  the  grant- 
ing of  letters,  applies  to  proceed- 
ings for  the  sale  of  the  reiu  estate 
of  the  decedent,  and  so  takes  the 
three  years  out  of  the  operation  of 
the  statute  of  limitation,  quosre. 
Mead  v.  Jenkiru.  81 


DISOONTINUANCE. 

1.  The  submission  of  a  cause  of  ac- 
tion to  arbitrators  is  in  legal  effect 
a  discontinuance  of  an  action  pend- 
ing thereon,  although  the  arbitra- 
tors have  not  consented  to  act ;  and 
their  subsequent  failure  or  refusal 
to  take  upon  themselves  the  duties 
of  the  arbitration  does  not  revive 
the  action.    McNvlty  v.  SoUey.  242 

2.  This  result  follows,  although  the 
submission  Is  not  acknowledged  aa 

Prescribed  by  the  Code  of  Civil 
rocedure.    (§2366.)  Id. 

8.  After  such  a  submission  the  de- 
fendant is  entitled,  on  motion,  to  an 
order  of  discontinuance.  Id, 

4  At  the  time  such  a  submission  was 
executed  the  cause  was  on  the  trial 
calendar;  thereafter,  on  application 
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of  plaintiflTs  oonnBel,  the  Circuit 
jadge  ordered  the  cause  set  down 
for  trial  for  a  day  named.  Held, 
that  bj  omitting  to  appeal  from 
Buch  order  defendant  did  not  waive 
tbe  submission ;  that,  as  it  did  not 
appear  that  he  assented  thereto, 
or  participated  in  the  proceeding, 
it  could  not  operate  to  his  preju- 


dice. 


Id. 


EJECTMENT. 


1.  Possession  of  real  estate  by  a 
mortgagee,  acquired  by  force  or 
fraud,  against  the  will  and  consent 
of  the  owner,  and  without  color 
of  lawful  authority,  is  not  a  de- 
fense to  an  action  of  ejectment 
brought  by  such  owner.  MatoeU  v. 
Leafdtt.  617 

2.  R.  conveyed  certain  premises,  sub- 
ject  to  a  mortgage  thereon,  to  T., 
who  executed  to  R.  a  mortgage  for 
part  of  the  purchase-price  ;  T.  con- 
veyed to  H.;  R.  foreclosed  his 
mortgage,  making  H.  and  wife 
parties  defendant.  The  former, 
however,  had  died  prior  to  the  com- 
mencement of  the  foreclosure  suit, 
summons  was  served  upon  the  lat- 
ter, judgment  of  foreclosure  was 
rendered  and  the  premises  sold 
tliereon  to  R.,  who,  by  the  aid  of 
a  writ  of  assistance,  put  T.  out  and 
got  into  possession  ;  he  then  paid 
the  prior  mortgage  and  conveyed 
the  premises  to  defendants.  In  an 
action  of  eiectment  brought  by  the 
heirs  of  H.,  held,  that  the  posses- 
sion of  T.,  after  his  deed  toH., 
must  be  assumed  to  have  been  as 
tenant  under  the  latter,  and  upon 
his  death,  as  tenant  of  his  heirs,  so 
that  the  possession  of  T.  was  theirs, 
and  wlien  he  was  expelled  their 
possession  was  taken  away  ;  that 
as  to  them  the  judgment  of  fore- 
closure was  a  nullity,  the   posses- 

.  sion  BO  taken  was  unlawful  and  in 
all  respects  a  trespass,  and  so  was 
no  defense  to  the  action.  Id. 


ELECTION  (OF  OFFICERS). 

The  designation  in  the  State  Consti- 
tution (S  18,  art.  0).  of  the  "annual 
town  meeting/'  as  the  time  when 


justioes  of  the  peace  are  to  be 
elected ,  is  equivalent  to  a  prohibi* 
tion  a^inst  electing  them  any 
other  time  ;  and,  while  the  legis- 
lature may  fix  the  day  upon  which 
town  meetings  may  be  held,  it  can- 
not  prohibit  the  election  of  jus- 
tices of  the  peace  at  such  a  meet- 
ing, or  provide  for  their  election  at 
any  other  time  or  place .  People,  ex 
rel.  SmUh,  v.  SchiellHn,  124 

2.  At  the  general  election  in  1882, 
in  a  town,  in  the  county  of  E.,  an 
election  of  a  justice  of  the  peace 
was  attempted  as  provided  for  in 
said  act,  no  election  was  had  at  tbe 
town  meeting  of  that  year,  ballots 
were  cast  for  such  oifices  at  the  an- 
nual town  meeting  in  April,  1883, 
the  relator  receiving  a  majority  ; 
the  ballots  were  regularly  returned 
by  the  inspectors  of  election  to  the 
town  clerk,  the  board  of  canvassers, 
however,  refused  to  canvass  such 
returns  or  make  their  certificate  of 
election.  Held,  that  the  attempted 
election  at  the  general  election  was 
ineffectual  to  confer  title  to  said 
office  apon  the  person  receiving  a 
majority  of  votes,  that  the  election 
at  the  town  meeting  in  1883  was 
valid  and  regular  and  the  relator 
was  entitled  to  demand  a  canvass, 
which  having  been  refused  he  was 
entitled  to  a  mandamus  to  compel 
said  board  to  meet  and  make  such 
canvass  ;  thst  although  said  board 
were  required  to  meet  on  a  par- 
ticular day,  they  continued  a  board 
of  canvassers  until  their  whole  d  uty 
was  performed ;  and  that  the  relator 
lost  no  ri^ht  by  their  adjournment 
without  discharging  su^h  duty.  Id, 

ELECTION  (OF  REMEDIES). 

1.  Where  a  party  has  been  induced 
by  fraud  to  enter  into  an  executed 
contract  for  the  purchase  of  prop- 
erty he  may  either  rescind  and  re- 
cover  back  the  consideration  paid 
or  affirm  the  contract  and  recover 
damages  for  the  fraud;  he  cannot 
have  both  remedies,  as  they  are  in- 

.  consistent.    Bowen  v.  MandeviUe. 

237 

2.  A  party  may,  however,  prosecute 
as  many  remedies  as  he  legally 
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bas,  provided  they  are  cousifltent 
and  concurreut.  Id. 

3.  In  an  actioa  to  recover  damages 
for  alleged  fraud  by  which  B., 
plaintiff's  testator,  was  induced  to 
purchase  a  boud  and  mortgage  of 
defendant,  it  appeared  that  B.  had 
previously  recovered  two  judg- 
ments agaiust  defendant  for  in- 
stallments of  interest  falling  due 
on  the  bond,  in  actions  upon  a 
guaranty  of  payment  contained  in 
the  assignment  of  the  securities. 
Held,  that  such  judgments  were  not 
8  bar  to  the  action,  as  the  remedies 
were  consistent  and  concurrent, 
both  proceeding  upon  the  theory 
of  an  affirmance  of  the  contract. 

Id. 

4.  li  seerM  that,  had  the  former 
judgments  been  for  the  whole 
amount  guaranteed,  a  different 
question  would  have  been  pre- 
sented ;  that  plaintiff  is  entitled  to 
but  one  satisfaction  of  the  whole 
damage  sustained,  and  when  this 
has  been  obtained,  all  of  the  judg- 
ments  should  be  ordered  satisfied. 

Id. 

EQUITABLE  CONVERSION. 

1.  The  will  of  Q.  gave  her  residuary 
estate  to  -her  executors,  in  trust, 
with  power  to  receive  the  rents 
and  profits  of  the  real  estate,  and 
to  sell  the  same  when  and  in  such 
manner  as  in  their  discretion 
might  seem  expedient ;  also  to 
convert  and  collect  the  personalty, 
to  invest  the  proceeds  of  both,  and, 
after  setting  apart  out  of  the  estate 
or  the  proceeds  a  sum  specified,  to 
receive  the  rents  and  income  of 
the  r«^mainder,  and  apply  the 
same  to  the  use  of  the  testator's 
husband  during  life.  After  his 
decease,  and  after  the  deduction  of 
certain  legacies  given  out  of  the 
fund,  she  directed  the  residue  to 
be  divided  into  certain  shares  or 
parts,  each  of  which  she  gave  to  a 
beneficiary  named.  In  an  action 
to  determine,  among  other  things, 
the  interests  of  the  parties  under 
the  will  of  a,  J^ld,  that  by  the 
terms  of  the  will  all  of  the  real 
estate  of  the  testatrix  was,  upon 
the  death  of  her  husband,  to  be 


ooaverted  into  money  for  the  par- 
pose  of  distribution,  and  hence  the 
whole  estate  at  that  time  was  to 
be  considered  as  personalty.  TiU- 
man  v.  Davis,  17 

2.  The  will  of  B.  gave  his  residuary 
estate  to  his  executors  in  trust, 
with  directions  to  sell  all  of  his 
real  estate,  and  after  investing  a 
sum  specified  for  the  benefit  of 
the  testator's  wife,  to  divide  with- 
out delay,  after  his  decease,  the 
remainder  of  the  residue  into 
three  shares,  one  for  each  of  his 
three  children,  each  share  to  be 
invested  and  the  income  to  be 
paid  to  the  beneficiary  After  de- 
ducting previous  payments  of  in- 
stallments from  the  principal  the 
balance  of  each  share  was  directed 
to  be  paid  to  the  beneficiary  at  the 
expiration  of  five  years  after  the 
testator's  death.  The  will  then 
provided  that  in  case  of  the  death 
of  either  of  his  children  **  before 
the  full  payment  of  the  whole  of 
his  or  her  share,"  so  miich  thereof 
as  remained  unpaid  should  be  paid 
to  the  lawful  issue  of  the  one  so 
dying,  if  any,  etc.  A.,  one  of  the 
testator's  said  children,  died  more 
than  five  years  after  the  death  of 
the  testator,  leaving  one  child.  At 
the  time  of  her  death  a  considera- 
ble portion  of  the  testator's  real 
estate  remained  undisposed  of,  and 
she  had  not  receivea  her  share. 
In  an  action  to  compel  the  surviv- 
ing trustee  to  perform  the  trust, 
1ield,i\x9X  the  direction  to  sell  ope- 
rated as  a  conversion  of  the  real 
estate  into  personalty;  that  the 
shares  given  to  the  children  vested 
at  once  upon  the  death  of  the  tes- 
tator, subject  to  be  divested  as  to 
so  much  of  each  share  as  within 
the  meaning  of  the  will  remained 
unpaid  in  case  of  the  death  of  the 
beneficiary;  that  the  words  ''die 
before  full  payment,"  mean,  not 
before  actual  payment,  but  before 
the  share  becomes  actually  paya- 
ble ;  and  that,  therefore,  the  share 
of  A.  was  not  divested,  but  passed 
as  part  of  her  personal  estate  to 
her  legal  representatives,  not  to 
her  child.     Firdey  v.  Bent.       3W 

8.  The  provisions  of  a  will  must  at 
least  be  of  such  a  character  as  to 
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leave  no  doubt  of  the  testator's  in- 
tent to  have  his  real  estate  con- 
verted into  personalty,  in  order  to 
sustain  the  theory  of  equitable 
conversion.     Hobson  v.  J9a2e.    588 


EQUITY. 

It  is  not  the  province  of  a  court  of 
equity  to  direct  arbitrators  l\ow 
they  shall  consider  a  case  pending 
before  them.    Livingston  v.  Sage. 

289 

ESTOPPEL. 


By  farmer  judgment. 

See  LeavUt  v.  WoUott, 

EVIDENCE. 


212 


1.  In  an  action  brought  by  the  heirs 
of  a  deceased  grantor  to  set  aside 
his  convevance  on  the  ground  of 
undue  influence,  his  widow,  who, 
as  his  wife  joined  in  the  convey- 
ance, is  '*a  person  interested  in  the 
event  of  the  action  "  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure (§  829),  and  as  such  is  in- 
competent to  testify  to  personal 
transactions  or  communications  be- 
tween her  and  the  deceased.  San- 
fwrd  V.  Eilithorp.  48 

2.  An  objection  to  a  question  calling 
for  such  testimony  to  the  effect 
that  it  relates  to  personal  transac- 
tions with  the  deceased  by  an  in- 
terested witness  is  sufficient ;  it  is 
not  necessary  to  refer  to  the  sec- 
tion of  the  Code,  or  other  author- 
ity by  which  the  objection  could 
be  sustained.  Jd. 

3.  It  seems  that  if  the  objection  had 
been  simply  that  the  witness  was 
not  competent  as  a  witness  under 
said  section  it  would  have  been  un- 
availing because  too  general.     Id. 

4.  Plaintiffs  were  allowed  to  prove , 
under  objection,  declarations  of 
the  grantor  to  various  persons, 
made  a  year  or  more  after  the 
execution  of  the  deed,  and  in  the 
absence  of  defendant,  as  to  what 
he  had  done  with  his  property, 
and  his  understanding  of  the  ob- 
ject of  the  conveyance.  Held 
error.  Id, 


5.  Under  the  act  of  1880  (Chap.  36, 
Laws  of  1880),  authorizing  a  com- 
parison  to  be  made,  by  witnesses 
on  a  trial,  "  of  a  disputed  writ- 
ing with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be 
genuine,"  where  the  genuineness 
of  a  signature  is  in  question,  it  is 
competent  to  give  in  evidence  writ- 
ings proved  to  be  in  the  hand- 
writing of  the  person  whose  sig- 
nature  the  one  in  question  purports 
to  be,  for  the  purpose  of  enabling 
experts  to  make  comparisons,  and 
give  their  opinions  as  to  the  genu- 
ineness of  the  signaturefl.  Pe^ck  v. 
CaUaghan.  73 

6.  The  act.  however,  does  not  au- 
thorize the  admission  in  evidence 
of  writings  other  than  those  of  the 
person  whose  signature  is  in  ques- 
tion. Id, 

7.  Accordingly  Tuld,  that  the  exclu- 
sion of  specimens  of  the  hand- 
writing of  a  person  who,  it  was 
claimed,  had  forged  the  signature 
in  question,  was  proper.  Id, 

8.  In  proceedings  before  a  surrogate 
for  the  probate  of  a  will  which 
is  contested,  a  judgment-roll  in  an 
action  between  the  parties,  wherein 
was  involved  and  determined  ques- 
tions of  law  and  fact  arising  in 
the  proceedings,  is  competent  evi. 
dence.  Id, 

9.  In  an  action  to  foreclose  a  mort- 
gage the  defense  alleged  and  gave 
evidence  tending  to  show  a  pay. 
ment  of  $1,000  to  C,  plaintiffs' 
testator.  Plaiutiffs  thereupon 
called  the  teller  of  the  bank  where 
C.  kept  his  account,  and  were  al- 
lowed  to  show  by  him  the  deposits 
made  by  C,  for  a  period  includ- 
ing  the  time  when  such  payment 
was  alleged  to  have  been  made, 
for  the  purpose  of  showing  that  no 
deposit  of  $1,000  was  made  by  him 
at  or  about  the  time  of  the  alleged 
payment  Held,  that  the  testi- 
mony  was  incompetent ;  that  its 
reception  might  have  affected  the 
result,  and  so  required  a  reversal. 
Carroll  v.  Deimel,  252 

10.  Declarations  which  are  merely 
narrative  of  a  past  transaction  are 
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not  admissible  as  part  of  the  res 
gesla.     Waldele  v.  N.  7,0.  &H.R. 

274 

11.  In  an  action  to  reoover  damages 
for  alleged  negligence,  causing 
the  death  of  J.,  plaintiff's  intes- 
tate, it  appeared  that  aboat  mid 
night  a  freight  train  passed  a 
street  crossing  on  defendant's  road, 
followed,  about  fifty  feet  distant, 
bj  an  engine  going  backward. 
Shortly  after  their  passage  J.  was 
found  lying  near  the  track  fatally 
injured.  No  one  saw  the  acci 
dent.  Plaintiff's  theory  was  that 
J.,  who  was  an  educated  deaf- 
mute,  well  acquainted  with  the 
locality, approached  the  track  on 
his  way  home,  waited  for  the 
freight  train  to  pass,  and  then  in 
attempting  to  cross  was  struck  by 
the  engine.  A  witness  for  plaintiff 
was  permitted  to  testify  to  dec- 
larations made  by  J.  by  means  of 
signs  about  thirty  minutes  after 
the  accident,  to  the  effect  that 
there  was  a  long  train  ;  that  he 
waited  foi'  it  to  go  by,  and  was 
struck  by  an  engine  which  fol- 
lowed.   Edd,  error.  Id. 

12.  The  authorities  upon  the  question 
of  the  admissibility  of  declarations 
as  part  of  the  Te%  geita  collated 
and  discussed.  Id, 

13.  The  opinion  of  a  witness,  not  an 
expert,  as  to  the  mental  condition 
of  another  is  not  competent,  save 
in  the  case  of  a  subscribing  witness 
to  a  will,  although  based  upon 
what  the  witness  himself  saw  and 
heard.     IloUomb  ▼.  Hclcomb,    816 

14.  The  extent  to  which  the  exam- 
ination of  such  a  witness  may  go 
is  this,  where  he  has  testified  to 
facts  within  his  knowledge  and 
observation,  i.  €.,  acts  and  declara- 
tions of  the  person  whose  menCial 
condition  is  the  subject  of  inquiry, 
tending  to  show  soundness  or  un- 
soundness of  mind,  he  may  char- 
acterize them  as  rational  or  irra- 
tional ;  his  testimony  must  be 
limited  to  his  conclusions  from  the 
facts  testified  to  by  him.  Id, 

16.  Where,  therefore,  in  an  action  to 
set  aside  an  assignment  of  a  bond 


and  mortgage  becaase  of  the  men 
tal  incapacity  of  the  assignor,  a 
witness,  not  an  expert, was  allowed 
to  testify  nnder  objection  and  ex. 
ception  that  from  what  he  had 
observed  of  the  acts  and  oonversa- 
tiona  of  the  assignor  he  considered 
"  his  mind  was  gone  ;  "  and  other 
witnesses,  after  testifying  to  inter- 
views with,  and  acts  of  the  as. 
signor,  in  answer  to  questions, 
asking  tkem  to  characterize  his 
condition,  pronounced  him  imbe- 
cile. Held,  that  the  testimony  was 
incompetent,  and  its  reception 
error.  Id, 

16.  The  action  was  brought  by  the 
administrator  of  the  assignor.  HM, 
that  his  next  of  kin  were  inter- 
ested in  the  event  of  the  action 
within  the  meaning  of  the  provis- 
ion  of  the  Code  of  Civil  Procedure 
(§  829)  excluding  such  witnesses 
from  testifying  to  "  personal  trans- 
actions or  communications*'  be- 
tween themselves  and  the  de- 
ceased.  Id, 

17.  The  words  **  transactions  or  com- 
munications''  as  so  used  include 
every  method  by  which  one  person 
can  derive  any  impression  or  in- 
formation  from  the  conduct,  condi- 
tion or  language  of  another.       Id, 

18.  Although,  to  come  within  the 
prohibition,  the  transaction  or  com- 
munication must  have  been  a  per- 
sonal one,  it  need  not  have  t^n 
private  or  confined  to  the  witness 
and  deceased.  Id. 

19.  The  policy  of  the  statute  excludes 
testimony  of  an  interested  witness 
concerning  any  transaction  with 
the  deceased  in  which  the  witness 
in  any  manner  participated,  or  of 
any  communication  in  his  presence 
or  hearing,  if  he  in  any  way  was  a 
party  thereto.  Id. 

20.  Accordingly  lidd,  that  testimony 
was  improperly  received  of  inter- 
ested witnesses  as  to  conduct  and 
actions  of  the  deceased,  tending  to 
show  his  enfeebled  and  dependent 
condition,  and  as  to  statements 
made  by  him,  although  not  ad- 
dressed to  the  witness,  and  made 
in  Ignorance  of  his  presence.  Id„ 
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21.  Probate  of  a  will  was  contested 
by  the  heirs-at-law.  It  appeared 
that  through  partial  paralysis  of 
the  vocal  organs,  the  testator  at 
the  time  he  execated  his  will  was 
unable  to  atter  words,  but  he  made 
sounds  intelligible  to  those  famil- 
iar with  him,  and  signs,  which  to 
some  extent  any  one  could  inter- 
pret. His  wife  went  with  him  to 
ihe  house  of  the  scrivener  who 
drew  the  will.  She  was  executrix 
and  legatee.  EM,  that  she  was 
incompetent,  under  the  Code  of 
Civil  Procedure  <§  829),  to  testify  to 
any  thing  said  by  her  to  the  testa- 
tor.  or  to  what  he  communicated  to 
her  or  others,  in  reply.  Land  v. 
Lane,  494 

22.  In  proceedings  for  the  probate  of 
a  will  the  executor  who  presented 
the  will  for  probate,  and  who  was 
the  principal  legatee,  after  prov- 
ing the  loss  of  a  former  will,  drawn 
by  him,  and  executed  by  the 
testatrix,  was  permitted  to  testifv 
to  its  contents,  and  was  also  al- 
lowed, after  testifying  that  he  had 
an  interview  with  the  decedent,  to 
testifv  that  a  memorandum  pro- 
duced was  made  by  him  at  the 
house  of  the  testatrix,  at  the  time 
of  the  interview,  and  that  from  it 
another  prior  will  was  drawn  by 
him.  i?tf&  error;  that  the  evidence 

'  was  "  concerning  a  personal  trans- 
action or  communication  between 
the  witness  and  the  deceased" 
within  the  meaning  of  section  829 
of  the  Code  of  Civil  Procedure. 
In  re  Smith.  516 

28.  The  probate  was  opposed  by  one 
Who  was  a  stranger  in  blood  to 
the  testatrix,  but  who  claimed  as  a 
legatee  under  former  wills  exe- 
cuted by  her.  Held,  that  he  was  a 
person  deriving  an  interest  under 
the  deceased  within  the  meaning 
of  said  section.  Id, 

24  Upon  the  trial  of  an  indictment 
for  an  assault,  where  the  defend- 
ant as  a  witness  in  his  own  behalf 
had  given  material  testimony,  in 
conflict  with  that  given  on  the  part 
of  the  prosecution,  held,  that  it 
was  proper  within  the  discretion 
of  the  trial  court,  as  bearing  upon 
his  credibility,  to  ask  him  upon 

SicKELs  —  Vol.  L. 


cross-examination  If  he  had  not 
committed  an  assault  upon  an- 
other person.    People  v.   Irving, 

641 

25.  A  statement  in  a  promissory  note 
that  it  was  given  for  mooey  loaned 
is  not  conclusive ;  it  is  open  to, 
either  party  to  show  the  actual 
consideration.  Miller  v.  MeKemie, 

575 

EXCISE. 

1.  Under  the  provision  of  the  Excise 
Act  of  1878  (§  4,  chap.  549,  Laws 
of  1878),  which  provides  that  a 
conviction  for  a  violation  of  any 
provision  of  said  act,  or  of  the 
acts  thereby  amended,  by  any 
person  or  at  anv  place  licensed  as 
therein  provided,  shall  forfeit  the 
license,  and  autliorizes  the  board 
of  excise  upon  being  satisfied  of 
a  violation  of  any  such  provision 
to  cancel  and  revoke  the  license,  a 
conviction  of  a  bar-tender  of  a 
licensed  person  for  aa  offense 
under  the  act,  committed  at  the 
place  licensed,  operates  ipeo  facto 
to  annul  the  license.  The  act  casts 
upon  the  licensee  the  necessity,  in 
order  to  protect  himself  in  the 
enjoyment  of  his  license,  of  seeing 
to  it  that  no  violation  shall  be  com- 
mitted upon  the  licensed  premises; 
and  he  may  not  claim  that  the 
offense  was  committed  without  his 
knowledge  or  consent.  People  v . 
Meyore,  223 

2.  It  is  competent  for  the  legislature 
to  prescril>e  such  a  cause  of  for- 
feiture. Id, 

3.  R  seems  that  the  provisions  of  the 
act  of  1857  (g§  25,  26,  chap.  628, 
Laws  of  1857),  providing  for  a  re- 
vocation of  a  license,  after  '*a 
conviction  or  judgment"  has  been 
obtained  against  a  licensee  for  a 
penalty  given  by  the  act,  or  upon 
nis  bona,  apply  only  where  there 
has  been  a  recovery  in  a  eivil  pro- 
ceeding, and  do  not  include  the 
case  of  a  conviction  upon  indict, 
ment.  Id, 

EXECUTION. 

1.  Under  the  Revised  Statutes    (2 
89 
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R.  S.  645,  §  38)  the  death  of  a 
jadgment  debtor  while  in  custody 
under  a  body  execution  does  not 
entitle  the  sheriff  to  poundage. 
n4ick  V.  atcUe,  ^l 

2.  H  seems  that,to  entitle  him  thereto, 
he  must  sliow  either  a  collec- 
tion of  the  moneys  called  for,  in- 
terference by  the  -judgment  cred- 
itor with  his  execution  of  the 
process,  or  the  discharge  of  the 
judgment  debtor  under  the  provis- 
ions of  the  act  for  the  relief  of 
imprisoned  debtors;  the  arrest  of 
the  debtor  is  in  no  just  sense  the 
equivalent  of  a  collection.  Id. 

8.  The  history  of  the  legislation 
upon  the  subject  given  and  the 
authorities  collated  and  discussed. 

id. 

EXECUTORS  A^^D  ADMINISTRA- 
TORS. 

1.  Where  by  a  will  the  title  to  real 
estate  is  vested  in  two  executors  in 
trust,  with  power  to  sell,  one  of 
the  executors-  cannot,  without  the 
assent  of  the  other,  enter  into  a 
contract  to  convey,  which  will  be 
valid  and  binding  upon  the  other. 
Wilder  v.  Ranney,  7 

2.  It  seems,  that  as  to  personal  prop- 
erty the  rule  is  otherwise.  Id. 

8.  The  fact,  however,  that  by  and 
under  the  terms  of  the  will  there 
is  an  equitable  conversion  for  cer- 
tain purposes  of  the  real  estate 
into  personalty  does  not  change 
the  rule  as  to  it ;  until  actual  con- 
version it  may  only  be  conveyed 
as  real  estate,  and  the  rules  of 
law  governing  such  conveyances 
remain  applicable.  Id, 

4.  Where  in  proceedings  by  a  credi- 
tor for  the  sale  of  the  real  estate 
of  a  deceased  person  the  statute  of 
limitations  is  set  up  as  a  bar  to  the 
•creditor's  claim,  as  by  the  provis- 
ions of  the  statute  authorizing 
the  proceedings  (§  72,  chap  460, 
Xaws  of  1887,  as  amended  by  chap. 
172,  Laws  of  1848,  and  chap.  298, 
Laws  of  1847),  they  cannot  be  com- 
menced until  after  the  accounting 
of  the  executor  or  administrator, 


the  time  between  the  death  of  the 
decedent  and  the  accounting  of  the 
executor  or  administrator  sboald 
not  be  included  as  part  of  the  time 
limited  (Code  of  Civil  Procedure, 
§  406).    Mead  v.  Jenkins.  31 

5.  In  such  proceedings  it  appeared 
that  the  real  estate  of  the  decedent 
had  been  sold  under  a  judgment 

in  a  partition  suit,  but  that  at  the 
time  of  the  sale  the  purchaser  was 
.notified  of  the  petitioner's  claim. 
Held,  that  the  provision  of  the  stat- 
ute (§  72,  supra,  as  amended  by 
chap.  211,  Laws  of  1878),  prohibit- 
ing the  sale  in  such  proceedings  of 
real  estate,  the  title  to  which  had 
passed  out  of  any  heir  or  devisee 
to  a  purchaser  in  good  faith  and 
for  value,  unless  the  application 
for  the  sale  shall  he  made  within 
three  years  after  the  granting  of 
letters  testamentary  or  of  adminis- 
tration, did  not  apply;  that  the 
purchaser  having  bought  with  full 
knowledge  was  not  a  purchaser  in 
good  faith.  IcL 

6.  As  to  whether  the  provision  of 
the  Revised  Statutes  (2  R.  S.  109. 
§  63),  forbidding  the  bringing  of 
an  action  against  the  heirs  or  a 
devisee  until  after  the  expiration 
of  three  years  from  the  granting 
of  letters,  applies  to  such  proceed- 
ings and  so  takes  the  three  years 
out  of  the  operation  of  the  statute 
of  limitation,  qucsre.  Id, 

7.  Where,  upon  appeal  from  a  surro- 
gate's  decree  seitling  the  accounts 
of  executors,  the  account  is  not 
re-opened,  but  is  sent  back  to  by 
readjusted  as  to  certain  items,  the 
decree  is  conclusive  as  to  all  of 
the  questions  passed  upon,  and 
not'  so  referred  back  for  re-ex- 
amination  or  correction,  and  they 
may  not  be  litigated  upon  the 
second  hearing.  Adair  ▼.  Brim- 
mer, 85 

8.  Upon  settlement  of  the  accounts 
of  the  executors  of  the  will  of  W. 
it  appeared  that  C,  one  of  the  ex- 
ecutors, who  was  entitled  to  one- 
sixth  of  the  estate,  had  received 
and  appropriated  moneys  in  excess 
of  his  share.  The  accounts  were 
brought  down  and  settled  to  De- 
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.  oember  31,  1871.  It  was  deter- 
mined that  B. ,  a  co-executor,  was 
liable  individually  for  so  much  of 
the  money  so  appropriated  by  C. 
prior  to  August,  1867,  as  waji  in 
excess  of  the  amount  found  pay- 
able to  him  on  account  of  his 
shares  at  the  time  of  the  account- 
ing, but  was  not  so  liable  for 
moneys  which  went  into  the 
hands  of  C.  after  August,  1867. 
Held,  that  B.  was  entitled  to  have 
applied  in  reduction  of  his  lia- 
bility  the  share  of  the  estate  to 
which  C.  was  found  entitled  and 
which  was  payable  December  81, 
1871  ;  and  that  a  direction  that 
the  same  should  be  applied  in  re- 
duction of  the  indebtedness  of  C. 
incurred  after  August,  1867,  was 
error.  Id. 

9.  But  Tield,  that  B.  was  not  entitled 
to  have  payments  made  by  C.  after 
August,  1867,  credited  in  deduction 
of  liis  liability  ;  that  they  were 
properly  applied  against  the  in- 
debtedness  of  G.  incurred  after 
that  date.  Id. 

10.  The  executors  were  charged  with 
the  value  of  certain  real  estate 
which  it  was  determined  they  had 
unlawfully  disposed  ox.  EM^ 
that  in  ascertaining  C.'s  interest 
in  the  estate  he  was  entitled  to  a 
credit  for  his  share  of  the  sum  so 
charged.  Id. 

11.  The  accounting  was  not  a  final 
one,  and  it  appeared  that  there  was 
other  property  to  be  accounted  for. 
The  General  Term  modified  the 
surrogate's  decree  by  deducting 
from  the  amount  ascertained,  as 
remaining  for  distribution  on  De- 
cember 31,  1871,  costs  and  counsel 
fees  incurred  after  that  date,  and 
the  commissions  of  the  executors 
thereafter  fixed.  Meld  error ;  that 
the  account  in  these  respects  was 
properly  settled.  Id. 

12.  Where  there  are  twoadministra* 
tions  of  an  estate,  one  in  the  place 
'  of  the  domicile  of  the  testator  or 
intestate  and  the  other  in  a  foreign 
Jurisdiction,  whether  the  courts  of 
the  latter  will  decree  distribution 
of  the  assets  collected  under  the 
ancillary  administration  or  remit 


them  to  the  jurisdiction  of  the 
domicile  is  a  question,  not  of  juris- 
diction, but  of  judicial  discretion 
depending  upon  the  circumstances 
of  the  particular  case.  In  re 
Hughes.  55 

18.  Administration  upon  the  estate 
of  an  intestate  who  was  domiciled 
at  the  time  of  his  death,  and  who 
died  in  Pennsylvania,  was  first 
granted  in  this  State;  at  the  request 
of  the  administrator  here,  one  was 
appointed  in  Pennsylvania,  the  for- 
mer becoming  surety  upon  the 
bonds  of  the  latter.  The  bulk  of 
the  estate  was  in  this  State,  it  hav- 
ing been  brought  here  from  Penn- 
sylvania bv  the  New  York  admin- 
istrator, who  was  one  of  the  next 
of  kin,  after  the  death  of  the 
intestate,  before  his  appointment 
and  without  authority  of  law,  but 
without  wrongful  intent  ;  all  of 
the  next  of  kin  of  the  intestate  re- 
sided here.  The  rule  of  distribution 
in  the  two  States  is  the  same.  Upon 
the  accounting  of  the  New  York 
administrator  the  foreign  adminis-. 
trator  was  permitted  to  Intervene, 
he  claiming  that  there  were  cred- 
itors in  his  State,  but  he  produced 
no  evidence  to  substantiate  the 
claim,  and  his  statements  were 
proved  to  the  effect  that  there  was  in 
nis  hands  a  surplus  afterpayment 
of  all  debts  and  demands  against 
the  estate.  The  intestate  was  a 
priest  without  a  family,  not  en- 
gaged  in  business,  and  no  claim 
against  his  estate  has  been  pre- 
sented to  the  New  York  adminis- 
trator. Held,  that  it  was  incum- 
bent on  the  Pennsylvania  admin- 
istrator to  show  the  existence  in 
that  State  of  unpaid  debts  of  the 
estate  requiring  that  the  fund 
should  be  remitted,  and.  In  the 
absence  of  such  proof,  it  must  be 
presumed  that  there  are  none ; 
that  the  assets  being  here  gave  to 
the  surrogate  of  the  county  juris- 
diction;  that  the  fact  that  they 
were  unlawfully  brought  here  did 
not  deprive  him  of  jurisdiction  or 
of  power  to  decree  distribution;  and 
that,  as  the  only  effect  of  remitting 
the  fund  to  Pennsylvania  would  b« 
to  deplete  it  by  subjecting  it  to 
double  commissions  and  unneces- 
sary charges,  a  refusal  of  the  sur- 
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rogpaie  to  decree  diBtribatioD  here 
was  error.  Id. 

14.  The  lien  of  a  mortgage  held  by 
execatom  is  effectually  barred  by 
the  forecloBore  by  action,  of  a 
prior  mortgage,  to  which  aaid  ex- 
ecutors are  made  *partiea.  Lock- 
man  ▼.  BeBiy.  94 

15.  The  title  to  a  testator's  person- 
alty Tests  in  the  executors,  as  such, 
by  operation  of  law,  and  although 
they  are  also  appointed  trustees, 
their  title  ss  executors  is  para- 
mount to  that  as  trustees;  in  the 
latter  capacity  they  take  only  as 
legatees.  Id, 

16.  Land  bought  in  by  exeeutors 
on  foreclosure  of  a  mortgage  be- 
longing to  the  estate  is  to  be 
treated  as  personalty,  and  to  be  ac 
counted  for  as  snch  ;  and  whether 
the  deed  is  taken  in  the  names  of 
the  executors  as  such  or  in  their 
individual  names,  the  l^gal  title 
is  in  them,  and  they  may  sell  the 

•  same,  although  no  power  of  sale 
is  contained  in  the  will ;  the  bene- 
ficiaries under  the  will  take  no 
direct  intereet  in  the  property,  and 
while  they  may  require  the  execu- 
tors to  account  therefor,  they  can- 
not dispute  the  title  of  a  purchaser 
from  the  executors.  Id. 

17.  R.  at  the  time  of  his  death  owned 
a  second  mortgage   upon   certain 

'  premises,  which  was  foreclosed  by 
his  executrix,  who  bid  in  the  prop- 
erty at  the  foreclosure  sale  and  re- 
ceived a  conveyance  to  herself  as 
executrix.  Plaintiff,  who  held  the 
first  mortgage,  thereafter  fore- 
closed the  same,  making  the  exec- 
utrix, as  such  and  individually,  a 
party  defendant.  On  the  fore- 
closure sale  plaintiff  became  the 
purchaser,  and  received  a  convey- 
ance ;  he  subsequently  contracted 

*  to  sell  to  defendant,  who  refused 
to  complete  the  sale  because  cer- 
tain beneficiaries  under  the  will  of 
R.  were  not  made  parties  defend- 

'  ant  in  pUintiff 's  foreclosure  suit. 
In  an  action  to  compel  a  specific 
performance  of  the  contract  of 
foreclosure,  hM^  that  the  objection 
to  plaintiff's  title  was  not  well 
founded.  Id. 


18.  Whefe,  by  the  terms  or  tra«  con- 
struction of  a  will,  the  two  fnn^ 
tions  of  executor  and  trastee  to- 

'  exist,  and  run  from  the  demth  of 
the  testator  to  the  final  diacbaT)^, 
inseparable  and  blended  together, 
double  commissions  or  compensa- 
tion  in  both  capacities  may  not  be 
allowed.     Johnmm   r.    Lawrence. 

154 

10.  It  seams  that  to  entitle  the  same 
person  to  oommiasioDs,  both  aa 
executor  and  trustee,  the  will  mnst 
provide  by  express  terms  or  by 
fair  intendment  for  the  sepamtioii 
of  the  two  functions,  the  dutiee  of 
the  one  to  be  substantially  per- 
formed before  those  of  the  other 
begin,  and  the  duties  of  trustee 
must  have  been  actually  entered 
upon  and  performance  begun  either 
by  real  severance  of  the  trost  fund 
from  the  general  assets  or  by  a 
judicial  decree,  which  wholly  dis- 
charges the  executor  and  leaves 
him  acting  and  liable  only  aa 
trustee.  Id. 

20.  The  will  of  G.  directed  his  exec- 
utors, "their  survivors  or  succes- 
sors/* to  carry  on  the  testator's 
business  with  his  **  estate  and 
property"  during  the  life  of  his 
wife  and  his  daughter  F.;  the 
profits,  beyond  certain  sums  set 
apart  for  their  support,  to  be 
added  to  the  *' working  capital," 
and  upon  their  death  the  business 
to  be  closed  and  the  estate  di- 
vided. Some  portion  of  the  estate 
being  realty,  power  of  sale  was 
given  to  the  executors,  who  were 
also  made  guardians  of  the  estates 
of  the  infants  during  their  minor- 
ity. In  an  action  by  the  executrix 
of  one  of  the  executors,  who  had 
himself  received  commissiona,  as 
executor,  upon  the  whole  estate, 
to  recover  commissions  as  trustee, 
hdd,  that  under  the  will  the  duties 
of  executor  and  trustee  were  in- 
separably blended ;  and  that  plaint- 
iff was    not    entitled  to  recover. 

Id. 

21.  Upon  an  accounting  by  the  ex- 
ecutors  the  surrogate's  decree, 
after  deducting  their  commissions 
from  the  amount  of  assets  found 
in  their  hands,  which  were  sub- 
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Bta&tiallj  in  the  same  oondition 
as  when  received,  directed  theoi 
to  reuin  m  executors  |50.000  **  to 
meet  debts,"  and  directed  that  the 
balance  be  retained  by  them  '*  as 
trustees,"  and  the  decree  ordered 
their  discharffe  as  executors  "ex-' 
cept  as  *  *  *  stated  and  di- 
rected." SubsequenUy  another  ac- 
counting was  had,  wherein  it  was 
adjudged  tliat  there  was  due  them 
for  disbursements  over  and  above 
the  I50.000  retained,  and  all  prop, 
ertj  which  had  since  come  into 
their  hands  as  executors,  the  sum 
of  $183,582.20,  which,  with  com- 
missions  and  the  expenses  of  ac- 
counting, etc.,  they  were  directed 
as  trustees  to  pay.  No  settlement 
of  the  business  was  had,  but  the 
same  was  continued.  Mdd,  that 
the  decrees  did  not,  and  the  surro- 
gate liad  no  power  to,  discharge 
the  executors  as  such  and  make 
them  trustees  simply;  that  the 
attempted  chani^e  of  capacity  was 
purely  constructive,  not  warranted 
by  the  will  and  inconsistent  with 
the  real  action  taken.  Id. 

22.  The  will  of  L.  gave  to  his  exec- 
utors his  estate,  real  and  personal, 
in  trust,  to  pay  debts  and  legacies 
and  to  construct  a  burial  vault, 
"and  upon  the  further  trust"  to 
divide  the  residue  into  five  equal 
parts,  the  income  of  one  part  to  be 
paid  to  each  of  the  testator's  five 
children  during  life,  and  upon*  the 
death  of  a  child  his  or  her  share  to 
be  distributed  as  prescribed.  The 
executors  had  a  final  accounting 
in  1877,  and  were  allowed  full 
commissions;  the  amount  of  the 
residuary  estate  was  adjudged,  and 
the  surrogate's  decree  directed 
them  to  retain  and  hold  the  same 
"as  trustees"  under  the  will. 
Upon  the  death  of  one  of  the  testa- 
tor's children  in  1882  the  trustees 
applied  to  the  surrogate  for  a 
judicial  settlement  of  their  ac- 
count. They  claimed  to  be  allowed 
one- half  commissions  on  the  whole 
capital  of  the  trust  fund,  and  one- 
half  in  addition  on  the  one-fifth 
directed  to  be  distributed.  Held, 
that  the  will  contemplated  a  time 
when  the  duties  of  tne  executors, 
as  such,  should  cease  and  they 
should  assume  the  character  ex- 


clusively of  trustees;  that  while 
the  decree  upon  settlement  of  their 
accounts  did  not  in  terms  discharge 
the  executors,  that  was  its  legal 
effect ;  and  that,  as  trustees,  they 
were  entitled  to  the  commissions 
claimed^  also  7ieldy  the  fact  that 
they  had  not  made  an  actual  di- 
vision  of  the  trust  fund  into 
shares,  as  directed,  did  not  change 
the  question.  La^in  v.  Daoidson. 


3.  In  an  action  to  enforce  the  lia- 
bility imposed  upon  stockholders 
in  a  manufacturing  corporation, 
because  of  failure  to  pay  in  the 
capital  stock,  it  appeared  that 
McV.,  a  stockholder,  died  before 
any  of  the  debts  allowed  herein 
were  contracted;  the  stock  went 
into  the  hands  of  his  executors, 
who  advertised  for  claims  against 
the  estate.  This  publication  was 
commenced  within  a  month  after 
they  qualified.  After  the  expira- 
tion of  the  time  fixed  by  the  adver- 
tisement they  distributed  all  but  a 
small  portion,  without  reserving 
sufficient  to  meet  any  liability  upon 
the  stock.  The  estate  was  amply 
sufficient  to  meet  all  liabilities. 
Held,  that  the  executors  were  per- 
sonally liable  for  any  deficiency 
after  application  of  the  residue  in 
their  hands.     Veeder  v.  Mudgett, 


24.  In  the  account  filed  upon  the 
accounting  of  an  executor,  he 
charged  himself  with  a  note  given 
by  him  to  his  testatrix,  but  cred- 
ited himself  with  the  amount 
thereof  on  the  ground  that  it  was 
void  for  usury.  Obiectious  were 
filed  to  this  credit.  Evidence  was 
given  showing  that  the  note  was 
made  under  an  usurious  agree- 
ment, but  for  money  previously 
loaned,  and  no  proof  was  made 
that  the  original  loan  was  usu- 
rious. Hdd,  that  the  executor  was 
properly  charged  with  the  amount 
of  the  original  loan  and  lawful  in- 
terest thereon,  less  payments;  that 
it  was  not  necessary  to  state  the 
charge  in  the  objections  filed  to 
the  account.    In  re  Con$alii$.   340 

25.  The  provision  of  the  Revised 
Statutes  (2  R.  S.  84,  §  18),  abolish- 
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lug  tlie  common-law  rule  under 
whicli  the  appointment  of  a  debt- 
■  or  as  execator  by  bis  creditor 
discbarges  the  debt,  and  making 
the  execator  liable  for  "any  just 
claim"  tbe  testator  had  against 
him,  "  as  for  so  much  money  in  his 
hands,"  Includes  an  indebtedness 
of  a  firm  of  which  the  execator 
is  a  member;  and  the  same  should 
be  included  in  the  inventory  and 
charged  to  the  execator.  Id, 

26.  The  will  of  W.  gave  his  estate 
to  his  executors  in  trust,  to  pay 
certain  specified  annuities  to  his 
wife  and  his  daughter  C,  to  allow 
the  former  the  occupancy  of  his 
homestead  during  life,  to  pay 
taxes  on  his  real  estate  and  keep 
the  same  in  repair,  and  after  pro- 
viding for  the  above  the  executors 
were  directed  to  divide  the  residue 
of  the  estate  into  eight  equal  parts, 
to  invest  the  same  separately  in 
specified  securities,  and  to  apply 
the  income  of  each  part  to  the  use 
of  a  beneficiary  named,  during  life, 
etc.  Then  followed  in  the  same 
clause  this  provision: "  I  do  hereby 
authorize  and  empower  my  said, 
executors  to  let  or  lease  my  real 
estate  *  *  ♦  and  after  the  de- 
cease of  my  wife  to  sell  and  con- 
vey the  same  for  such  prices  and 
upon  such  terms  as  they  may  deem 
best  for  the  interest  of  my  estate." 
Up(m  an  accounting  of  the  sur- 
viving executor,  held^  that  this 
provision  was  not  limited  to  the 
real  estate  directed  to  be  appro- 
priated to  the  l>enefit  of  the  widow 
and  daughter,  but  applied  to  all 
t)ie  testator's  real  estate,  and  tak- 
iug  the  whole  clause  together  it 
did  not  require  the  executors  to 
sell  the  real  estate  before  the 
death  of  the  widow,  but  the 
question  was  left  to  their  discre- 
tion and  judgment ;  and,  therefore, 
that  they  were  not  chargeable 
with  a  violation  of  duty  for  a  fail- 
ure to  sell  before  Buch  death. 
Hancax  ▼.  Meeker.  628 

27.  Also  Tield,  that  the  executors 
were  not  required  to  sell  imme- 
diately upon  the  death  of  the 
widow;  but  in  the  exercise  of  a 
sound  discretion  were  authorized 
to  hold  the  real  estate  until  they 


could  effect  a  sale  for  a  price  and 
upon  terms  fair  and  adequate  and 
*'  best  for  the  interests  of  the  es- 
tate ; "  and,  in  the  absence  of  evi. 
dence  showing  that  delay  in  sell- 
ing  had  been  unreasonable,  or  that 
they  had  refused  a  fair  offer  for 
any  portion  of  the  property,  or  at 
least  tliat  the  estate  has  Bustained 
inj  ury  by  the  delay,  that  they  were 
not  chargeable  with  mlscondact 
because  of  a  failure  to  sell,  and  bo 
were  not  liable  for  expenditures 
incurred  by  reason  of  the  delay.  Id, 

28.  Among  the  items  of  expenditures 
for  repairs  was  one  for  plate-glasa; 
/VW,  that,  in  the  absence  of  evi- 
dence, it  could  not  be  decided  that 
the  use  of  plate-glass  was  un- 
necessary  as  a  matter  of  ordinary 
repairs;  and  that  the  item  was 
properly  allowed.  Id. 

29.  The  decree  upon  the  acooanting 
directed  the  executor  to  pay  to  the 
auditor  and  referee,  appointed  to 
take  and  state  the  account,  the 
sum  of  $1,000.  It  did  not  appear 
how  many  days  were  occupied  by 
the  referee,  or  whether  any  rate  of 
compensation  was  stipulated  for. 
Held,  that  the  question  as  to  the 
propriety  of  the  allowance  was  not 
presented  on  appeaL  Id. 

30.  R  MevM  that,  to  present  the 
question,  the  contestant  should 
have  raised  it  by  motion  before 
the  judfre  taking  the  accounting 
upon  papers,  showing  that  the  al- 
lowance was  excessive  and  an- 
lawful.  Id. 

81.  The  execatora  and  trustees  an- 
nually, after  the  testator's  death, 
upon  the  anniversary  thereof,  paid 
the  annuities  given  by  the  will, 
and  after  deducting  commissions 
on  the  income  paid  over  the  net 
proceeds  to  the  residuary  legatees, 
taking  receipts.  It  was  objected 
that  they  were  not  entitled  to  their 
commissions  until  an  accounting, 
and  that  the  retention  thereof  was 
unlawful.    EM  untenable.        Id. 

82.  As  to  whether  after  such  a  vol- 
untary accounting  and  settlement 
between  the  parties  the  right  to 
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the   commissioDB    retained   could 
be  afterward   questioned,   qucBve, 

Id. 


EXPERTS. 

1.  Under  the  act  of  1880  (C3iap.  86, 
Laws  of  1880),  authorizing  a  com- 
parison to  be  made,  by  witnesses 
on  a  trial,  "of  a  disputed  writing 
with  any  writing  proved  to  the 
satisfaction  of  the  court  to  be  genu- 
ine," where  the  genuineness  of  a 
signature  is  in  question,  it  is  com- 
petent to  give  in  evidence  writ- 
ings proved  to  be  in  the  handwrit- 
ing of  the  person  whose  signature 
the  one  in  question  purports  to  be, 
for  the  purpose  of  enabling  ex- 
perts to  make  comparisons,  and 

■  give  their  opinions  as  to  the  genu- 
ineness of  the  signatures.  Feck  v. 
CaUaghdn,  78 

2.  The  act,  however,  does  not  au- 
thorize the  admissiou  in  evidence 
of  writings  other  than  those  of  the 
person  whose  signature  is  in  ques- 
tion. Id, 

FORECLOSURE. 

1.  The  lien  of  a  mortgage  held  bj 
executors  is  effectually  barred  by 
the  foreclosure,  by  action,  of  a 
prior  mortgage,  to  which  said  exec- 
utors are  made  parties.  Loekman 
V.  ReiUy,  64 

2.  Land  bought  in  by  executors  on 
foreclosure  of  a  mortgage  belong- 
ing to  the  estate  is  to  be  treated  as 
personalty,  and  to  be  accounted 
for  as  such;  and  whether  the  deed 
is  taken  in  the  names  of  the  exec- 
utors as  such  or  in  their  individual 
names,  the  legal  title  is  in  them, 
and  they  may  sell  the  same,  al- 
though  no  power  of  sale  4s  con- 
tained in  the  will;  the  beneficiaries 
under  the  will  take  no  direct  inter- 
est in  the  property,  and  while 
they  may  require  the  executors  to 
account  therefor,  they  cannot  dis- 
pute the  title  of  a  purchaser  from 
the  executors.  Id. 

8.  R.  at  the  time  of  his  death  owned 
a  second  mortgage  upon  certain 
premises,  which  was  foreclosed  by 


his  executrix,  who  bid  in  the  prop- 
erty at  the  foreclosure  sale  and  re- 
ceived a  conveyance  to  herself  as 
executrix.  Plaintiff,  who  held  the 
first  mortgage,  thereafter  fore- 
closed the  same,  making  the  exec- 
utrix, as  such  and  individually,  a 
party  defendant.  On  the  fore- 
closure sale  plaintiff  became  the 
purchaser,  and  received  a  convey- 
ance ;  he  subsequently  contracted  to 
sell  to  defendant,  who  refused  to 
complete  the  sale  because  certain 
beneficiaries  under  the  will  of  R. 
were  not  made  parties  defendant 
in  plaintiff's  foreclosure  suit.  In 
an  action  to  compel  a  specific  per- 
formance of  the  contract  of  fore- 
closure, liM^  that  the  objection  to 
plain tifTs  title  was  not  well 
founded.  Id. 

4.  The  fact  that  in  an  action  to  fore- 
close  a  mortgage  the  sale  of  the 
mortgaged  premises  may  result  in 
a  deficiency,  for  which  a  money 

.  judgment  may  be  docketed  against 
the  defendant  liable  for  such  defi- 
ciency, does  not  entitle  him  as 
matter  of  right  to  a  jury  trial ; 
the  action  is  in  equity  and  is 
triable  by. the  court.  CarroU  v. 
Beimel.  252 

5.  Where  in  such  case  the  court  di- 
rects any  matter  of  fact  to  be  tried 
by  a  jury  as  authorized  by  the 
Code  of  Civil  Procedure  (§§  828, 
971,  1008),  and  where  after  such 
trial  the  court  disregards  the  ver- 
diet  and  makes  its  own  findings, 
the  case  is  to  be  reviewed  on  ap- 
peal, on  the  findings  and  decisions 
of  the  court,  as  if  there  had  been 
no  submission  of  any  fact  to  the 
jury.  Id, 

6.  Where,  therefore,  in  such  case, 
upon  the  trial  before  the  jury  on 
which  trial  the  same  judge  who 
made  the  findings  presided,  im- 
proper evidence  was  received  under 
proper  objection  and  exception, 
the  appellant  is  entitled  to  the 
benefit  of  the  exception.  Id, 

7.  In  an  action  by  an  assignee  of  a 
mortgage  to  foreclose  the  same  it 
appeared  that  the  mortgagee,  after 
he  assigned  the  mortgage,   exe- 
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cated  a  satisfaction  tliereof,  with- 
out consideration,  and  tlie  mort- 
gage was  canceled  of  record ;  the 
assignment  was  not  recorded.  Sub- 
sequently the  owner  of  the  premi- 
ses executed  another  mortgage  to 
secure  an  antecedent  debt,  the 
mortgagee  having  notice  also  of 
the  existence  of  plaintiff's  mort- 
gage. This  second  mortgage  was 
assigned,  with  guaranty  of  pay- 
ment, to  two  of  the  defendants, 
who  purchased  in  good  faith  and 
without  notice  of  plaintiff's  mort- 
gage, and  had  obtained  Judgment 
in  an  action  to  foreclose  the  same, 
with  judgment  for  deficiency 
against  their  assignors,  ffeld^ 
that  said  defendants  were  entitled 
to  a  priority,  but  that  plaintiff  was 
equitably  entitled  to  be  subrogated 
to  all  the  rights  of  said  defend- 
ants and  that  such  relief  could  be 
S-anted  in  this  action.  Clark  v. 
ackin.  846 

8.  Judgment,  therefore,  ordered,  4.1- 
recting  that  upon  payment  to  said 
defendants  of  amount  due  for 
principal.  Interest  and  costs  upon 
their  judgment,  plaintiff  be  sub- 
rogated as  aforesaid,  and  that  said 
defendants  assign  to  him  their 
judflrment,  bond  and  mortgage, 
and  guaranty.  id. 

0.  Also  hM,  that  it  was  not  essen. 
tial  to  the  granting  of  such  relief 
that  it  should  be  demanded  in 
the  complaint,  nor  was  it  an  ob- 
jection tliat  defendants'  assignors 
were  not  parties.  Id. 

See  Mortgage  . 

FOREIGN  CORPORATIONS. 

TestcMnentarp  g^fta  to  foreign 

eharUable  corporations,  when  valid, 
.  See  HolUs  y.D.T,  Seminary.    166 


FORGERY. 

1,  On  the  trial  of  an  indictment  charg. 
ing  forgery  of  the  notes  of  a  bank 
of  another  State  or  country  it  is 
not  necessary  to  prove  by  direct 
evidence  the  due  incorporation  of 
the  bank.    People  v.  D'Argencour, 

624 


2.  Upon  the  trial  of  aft  indictment, 
which  charged  forgery  in  the  sec- 
ond degree,  in  the  making  and 
engraving  a  plate  in  the  form  and 
similitude  of  a  note  of  a  bank  In- 
corporated In  Havana  under  the 
laws  of  Spain,  a  witness  on  behalf 
of  the  prosecution  testified,  that 
he  had  been  in  the  bank  in  Havana 
and  saw  banking  business  carricMi 
on  there,  that  the  bank  issned 
notes  which  were  received  aa 
money,  that  he  saw  the  artlcleB  of 
association,  and  from  them  and 
what  he  saw  in  a  newspaper,  the 
official  or^n  of  the  Spanish  gov- 
emment,  ne  believed  the  bank 
was  incorporated  under  the  laws 
of  Spain.  An  engraver  connected 
with  American  Bank  Note  Com- 
pany also  testified  that  he  en- 
graved  the  plates  from  which  the' 
genuine  notes  were  pointed,  and 
that  they  were  then  in  the  vaults 
of  that  company.  Meld,  that  the 
evidence  was  sufficient  to  establish 
the  legal  existence  of  the  bank.  Id. 


3.  The  provisions  of  the  Code  of 
avil  Procedure  (§§  956,  »57,  958), 
making  certified  copies  of  the 
records  of  foreign  countries  evi. 
dence  and  prescribing  the  manner 
of  authentication,  have  no  applica- 
tion to  such  a  trial.  Id. 

4.  The  indictment  charged  that  the 
note  so  alleged  to  have  been 
forged  was  **  for  the  payment  of 
fifty  eentavoe.**  It  was' objected 
that  in  the  absence  of  an  allega- 
tion  that  '^centavoa*'  are  money 
the  indictment  did  not  set  forth  an 
instrument  purporting  to  be  a 
pecuniary  obligation.  Held  un- 
tenable ;  that  it  was  not  necessary 
to  define  the  meaning  of  the  word. 

Id. 

5.  Under  the  statute  defining  foi^- 
ery  in  the  second  degree  (2  R.  8. 
672,  e^§  81,  82),  the  making  and 
engraving  of  an  unfinished  plate 
is  sufficient  to  constitute  the 
offense,  and  so  it  eeems  that  if  the 
word  "eentavoa"  had  been  omit- 
ted it  would  not  have  affected  the 
character  of  the  crime.  Id, 

6.  Also  Iield,  the  testimony  that  the 
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genuine  plates  of  the  bank  were 
engraved  and  retained  by  the  Bank 
Note  Company,  with  the  testimony 
of  the  agent  of  the  bank  in  this 
country,  that  no  one  except  said 
eompany  had  been  authorized 
through  liim  to  do  any  engraving 
for  the  bank,  was  sufficient  to  es- 
tablish prima  fade  that  defendant 
was  not  authorized  by  it  to  make 
the  plate.  Id. 

7.  A]80  held,  that  as  the  offense 
charged  was  committed  before  tlie 
Penid  Code  went  into  effect,  it  was 
not  essential  to  charge  in  the  in- 
dictment aa  intent  on  the  part  of 
defendant  to  defraud  some  indl- 
yidual  or  corporation.  Id. 

8.  Also  Jieldf  that  assuming  the  pro- 
visions  of  the  Penal  Code,  defining 
forgery  in  the  second  degree 
(§§  511.  512),  were  applicable,  as 
the  Code  of  Criminal  Procedure 
(g  469)  requires  such  a  question  to 
be  raised  by  motion  before  or  at 
the  time  when  defendant  was  called 
for  judgment  by  failing  so  to  pre- 
sent it  the  right  to  object  was 
waived  and  defendant  could  not 
avail  himself  of  it  upon  appeal.  Id, 


FORMER  ADJUDICATION. 

1.  Where,  upon  appeal  from  a  surro- 
gate's decree  settling  the  accounts 
of  executors*  the  accpunt  is  not  re- 
opened, but  is  sent  back  to  be 
readjusted  as  to  certain  items,  the 
decree  is  conclusive  as  to  all  of 
the  questions  passed  upon,  and 
not  so  referred  back  for  re-exami- 
nation or  correction,  and  they  may 
not  be  litigated  upon  the  second 
hearing.    Adair  v.  Brimmer,    85 

2.  In  proceedings  before  a  surrogate 
for  the  probate  of  a  will  which  is 
contested,  a  judgmenUroU  in  an 
action  between  the  parties,wherein 
was  involved  and  determined 
questions  of  law  and  fact  arising  in 
the  proceedings,  is  competent  evi- 
dence.   Peck  V.  CaUoffnan,         73 

8.  An  adjudication  upon  conflicting 
claims,  made  by  several  defend, 
ants,  to  an  interest  in  the  subject 
of  an  action,  rendered  by  a  court 

SiCKELs  —  Vol.  L. 


upon  the  report  of  a  referee  au- 
thorized to  report  on  such  claims, 
is  equally  conclusive,  as  between 
the  defendants  who  appeared  and 
litigated  their  claims,  as  in  the  case 
of  a  similar  issue  l)etween  the 
plaintiff  aud  the  defendants.  Leav- 
iUy.  WoieaU.  212 

4.  In  an  action  to  obtain  a  decision  as 
to  the  validity  of  a  clause  in  a 
will  attempting  to  create  a  trust,  it 
appeared  that  at  the  time  of  the 
testator's  death  he  was  a  defendant 
in  a  partition  suit,  having  an  in- 
terest in  the  premises,  which  was 
included  as  part  of  the  trust  estate. 
After  his  death  the  beneficiaries 
under  his  will,  his  heirs  at  law  and 
next  of  kin*  all  of  whom  were  par- 
ties herein,  were  brought  in  and 
made  parties  defendant  in  said 
suit,  and  thev  each  appeared 
therein.  An  interlocutory  judg- 
ment was  rendered  directing  a  sale 
of  the  premises,  and  a  referee  was 
appointed  to  ascertain,  among 
other  things,  the  rights  and  inter- 
ests of  said  defendants.  Upon  a 
hearing  i)efore  the  referee,  at- 
tended by  all  of  the  parties,  it  was 
determined  that  the  clause  in  ques- 
tion was  wholly  void.  Exceptions 
were  filed  by  the  beneficiaries,  a 
motion  for  final  judgment  was 
made  upon  notice  to  all  of  the 
parties,  who  appeared  and  were 
neard,  the  report  was  confirmed 
and  fin^l  judgment  ordered, 
directing  the  proceeds  of  the  share 
belonging  to  testator's  estate  to 
be  paid  to  his  heirs  at  law  as  in 
case  of  intestacy.  .  Held,  that  said 
judgment,  not  having  been  re- 
versed, was  final  and  conclusive 
between  the  parties  as  to, the  va- 
lidity of  the  clause  in  question,  and 
the  parties  were  estopped  from 
raising  the  question  herein.       JdL 


5.  In  an  action  to  recover  damages 
for  alleged  fraud  by  which  B., 
plaintiffs  testator,  was  induced  to 

Surchase  a  bond  and  mortgage  of 
efendant,  it  appeared  that  B.  had 
previously  recovered  two  judg- 
ments against  defendant  for  in- 
stallments  of  interest  falling  due 
on  the  bond,  in  actions  upon  a 
guaranty  of  payment  contained  in 

90 
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tlie  assignment  of  the  securities. 
JJeld,  that  such  judgments  were 
not  a  bar  to  the  action,  as  the 
remedies  were  consistent  and  con- 
current,  both  proceeding  upon  the 
theory  of  an  affirmance  of  the  con. 
tract.    Bowen  v.  MandeviUe.    237 

6.  It  96em»  that,  had  the  former 
judgments  been  for  the  whole 
amount  guaranteed,  a  different 
question  would  have  been  pre- 
sented ;  that  plaintiff  is  entitled  to 
but  one  satisfaction  of  the  whole 
damage  sustained,  and  when  this 
has  been  obtained,  all  of  the  judg- 
ments  should  be  ordered  satisfied. 

Id, 

7.  When  an  asseBsment  for  a  local 
improvement  in  the  city  of  New 
York  has  been  adjudged  absolutely 
void  by  this  court  in  proceedings 
by  one  owner  of  lands  assessed, 
not  by  reason  'of  any  extraneous 
fact,  or  because  the  statute  under 
which  such  improvement  might 
have  been  made  nad  not  been  com- 
plied with  in  some  particular  of  de- 
tail, but  because  there  was  no 
statute  giving  to  the  persons  who 
had  assumed  to  direct  the  improve- 
ment power  to  do  so,  a  purchaser 
from  another  owner  of  land  as- 
sessed may  not  object  to  complet- 
ing his  purchase  because  of  the 
assessment,  the  judgment  is  con- 
clusive, as  to  all  litigants  and  all 
controversies  where  the  question 
is  presented,  that  the  assessment 
cannot  be  regarded  as  a  lien,  or  in 
any  reasonable  view  as  a  cloud 
upon  title.     CJuue  v.  Chase,      873 


FRAUD. 

1.  It  $eem»  that  when  an  interlinea- 
tion,  fair  upon  the  face  of  an  in- 
strument, is  entirely  unexplained, 
there  is  no  presumption,  in  the 
absence  of  any  suspicious  circum- 
stances, that  it  was  fraudulently 
made  after  the  execution  of  the 
instrument.  Orowman  v.  Crou- 
man.  145 

2.  Where  a  party  has  been  Induced 
by  fraud  to  enter  into  an  executed 
contract  for  the  purchase  of  prop- 
erty he  may  either  rescind  and  re- 


cover back  the  consideration  paid, 
or  affirm  the  contract  and  recover 
damages  for  the  fraud ;  he  cannot 
have  both  re^nedies  as  they  are  in- 
consistent.    Biwen  y.  MandeviUe. 

237 

8.  A  party  may,  however,  prosecute 
as  many  remedies  as  he  legally 
has,  provided  they  are  consiBtent 
and  concurrent.  Id, 

4.  In  an  action  to  recover  damages 
for  alleged  fraud  by  which  K, 
plaintiffs  testator,  was  induced  to 

Surchase  a  bond  and  mortgage  of 
efendant,  it  appeared  that  B.  had 
previously  recovered  two  judg- 
ments against  the  defeudant  for 
installments  of  interest  falling  due 
on  the  bond,  in  actions  upon  a 
guaranty  of  payment  contained  in 
the  assignment  of  the  securities. 
Held,  that  such  judgments  were 
not  a  bar  to  the  action,  as  the 
remedies  wore  consistent  and  con- 
current, both  proceeding  upon  the 
theory  of  an  affirmance  of  the  con- 
tract. Id, 

5.  It  aeemn  that,  had  the  former 
judgments  been  for  the  whole 
amount  guaranteed,  a  different 
question  would  have  been  pre- 
sented ;  that  plaintiff  is  entitled  to 
but  one  satisfaction  of  the  whole 
damage  sustained,  and  when  this 
has  been  obtained,  all  of  the  judg- 
ments  should  be  ordered  satisfied. 

Id, 

6.  Where  a  person,  even  by  ailent 
acquiescence,  encourages  a  testa- 
tor to  make  a  devise  or  bequest  to 
him,  with  a  declared  expectation 
that  he  will  a^ply  it  for  the  benefit 
of  others,  this  has  the  force  and 
effect  of  an  express  promise  so  to 
apply  it,  as  if  he  does  not  intend  so 
to  do,  the  silent  acquiescence  is  a 
fraud.    In  re  O'Hara,  403 

7.  In  the  case  of  such  a  declared  in- 
tention and  promise,  if  the  testator 
has  named  some  certain  and  defi- 
nite  beneficiary,  capable  of  taking 
the  provision  intended,  the  law 
fasteuB  upon  the  devisee  or  legatee 
a  trust  which  equity,  in  case  of  his 
refusal  to  perform,  will  enforce  on 
the  ground  of  fraud.  Id. 


INDEX. 


715 


8.  If,  however,  the  unes  enjoined 
are  for  the  benefit  of  persoDB  in- 
capable of  taking,  or  of  a  character 
in  direct  violation  of  the  law  of 
the  State,  if  the  devisee  or  legatee 
repudiates  his  obligations,  this  is 
a  fraud  upon  the  testator ;  if  he  is 
willing  to  perform,  his  so  doing 
would  be  both  a  fraud  upon  the 
law  and  against  the  heirs  and  next 
of  kin,  and  equity  will  for  their 
protection  in  either  case  fasten  a 
trust  ex  truUefido  upon  the  devisee 
or  legatee.  Id. 

When  party  entitled  to  rcseia* 

man  of  contract  because  of  fraud  or 
mietaice. 

See  Crowe  v.  Lewin,  428 


GIFT. 

1.  Where  a  gift  to  a  charitahle  use  Is 

so  indefinite  as  to  be  incapable  of 

being  executed  by  a  judicial  decree 

it  is  invalid.  Prichard  v.  Thomp- 

'eon.  76 

3.  Gifts  to  charitable,  benevolent, 
scientific  or  educational  institu- 
tions are  not  against  public  policy, 
and  there  is  no  public  policy  out- 
side of  the  statutes  which  condemns 
testamentary  gifts  to  such  institu- 
tions, although  contained  in  a  will 
executed  within  two  months  of 
the  testator's  death.  HoUU  v.  Drew 
Theological  Seminoiry.  166 

8.  In  an  action  to  recover  an  alleged 
trust  fund  these  facts  appeared; 
B.,  defendant's  testator,  made  a 
deposit  of  $400  in  a  savings  bank, 
which  was  credited  in  an  account 

*  opened  with  him  in  trust  for  plaint- 
iff; he  received  a  pass-book  in 
which  a  statement  of  the  account 
as  so  opened  was  entered;  B.  ex- 
hibited to  plaintiff  s  mother,  who 
was  his  step-daughter,  the  pass- 
book and  other  pass-Dooks  contain- 
ing entries  of  similar  deposits  in 
favor  of  herself,  her  husband  and 
her  other  children,  and  in  reply  to 
a  question  why  he  could  not  let 
them  have  the  money  then,  replied 
that  It  would  do  them  more  good 
thereafter.  In  subsequent  conver- 
sations the  deposits  were  recog- 
nized by  B.  as  a  provision  for  the 


family.  On  the  part  of  the  de- 
fense it  was  shown  that  the  bank 
in  which  the  deposits  were  made 
paid  greater  interest  on  deposits 
less  tnan  $500  than  upon  larger 
sums:  that  B.  made  a  large  num- 
ber of  other  deposits,  some  before 
and  some  after  the  one  in  question, 
in  sums  less  than  $500,  in  his  own 
name  as  trustee,  dome  without 
naming  any  beneficiary,  others 
giving  a  letter  which  represented 
no  person.  All  of  the  deposits 
were  subsequently  drawn  out  by  B. 
Held,  that  the  evidence  showed 
conclusively  an  intent  on  the  part 
of  B.  to  create  a  trust  for  the  bene- 
fit of  plaintiff,  and  a  refusal  to 
submit  the  question  to  the  jury 
was  not  error ;  that  while  the  de- 
posits,  made  without  naming  any 
beneficiary,  fairly  indicated  a  pur- 
pose not  to  part  with  the  beneficial 
ownership,  they  did  not  show  a 
like  intention  in  making  the  de- 
posits for  plaintiff  or  other  known 
persons,  but  on  the  contrary, 
tendnl  to  support  an  inference  of 
a  different  intent ;  that  the  fact  of 
the  withdrawal  of  the  deposits  did 
not  legitimately  tend  to  show  that 
when  they  were  made  B.  did  not . 
intend  to  create  a  beneficial  trust 
for  the  beneficiaries  named ;  also 
that  the  trust  once  created,  without 
reservation  of  a  power  of.  revoca- 
tion,  was  irrevocable.  Mabie  v. 
Bailey,  206 

4.  To  set  aside  a  gift  of  property 
because  of  unsoundness  of  mind 
of  the  donor,  it  is  not  essential  to 
show  that  he  was  an  idiot  or  an 
imbecile  at  the  time;  it  is  sufficient 
to  show  that  he  was  laboring  under 
a  delusion  out  of  which  he  could 
not  be  reasoned,  which  led  him  to 
naake  the  gift,  and  which  so  took 
possession  of  his  mind  that  he  could 
not  act  upon  the  subject  sensibly. 
Bigga  v.  Am.  Tract  Society.       503 

5.  If  such  delusion  exist  upon  one 
subject  the  person,  as  to  that,  is 
of  unsound  mind,  although,  in  re- 
gard to  other  subjects,  he  may 
reason  and  act  intelligibly.        Id. 

6.  Where,  therefore,  it  appeared  that 
a  person,  under  the  influence  of  a 
belief  that  his  wife  and  children 
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ba&  oonfipired  together  to  injure 
him,  which  had  no  foandation  in 
fact  and  was  merely  an  insane  de- 
lasioQ,  for  the  purpose  of  prevent- 
ing^ them  from  inheriting,  gave  a 
large  portion  of  his  estate  to  de- 
fendant under  an  arrangement  that 
it  was  to  pay  him  interest  thereon 
during  his  life,  this  arrangement 
having  heen  advised  by  an  agent  of 
the  defendant,  who  well  knew  his 
mental  condition,  held,  that  the  gift 
was  invalid ;  and  that  defendant  was 
properly  required  to  restore  the 
property  ;  also,  that  it  was  im- 
material  to  inquire  whether  res- 
toration could  be  made  without 
impairment  of  defendant's  estate .• 

Id. 

7.  As  to  whether  it  was  essential  to 
show  that  defendant  was  chargea- 
ble with  knowledge  of  the  donor's 
condition  of  mind,  qtjusre  Id. 

GRANT. 
8eeJ)EKD, 


HEIRS  AT  LAW  AND  NEXT  OF 
KIN. 

1.  The  word  "  heirs."  when  applied 
to  the  succession  of  personal  estate, 
means  "  next  of  kin  ; "  the  latter 
term  refers  to  relatives  by  blood, 
and  does  not  include  a  widow. 
TiUman  v.  2>a«w.  17 

2.  The  authorities  in  this  State  de- 
fining the  words  '* heirs"  and 
"  next  of  kin  "  collated  ;  and  the 
English  authorities  and  those  of 
the  other  States,  holdinflr  that 
those  words  included  a  widow, 
cited,  and  their  doctrine  disap- 
proved.  Id. 

8,  As  to  whether  the  provision  of 
the  Revised  Statutes  (3  R.  S.  109. 
g  63),  forbidding  the  bringing  of 
an  action  by  a  creditor  of  a  de- 
ceased person  against  heirs  or  a 
devisee,  until  after  the  expiration 
of  three  years  from  the  granting 
of  letters,  applies  to  proceedings 
for  the  sale  of  the  real  estate  of 
the  decedent,  and  so  takes  the 
three  years  out  of  the  operation  of 


the  statute  of  limitation,  qnare. 
Mead  v.  Jenkim.  31 

4.  In  an  action  brought  by  the  ad- 
ministrator of  the  assignor,  to  set 
aside  an  assignment  of  a  bond  and 
mortga^  because  of  his  mental 
incapacity,  held,  that  his  next  of 
kin  were  interested  in  the  event  of 
the  action  within  the  meaning  of 
the  provision  of  the  Code  of  Civil 
Procedure  (§  829)  excluding  each 
witnesses  from  testifying  to  '*  per- 
sonal  transactions  or  communica- 
tions" between  themselves  and 
the  deceased.  Boleomb  y,  Hcieomb. 

816 


HiaHWATS, 

1.  The  provision  of  the  State  Consti- 
tution (§  18,  art.  8),  prohibiting  the 
passage  of  "a  private  or  local 
bill  *  *  •  laying  out,  opening, 
altering,  working  or  discontinuing 
roads,  hiffhways  or  alleys,"  does 
not  include  and  la  not  app]ical>le 
to  city  streets  or  avenues.  In  re 
WooUey.  135 

2.  The  validity  of  a  statute  provid- 
ing for  the  laying  out  or  improve- 
ment of  a  city  street  is  not  affected 
by  the  fact  that  the  power  to  do 
the  work  is  conferred  upon  com- 
missioners appointed  by  the  act, 
instead  of  upon  the  municipal  au- 
thorities. Id. 


HUSBAND  AND  WIPE. 

S.  married  the  plaintiff  in  1854  and 
continued  to  live  with  her  as  his 
wife  until  his  death  in  1880  ;  hu 
became  a  member  of  defendant's 
association  in  1870 ;  its  object,  as 
stated  in  its  constitution,  is  to 
'*  provide  for  the  relief  of  widows, 
orphans  and  heirs  of  deceased 
members,"  and  it  was  provided  in 
its  by-laws  that  upon  the  death  of 
a  member  a  sum  specified  should 
be  paid  to  his  widow ;  if  none,  then 
to  his  children  ;  if  no  children, 
then  to  persons  therein  provided 
for.  In  1878  defendant  issued  to 
S.  a  certificate  certifying  that  in 
accordance  with  the  "  by-laws  and 
articles  of  association,"  his  wife 
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(naming  the  plaintiff)  was  desig- 
nated as  his  beneficiary  of  all 
fundfli  dae  him  in  caee  of  his  death. 
Plaintiff  knew  of  this  provision 
and  paid  herself  most  of  the  assess- 
ments against  8.  In  an  action  to 
reeoTer  the  sum  so  due,  the  de- 
fense was  that  plaintiff  was  not  the 
lawful  wife  of  S.  as  he  had  when 
they  married  another  wife  living. 
Hdd,  that  tliis  was  immaterial; 
that  the  by-law  did  not  limit  tlie 
power  of  the  company  so  as  to  pre- 
vent it  from  recognizing  as  the 
beneficiary  a  person  designated  by 
a  member  as  his  wife;  that  the 
certificate  operated  as  an  assent 
upon  the  part  of  defendant  to  such 
a  designation  of  the  plaintiff,  and 
entitled  her  upon  the  death  of  S., 
in  the  absence  of  any  other  ap- 
pointment to  or  any  repudiation  of 
the  arrangement  by  either  of  the 
parties,  to  demand  and  receire  the 
fond,    auyry  ▼.  W,  M.  M.B,  Asm, 

474 

Bee  Mabbded  Wombk. 


IMPRISONMENT. 

1.  The  provision  of  the  Penal  Code 
(^  707),  declaring  that  a  sentence 
of  imprisonment  in  a  State  prison 
for  a  term  less  than  for  life  sus- 
pends, during  the  term,  the  civil 
rights  of  the  person  sentenced, 
does  not  apply  to  a  sentence  of 
imprisonment  in  a  connty  peniten- 
tiary.    Bowles  y.  Hdb&nnann.  246 

2.  a  aeems  that  where,  at  the  time  a 
person  is  sentenced  to  imprison- 
ment in  a  State  prison,  an  appeal 
from  a  judgment  in  his  favor  is 
pending  in  this  court,  the  appel- 
lant is  not  entitled  to  an  order  sus- 
pending the  tights  of  respondent 
and  staying  proceedings  on  snch 
appeal  during  the  term  of  the  sen- 
tence. If  the  appellant  proceeds 
-with  the  appeal  the  respondent  has 
the  right  to  defend  it,  and  a  trustee 
may  be  appointed  to  take  charge  of 
his  estate  (2  R.  S.  15,  §  1  et  eea.) 
who  can  proceed  and  enforce  tlie  I 
judgment.  Id.  I 

3.  As  to  whether  the  person    sen-] 


tenced  can  himself,  in  such  case, 
move  the  appeal  for  argument, 
gumre.  Id. 


INDICTMiSNT. 

1.  An  indictment  for  forgery'charged 
that  the  note  alleged  to  have  been 
forged  was  **  for  the  payment  of 
fifty  eentawe,"  It  was  objected 
that  in  the  absence  of  an  allegation 
that "  oefUa^Dos  "  are  money  me  in- 
dictment  did  not  set  forth  an  in- 
strument purporting  to  be  a  pecu- 
niary oblig^ation.  Held  untenable; 
that  it  was  not  necessary  to  define 
the  meaning  of  the  word.  People 
V.  lyArgencaur,  624 

2.  Un der  the  statu te  defining  forgery 
in  the  second  degree  (2  R.  S.  672, 
§§  31,  32),  the  making  and  engtay. 
ing  of  an  unfinished  plate  is  suifi- 
cieot  to  constitute  the  offense,  and 
BO  it  aeeme  that  if  the  word  "  eenta- 
voe*'htid  been  omitted  it  would  not 
have  affected  the  character  of  the 
crime.  Id. 


8.  Also  held,  that  as  the 
charged  was  committed  before  the 
Penal  Code  went  Inta  effect,  it  was 
not  essential  to  chai^  in  the  in- 
dictment an  intent  on  the  part  of 
defendant  to  defraud  some  indi- 
vidual  or  corporation.  Id. 


INSANE  PERSON. 

1.  To  set  aside  a  gift  of  property  be- 
cause  of  unsoundness  of  mind 
of  the  donor,  it  is  not  essen- 
tial to  show  that  he  was  an  idiot  or 
an  imbecile  at  the  time ;  it  is  suffi- 
cient to  show  that  he  was  laboring 
under  a  delusion  out  of  which  he 
could  not  be  reasoned,  which  led 
him  to  make  the  gift,  and  which 
so  took  possession  of  his  mind  that 
he  could  not  act  upon  the  subject 
sensibly.    Biggs  v.  Am.  Tract  Soe. 

508 

2.  If  snch  delusion  exist  upon  one 
subject  the  person,  as  to  that,  is  of 
unsound  mind,  although,  in  regard 
to  other  subjects,  he  may  reason 
and  act  intelligibly.  Id. 
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8.  Where,  therefore,  it  appeared  that 
a  person,  under  the  inilaenee  of  a 
belief  that  his  wife  and  children 
had  conspired  together  to  injure 
him,  which  had  no  foundation  in 
fact  and  was  merely  an  insane  de- 
lusion,  for  the  purpose  of  preTent- 
ing  them  from  inheriting,  gave  a 
large  portion  of  his  estate  to  de- 
fendant under  an  arrangement  that 
it  was  to  pay  him  interest  thereon 
during  his  life,  this  arrangement 
having  been  advised  by  an  agent 
of  the  defendant,  who  well  knew 
his  mental  condition,  held,  that  the 
gift  was  invalid  and  that  defend- 
ant  was  properly  required  to  re- 
store the  property ;  also,  thkt  It 
was  immaterial  to  inquire  whether 
restoration  could  be  made  without 
impairment  of  defendant's  estate. 

Id. 

4.  As  to  whether  it  was  essential  to 
show  that  defendant  was  charge- 
able  with  knowledge  of  the  ao- 
nor's  condition  of  mind,  qucBre,  Id, 


INSOLVENT  CORPORATIONS. 

I.  The  receiver  of  an  insolvent  New 
York  life  insurance  company  en- 
tered into  a  contract  with  a  Con- 
necticut  company  by  which  the 
latter  agreed  to  assume  the  liabili- 
ties of  the  former  company  upon 
its  outstanding  policies.  Certain 
of  the  policy-holders  in  the  New 
York  company  surrendered  their 
policies  to  the  Connecticut  com- 
pany, receiving  its  policies  in  ex- 
change. By  the  interlocutory  judg- 
ment herein  it  was  determined  that 
only  the  holders  of  the  policies  of 
the'New  York  company  were  enti- 
tled to  share  in  the  distribution  of 
the  fund  deposited  by  that  com- 
pany with  the  superintendent  of 
the  insurance  department.  Held, 
that  the  Connecticat  companv  did 
not,  by  virtue  of  the  sufrender  of 
said  policies,  become  a  policy-hol- 
der in  the  New  York  company  and 
was  not  entitled  to  share  in  the 
distribution.  Reese  v.  Smyth,    645 

L  Certain  policy-holders  in  the  New 
York  company  retained  their  poli- 
cies, but  paid  one  or  more  pre- 


minmfl  to  the  Connectieut 
panv.  Held,  that  such  paymeots 
ooald  not  be  considered  as  aaflents 
to  the  eontract ;  and  that  the  par- 
ties  making  them  did  not  thereby 
relinquish  their  right  to  ahare  in 
the  distribation  of  aaid  f  und«    id 


INSURANCE  (LIFE). 

1.  The  receiver  of  an  ineolvent  New 
York  life  insurance  company 
entered  into  a  contract  with  a  Coiv 
necticut  compauy  by  which  the 
latter  agreed  to  assume  the  liabil- 
ities of  the  former  company  upon 
its  outstanding  policies.  Certain 
of  the  policy-holders  in  the  New 
York  company  surrendered  their 
policies  to  the  Connecticut  com- 
pany, receiving  its  policies  in  ex- 
change. By  the  interlocutory  judg- 
ment herein  it  was  determined  that 
only  the  holders  of  the  policies  of 
the  New  York  company  were  en- 
titled to  share  in  the  distribution 
of  the  fund  deposited  by  that  com- 
pany with  the  superintendent  of 
the  insurance  department.  Held, 
that  the  Connecticat  company  did 
not,  by  virtue  of  the  surrender  of 
said  policies,  become  a  policy- 
holder in  the  New  York  company 
and  was  not  entitled  to  share  in 
the  distribution.    Beeee  v.  Smyth. 

645 

2.  Certain  policy-holders  in  the  New 
>    York  company  retained  their  poli- 
cies, but  paid  one  or  more  pre^ 
miums  to  the  Connecticut  company. 
Held,  that  such  payments  ooaid 

•  not  be  considered  as  assents  to  the 
contract ;  and  that  the  parties 
making  them  did  not  thereby  re- 
linquish their  right  to  share  in  the 
distribn^'on  of  said  fund.  Id. 


INSURANCE  (MARINE). 

1.  Deviation  from  the  course  or  em- 
ployment of  an  insured  vessel  as 
described  in  the  policy,  unless  com- 
pelled by  necessity,  at  any  time 
after  the  liability  under  the  policy 
attaches,  constitutes  a  defense  to 
an  action  thereon,  however  slight 
or  harmless  the  deviation  may  ap. 
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pear  to  be.    Snyder  v.  At,  M,  Ins. 
Co,  196 

2.  It  is  Immaterial  whether  such 
deviation  ocean  during  the  time 
the  vessel  is  in  port  waiting  for  the 
voyage  to  commence  or  takes  place 
thereafter,  if  the  policy  covers  the 
period  of  waiting  by  the  use 
therein  of  the  words  "at  and 
from."  Id, 

3.  A  voyage  risk  "at  and  from"  a 
given  port  attaches  at  the  time  of 
the  commencement  of  preparations 
for  the  voyage.  Id, 

4.  On  June  13, 1879,  defendant  issued 
a  policy  of  marine  insurance  upon 
a  steam  tug  then  lying  at  St. 
Georges  in  the  Bermudaci,  "at  and 
from  Bermuda  to  New  York/'  to 
sail  during  July.  Preparations  for 
the  voyage  commenced  June  80, 
and  continued  until  the  tug  finally 
took  her  departure.  On  July  3, 
she  left  her  berth  at  8t.  Georges 
and  steamed  to  Hamilton,  a  port 
distant  about  twenty  miles,  where 
she  took  a  schooner  in  tow,  which 
she  brought  to  St.  Georges  and 
from  there  towed  out  to  sea  a 
distance  of  about  five  miles,  and 
then  returned  to  her  berth.  On 
July  3,  after  receiving  her  clear- 
ance papers  from  St.  Georges  to 
New  York,  the  tug  towed  another 
schooner  to  sea,  then  proceeded  to 
Hamilton,  from  which  port,  after 
taking  on  coal  and  a  life-boat,  she 
started  July  4,  for  New  York,  and 
was  lost  en  route.  In  an  action 
upon  the  policy,  field,  that  the  trips 
so  performed  in  towing  the  schoon- 
ers were  such  deviations  as  for- 
feited the  insurance.  Id. 


INTEREST. 

1.  Upon  a  judgment  rendered  prior  to 
the  passage  of  the  act  reducing 
the  rate  of  interest  to  six  per 
cent  (Chap.  588,  Laws  of  1879),  the 
judgment  creditor  is  entitled  to 
interest  at  the  old  rate,  seven  per 
cent,  up  to  January  1,  1880,  when 
that  act  went  into  effect,  but  only 
at  the  reduced  rate,  six  per  cent, 
thereafter.      (Miller  and   Dan- 


FORTH,  J  J.,  dissenting.)    O'Brien 
V.  Young,  438 

2.  A  judgment  is  not  a  **  contract  or 
obligaUon"  within  the  exception 
in  said  act.  (Miller  and  Dan- 
FORTU,  JJ.,  dissenting.)  Id. 

8.  It  seernn,  that  those  words  apply 
only  to  contracts  or  obligations 
resting  upon  the  voluntary  mutual 
agreement  of  the  parties.  (Mil- 
ler and  Danforth,  JJ.,  dissent- 
ing.)  Id, 

4.  A  judgment  is  an  obligation  of 
record,  and  interest  thereon  is 
given,  not  on  the  principle  of  im- 
plied contract,  but  as  damages 
for  delay  in  performing  the  obli- 
gation,  the  measure  of  which  is 
the  statutory  rate.  Id, 

W7ien  trustee  chargeable  with. 

Cook  V.  Lotory.  103 

WTiere  trust  is  created  by  deposit 

in  hank  of  a  fund  to  the  credit  of 
the  cestui  que  trust  with-^ut  reserva- 
tion cf  power  of  rewcation,  which 
fund  is  subsequently  withdrawn  by  the 
depositor,  the  cestui  que  trust  is  en- 
titled to  interest  from  time  of  wUh- 
drawal. 

See  "Mabie  v.  Bailey^  206 

On  claim  for  services  rendered 

before  January  1, 1880.q/l6r  t?uU  time 
but  six  per  cent. 

See  BaU  v.  Biddleeom,  (Mem,)  651 


INTOXICATION. 

1.  Under  the  provision  of  the  **act 
to  suppress  intemperance,  pauper- 
ism and  crime  "  (Chap.  646,  Laws 
of  1873),  giving  to  certain  persons 
specified,  who  shall  be  injured  in 
means  of  support  by  an  intoxi- 
cated person,  a  right  of  action 
against  any  person  who,  by  selling 
intoxicating  liquors,  caused  the 
intoxication,  to  maintain  the  ac- 
tion, it  is  not  essential  to  show 
that  the  act  of  the  intoxicated  per- 
son which  caused  the  injury  was 
the  natural,  reasonable  or  prob- 
able consequence  of  his  intoxica- 
tion; it  is  sufficient  if  it  appears 
that  the  act  was  done  while  the 
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person  was  intoxicated,  in  whole 
or  in  part,  by  liquors  sold  by  de- 
fendant.    Neu  y.  McKechnie.    632 

2.  Sach  a  cause  of  action  is  not 
taken  away  or  mitigated  by  the 
fact  that  the  act  causing  the  injury 
constitutes  a  crime.  Id. 

8.  In  such  an  action  it  appeared  that 
the  father  of  plaintiff,  while  in  a 
state  of  intoxication,  produced  in 
part  by  liquors  sold  to  him  by  de- 
fendants, murdered  his  wife  and 
then  committed  suicide.  Plaintiff 
was  fifteen  years  of  age;  he  lived 
with  and  was  dependent  upon  his 
father  for  support.  Held^  that 
the  facts  were  sufficient  to  main- 
tain the  action.  Id, 

4.  It  appeared  that  defendants  sold 
the  liquor  without  a  license,  and 
that  they  had  been  so  selling  for  a 
lonff  time.  HM,  that  submission 
to  the  jury  of  the  question  of  ex- 
emplary damages,  and  an  allow- 
ance thereof,  was  proper.  Id, 

JUDGMENT. 

1.  Upon  a  judgment  rendered  prior 
to  the  passage  of  the  act  reducing 
the  rate  of  interest  to  si^  per  cent 
(Chap.  538,  Laws  of  1879),  the 
judgment  creditor  is  entitled  to  in- 
terest at  the  old  rate,  seven  per 
cent,  up  to  January  1,  1880,  when 
that  act  went  into  effect,  but  only 
at  the  reduced  rate,  six  x>er  cent, 
thereafter.  (Miller  and  Dan- 
FORTH,  JJ.,  dissenting.)  0*Br%en 
▼.  Taung,  428 

2.  A  judgment  is  not  a  ''  contract  or 
obligation"  within  the  exception 
in  said  act.  (Miller  and  Dak- 
FORTH,  JJ.,  dissenting.)  Id. 

8.  A  judgment  is  an  obligation  of 
record,  and  interest  thereon  is 
given,  not  on  the  principle  of  im- 
plied contract,  but  as  damages  for 
delay  in  performing  the  obligation, 
the  measure  of  which  is  the  statu- 
tory rate«  Id, 

4.  In  an  action  by  judgment  creditors 
to  set  aside  as  fraudulent  a  general 
assignment  made  by  the  judgment 
debtors,  judgment  was  rendered, 


adjudging  the  assignment  frauda- 
lent  and  void  ;  requiring  the  as- 
signee to  account  for  the  assigned 
property,  the  vajue  of  which  was 
found  to  be  $8,000,  and  directing 
the  appointment  of  a  receiver,  who 
was  required  to  make  certain  speci- 
fied payments  from  the  proceeds 
of  the  property,  and  report  the  re- 
mainder, with  his  prooeedininB.  to 
the  court,  for  further  orders.  H^d, 
that  this  was  not  a  final  judgment. 
Myers  v.  Becker.  486 

JUDICIAL  SALE. 

Bifeet  of  ttatvte  of  UmUaUtma 

€U  a  bar  in  proeeedinga  byeredilorfor 
the  aale  of  real  ettaU  qf  a  deceamd 
p&TBon, 

See  Mead  t.  JeiMru,  81 


JURISDICTION. 

Where  there  are  two  administra- 
tions of  an  estate,  one  in  the 
place  of  the  domicile  of  the  testa- 
tor  or  intestate  and  the  other  io  a 
foreign  jurisdiction,  whether  the 
courts  of  the  latter  will  decree  dis- 
tribution of  the  assets  collected 
nnder  the  ancillary  administration 
or  remit  them  to  the  jurisdiction 
of.  the  domicile  is  a  question,  not 
of  jurisdiction,  bat  of  judicial  dls- 

.  cretion  depending  upon  the  cir- 
cumstances of  the  particaUr  case. 
In  re  Hughee.  65 


JUBY. 

1.  The  fact  that  in  an  action  to  fore- 
close a  mortgage  the  sale  of  the 
mortgaged  premises  may  result  in 
a  deficiency,  for  which  a  money 
judgment  may  be  docketed  against 
the  defendant  liable  for  sucL  de^ 
ficiency,  does  not  entitle  him  as 
matter  of  right  to  a  jury  trial; 
the  action  is  in  equity  and  is  tria- 
ble by  the  court.  Carroll  v.  Bei- 
mel 252 

2.  Where  in  sach  case  the  court  di- 
rects any  matter  of  fact  to  be  tried 
bv  a  jury  as  authorized  bv  the 
Code  of  Civil  Procedure  (^|  823, 
971,  1008),  and  where  after  such 
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trial  the  court  disregards  tlie  ver- 
diet  and  makes  its  own  findings, 
tbe  case  is  to  be  reviewed  on  ap- 
peal  on  tlie  findings  and  decisions 
of  the  court,  as  if  tliere  had  been 
no  submission  of  any  fact  to  the 
jury.  Id. 


JUSTICE  OF  THE  PEACE. 

1.  Tlie  designation  in  the  State  Con^ 
stitQtion  (^  18,  art.  6),  of  the  **  an- 
nual town  meeting,"  as  the  time 
when  justices  of  the  peace  ig*e  to 
be  elected,  is  equivalent  to  a  pro- 
hibition against  electing  them  any 
other  time  ;  and,  while  the  legis- 
lature may  fix  the  day  upon  which 
town  meetings  may  be  held,  it  can- 
not prohibit  the  election  of  justices 
of  the  peace  at  such  a  meeting,  or 
provide  for  their  election  at  any 
other  time  or  place.  People,  ex  rel. 
Smith,  V.  SchieOein,  124 

2.  Accordingly  Tuild,  that  the  provis- 
ions of  the  act  of  1881,  in  reference 

/to  the  election  of  town  officers 
(§§  1,  2.  chap.  664.  Laws  of  1881), 
providing  for  the  election,  in  towns 
of  counties  having  more  than  three 
hundred  thousand  inhabitants,  of 
justices  of  the  peace  at  a  general 
election ;  and  the  repealing  clause 
(g  14),  so  far  as  it  purports  to  re- 
I>eal  existing  provisions  of  law, 
regulating  the  time  or  manner  of 
election  of  justices  at  town  meet- 
ings were  unconstitutional  find 
void  ;•  that  even  if  said  repealing 
clause  effected  a  repeal  of  the  foi^ 
mer  provisions  of  law  regulating 
the  time  and  manner  of  electing 
supervisors  and  other  town  officers, 
it  did  not  operate  as  a  repeal  of 
the  act  of  1829  (Chap.  856,  I^ws  of 
1829),  which  fixes  the  time  for  the 
election  of  justices  of  the  peace. 

Id. 

8.  At  the  general  election  In  1882,  in 
a  town,  in  the  county  of  K.,  an 
election  of  a  justice  of  the  peace 
was  attempted  as  provided  for  ju 
said  act,  no  election  was  had  at  the 
town  meeting  of  thaf  year,  ballots 
were  cast  for  such  offices  at  the 
annual  town  meeting  in  April, 
1883,  the  relator  receiving  a  ma. 
jority  ;  the  ballots  were  regularly 
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returned  by  the  inspectors  of  elec^ 
tion  to  the  town  clerk,  the  board 
of  canvassers,  however,  refused  to 
canvass  such  returns  or  make  their 
certificate  of  election.  Held^  that 
the  attempted  election  at  the  gen. 
eral  election  was  ineffectual  to  con- 
fer title  to  said  office  upon  the  per- 
son receiving  a  majority  of  votes, 
that  the  election  at  the  town  meet- 
ing in  1883  was  valid  and  regular 
and  the  relator  was  entitled  to  de- 
mand a  canvass,  which  having 
been  refused  he  was  entitled  to  a 
mandamus  to  compel  said  board  to 
meet  and  make  such  canvass ;  that 
although  said  board  were  required 
to  meet  on  a  particular  day,  they 
continued  a  board  of  canvassers 
until  their  whole  duty  was  per- 
formed ;  and  that  the  relator  lost 
no  right  by  their  adjournment 
without  discharging  such  duty.  Id. 

4.  A  writ  of  mandamui  is  proper  to 
compel  the  performance  of  au  offi- 
cial duty,  in  a  case  where  it  has 
been  wholly  omitted  by  tbe  officer 
charged  with  the  duty  and  where 
a  right  to  require,  the  performance 
exists  in  the  party  demanding  it, 
and  it  is  still  possible  of  execution. 

Id, 

5.  One  of  the  parties  to  whom  the 
writ  was  directed  held  the  office  of 
justice  of  the  peace  under  the 
general  election  for  1882;  it  was 
objected  that  he  was  improperly 
joined .  Held  untenable,  as  he  was 
an  acting  justice  claiming  to  ex- 
ercise the  functions  of  the  office 
under  lawful  authority,  and  the 
title  to  his  office  was  not  triable 
and  could  not  be  determined 
herein .  Id. 


LACHES. 

Upon  motion  made  in  July,  1882,  to 
vacate  an  order  made  in  July, 
1881,  appointing  commissioners  of 
estimate  and  assessment,  to  widen 
F.  avenue  in  L.  L  City,  it  appeared 
that  one  of  the  moving  parties  ap- 
peared upon  a  motion  to  confirm 
the  commissioner's  report,  made 
objection  to  the  same  and  appealed 
from  the  order  of  confirmation, 
which  appeal  was  still  pending. 
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No  appeal  was  taken  from  the 
order  appointing  the  commission- 
ere.  A  contract  was  made  for  the 
wiirk,  which  has  been  partially 
performed  and  certificates  issued 
in  payment  therefor;  also  that 
many  assessments  had'  been  paid, 
and  a  large  number  of  ^hose  whose 
lands  had  been  taken,  inclndin^ 
one  of  the  moving  parties,  had 
received  the  amounts  awarded  to 
them.  The  motion  was  not  heard 
until  December,  1882,  and  was 
denied.  Hejid,  that  it  was  discre- 
tionary with  the  court  to  deny  the 
motion  on  the  ground  of  laches 
without  passing  upon  any  other 
question.    In  re  WooUey.  135 

LANDLORD  AND  TENANT. 
Bee  Lbasb. 


LEASE. 

1.  In  May,  1880,  plaintiffs  demised 
to  H.,  defendant's  assignor,  a  lot 
of  land  in  the  city  of  New  York, 
for  twenty-one  yeara,  with  cove- 
nants for  renewals ;  the  rent  upon 
each  renewal  to  be  five  per  cent  on 
the  estimated  value  of  the  lot,  ez- 
elusive  of  buildings,  to  be  deter- 
mined  by  arbitrators.  In  October, 
1860,  plaintiffs,  at  the  request  of 
H.  and  for  the  purpose  of  increas- 
ing the  depth  of  tue  lot,  demised 
to  nim  a  piece  of  land  in  the  rear 
of  said  lot,  of  the  same  width  ; 
this  lease  was  for.  the  same  time 
as  the  first  one,  and  ceased  upon 
its  termination  ;  it  contained  the 
same  covenants  for  renewals  and 
for  determining  the  rent  to  be  paid 
thereon.  The  two  leases  being 
about  to  expire,  arbitrators  were 
nominated  by  the  parties  pursuant 
to  said  covenants,  the  same  pecsons 
being  nominated  under  each  lease. 
The  arbitratore,  not  agreeing  as  to 
the  method  of  ascertaining  the 
value  of  the  demised  premises, 
were  about  to  appoint  an  umpire, 
as  provided  for  in  the  lease,  when 
this  action  was  brought  to  restrain 
their  action  and  to  adjudge  the 
rights  of  the  parties  in  respect  to 
the  matter  of  disagreement.  HM^ 
that  the  complaint  was  properly 
dismissed.  Livingtton  v.  Sage.  289 


2.  It  eeenu  that  plaintiff's  contention, 
i.  e.,  that  the  two  leases  shall  be 
considered  as  one,  and  bat  a 
single  valuation  given  of  the 
entire  lot  as  formed  by  the  union 
of  the  two  parcels  is  untenable; 
that  as  the  leases  were  separate 
and  call  for  separate  renewal 
leases,  a  rental  value  must  neces- 
sarily be  ascertained  for  each 
parcel,  and  a  separate  rent  re- 
served in  each  of  the  new  leases. 

Id. 

8.  7^  seeme,  however,  it  will  be  the 
diity  of  the  arbitratore,  in  deter- 
mining the  value  of  the  rear  par- 
cel, to  take  into  considention  the 
fact  that  it  is  in  the  same  owner- 
ship  and  occupancy  as  the  other. 

Td. 


LEGACY. 

Where  a  legacy  is  directed  to  be  paid 
at  a  specified  time  after  the  tes- 
tator's death,  with  a  limitation 
over  to  take  effect  in  case  of  the 
death  of  the  legatee  before  pay. 
ment,  the  limitation  does  not  uke 
effect  if  the  legatee  lives  to  be- 
come entitled  to  the  legacy,  al- 
though  he  die  before  it  has  been 
actually  paid.  FinUy  y  ,  Bent,  864 

SeeWnAJi. 


LICENSE. 
Bee  Excise. 

LIEN. 

The  lien  of  a  mortgage  held  by  exec- 
utore  is  effectuiuly  barred  by  the 
foreclosure,  by  action,  of  a  prior 
mortgage,  to  which  said  executora 
are  miuie  parties.  Lockman  v. 
BeUly.  64 

LIMITATION  dF  ACTIONS. 

1.  Where  In  proceedings  by  a'ereditor 
for  the  sale  of  the  real  estate  of  a 
deceased  person  the  statute  of 
limitations  Is  set  up  as  a  bar  to  the 
creditor's  claim,  as  by  the  provis- 
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ioDB  of  the  Btatate  authorizing 
the  proceedings  (§  72,  chap.  460, 
Laws  of  1887,  as  amended  by  chap. 
172,  Laws  of  1848,  and  chap.  298, 
Laws  of  1847),  they  cannot  be 
commenced  until  after  the  ac- 
counting of  the  executor  or  ad. 
ministrator,  the  time  between  the 
death  of  the  decedent  and  tlie  ac- 
counting, of  the  executor  or  ad- 
ministrator should  not  be  included 
as  part  of  the  time  limited  (Code 
of  Civil  Procedure,  §  406).  Mead 
T.  Jenhint.  81 

2.  In  such  proceedings  it  appeared 
that  the  real  estate  of  the  deicedent 
had  been  sold  under  a  judgment  in 
a  partition  suit,  but  that  at  the  time 
of  the  sale  the  purchaser  was  no- 
tified of  the  petitioner's  claim. 
JIM,  that  the  provision  of  the  stat- 
ute (§  72,  wpra,  as  amended  by 
chap.  211,  Laws  of  1873),  prohibit- 
ing the  sale  in  such  proceedings 
of  real  estate,  the  title  to  which 
has  passed  out  of  any  heir  or  de- 
visee  to  a  purchaser  in  good  faith 
and  for  value,  unless  the  applica- 
tion for  the  sale  shall  l>e  made 
within  three  years  after  the  grant- 
ing of  letters  testamentary  or  of 
administration,  did  not  apply ;  that 
the  purchaser  having  bought  with 
full  knowledge  was  not  a  pur- 
chaser  in  good  faith.  Id. 

3.  As  to  whether  the  provision  of  the 
Revised  Statutes  (2  R.  S.  109,  §  58), 
forbidding  the  bringing  of  an  ac- 
tion against  the  heirs  or  a  devisee 
until  after  the  expiration  of  three 
years  from  the  granting  of  letters, 
applies  to  such  proceedings  and  so 
takes  the  three  years  out  of  the 
operation  of  the  statute  of  limita- 
tion,  qucere.  Id, 

4.  In  an  action  to  recover  an  alleged 
trust  fund  these  facts  appeared : 
B.,  defendant's  testator,  made  a 
deposit  of  $400  in  a  savings  bank, 
which  was  credited  in  an  account 
opened  with  him  in  trust  for  plain- 
tiif ;  he  received  a  pass-book  in 
wtiich  a  statement  of  the  account 
as  so  opened  was  entered  ;  B.  ex- 
hibited to  plaintiff's  mother,  who 
was  his  step-daughter,  the  pass- 
book and  other  pass-books  contain- 
ing entries  of  similar  deposits  in 


fayor  of  herself,  her  husband  and 
her  other  children,  and  in  reply  to 
a  question  why  he  could  not' let 
them  have  the  money  then  replied 
that  it  would  do  thedi  more  good 
thereafter.  In  subsequent  conver- 
sations the  deposits  were  recog- 
nized by  B.,  as  a  provision  for  the 
family.  On  the  part  of  the  defense 
it  was  shown  that  the, bank  in 
which  the  deposits  were  made  paid 
greater  interest  on  deposits  less 
than  $500  than  upon  larger  sums  ; 
that  B.  made  a  large  number  of 
other  deposits,  some  before  and 
some  after  the  one  in  question,  in 
sums  less  than  $500,  in  his  own 
name  as  trustee,  some  without 
naming  any  beneficiary,  others  giv- 
ing a  letter  which  represented  no 
.  person.  All  of  the  deposits  were 
subsequently  drawn  out  by  B. 
Defendants  pleaded  the  statute  of 
limitation.  Meld^  that,  assuming 
the  statute  applies  in  such  a  case, 
the  withdrawal  of  the  deposit  was 
not,  so  far  as  the  case  disclosed,  in 
hostility  to  the  trust,  as  it  was 
competent  for  B.,  holding  the  legal 
title  to  the  fund  as  -  trust««e,  to 
withdraw  it  for  the  purpose  of 
making  another  investment,  or  for 
any  purpose  not  inconsistent  with 
the  trust;  and  that  the  right  of 
action  did  not  accrue  *  until  the 
death  of  B.,  which  presumptively 
was  the  period  when  the  trust  ter-  . 
minated.    Mabie  v.  BaiUu*       206 

5.  To  bring  scase  within  the  one 
year's  limit  fixed  by  statute  author- 
izing proceedings  for  the  revoca- 
tion of  a  will  of  personal  property 
(2  R.  S.  61,  ^82)  it  was  not  essential 
to  have  a  citation  issued  within  the 
year;  it  was  sufficient  if  the  reqni- 
site  allegations  were  filed  with  the 
surrogate  within  that  time.  In 
re  Oouraud,  256 

6.  It  seerM  that  the  rule  is  the  same 
under  the  Code  of  Civil  Procedure 
(g  2647  et  9eq.\  save  that  a  petition 
in  the  form  prescribed  is  required 
to  be  filed  within  the  year,  instead 
of  allegations.  Id. 

7.  After  the  making  of  a  loan,  a 
promissory  note  was*  given  by  the 
borrower  to  the  lender  for  the  sum 
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loaned  under  an  agreement  that 
the  former  slioald  pay  more  than 
lawful  interest,  the  etatate  of 
limitations  was  set  np  aa  a  bar  to 
a  claim  for  the  original  loan.  Held, 
tliat  the  payments  of  interest,  al- 
though made  and  vidorsed  upon 
the  usurious  note,  were  to  be  con- 
sidered as  made  for  the  money 
originally  loaned,  and  might  be 
resorted  to,  to  take  the  case  out  of 
the  statute.     In  re  Consalus.     340 

8.  By  the  will  of  his  father,  A.  and 
others    were   directed    to    pay   a 
specified  legacy  to  his  sister  S.     In 
1828  A.  gave  to  S.,  who  was  then 
married,  a  written  instrument,  by 
which  he  acknowledged  liimself  to 
have  in  possession  and  to  hold  in 
trust    for   her  the  sum  of  $268, 
which  was  stated  to  be  the  balance 
of  the  legacy. then  due  her,  upon 
which  sum  he    promised  to  pay 
legal  interest  as  long  as  the  same 
remained  in  his  hands,  and  to  ad- 
vance to  her  as  required  a  portion 
of  the  principal,  it   having  been 
agreed,  as  the  instrument  stated, 
between  A.  and  the  husband  of  S. 
that  the  money  should   remain   in 
the  hands  of  A.  in  trust  for  her 
and  for  her  sole  benefit.    The  hus- 
band of  S.  died  in  1840  ;  she  died 
in  1842,  leaving  a  daughter,  W., 
then  about  thirteen  years  of  age. 
A.  died  in  1877.    W.,  in  1878,  took 
out  letters  of  administration  upon 
the  estate  of  her  mother,  and  as 
administratrix    preferred  a  claim 
against  the    estate  of  A.  for  the 
sum    stated    in    said    instrument 
with  interest  from  its  date,     ffeld, 
that  the  claim  was  barred  by  the 
statute  of  limitations  ;  that  as  A. 
was  in  fact  the   debtor   of  S.  he 
could  not  change  the  character  of 
his  obligation  by  his  own  declara- 
tion nor  could  any  agreement  on 
the  part  of  S.  constitute  him  trustee 
instead  of  debtor,  as  under  the  law 
as  it  then  stood  she  was  disabled 
from  making  such   an  agreement 
because  of  her  coverture ;  that  the 
agreement,    therefore,     that    the 
money  should  remain  in  trust  was 
made  with  the  husband  alone  ;  it 
affected  only  his  interest  in  the 
debt  and  ceased  upon   his  death, 
and  thereupon   ^.,   as  creditor  by 
virtue    of    the  original  indebted- 


ness, became  entitled  at  onee  Id 
payment,  and  the  statute  then  be- 
gan to  run.    In  re  NeiiUy.        383 

9.  Also  7idd,  assnmlnsr  that  S.  mi^ht 
have  elected  to  adopt  the  agree- 
ment  made  by  her  husband  and  to 
treat  A.  as  trustee,  this  would  not 
change  the  result,  as,  when  a  party 
has  a  concurrent  remedy  in  equity 
and  in  law  time  is  as  absolute  a 
bar  in  equity  as  it  is  in  law.        Id. 

10.  S.  from  the  time  of  the  execu- 
tion of  the  paper  until  her  death, 
resided  in  the  family  of  A.,  ap- 
parently  having  no  property.  W. 
also,  after  the  death  of  her  mother, 
lived  in  the  family  of  A.  up  to  her 
marriage  in  1855.  She  testified 
that  she  found  the  paper  in  her 
mother's  trunk  after  her  death  ;  it 
did  not  appear  that  she  made  any 
claim  by  reason  of  it  against  A. 
during  his  life.  Held,  that  assum- 
ing the  case  was  one  solely  of  equit- 
able  cognizance  and  that  the  stat. 
ute  was  not  a  defense,  it  was  a 
stale  demand  which  equity  would 
not  entertain  ;  also  that  the  legal 
presumption  of  payment  applied. 

Id. 

11.  Cinder  the  provision  of  the  Code 
of  Civil  Procedure  (§  375),providing 
that  the  time  during  which  a  per. 
son  who  might  maintain  an  action 
to  recover  real  property  is  under 
a  disability  specified,'**  the  time 
of  such  a  disability  is  not 
a  part  of  the  time  limited 
*  *  *  for  commencing  the 
action  »  ♦  *  except  that  the 
time  so  limited  cannot  be  extended 
more  than  ten  years  after  the  disa- 
bility ceases."  A  party  is  always 
entitled  to  twenty  years  in  which 
to  bring  his  action,  and  io  case  of 
a  disability,  to  so  much  more  as 
the  period  of  disability  would  add, 
except  that  such  addition  must  not 
be  more  than  ten  vears  after  the 
termination  of  the  disability.  The 
words  *•  after  the  disability  ceases  " 
relate  only  to  the  extended  time, 
and  have  no  effect  in  any  case  to 
cut  down  or  lessen  the  twenty 
years'  limitation.  HoweU  v.  Lea-^ 
vitt.  617 

12.  R.,  defendant's  grantor,  took  pos- 
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session,  claiininfir  title  in  March, 
1858;  plaintiff  L.  became  of  age  in 
December,  1864,  and  action  was 
commenced  in  November,  1878. 
Held^  that  it  was  not  barred  as 
against  L.  by  the  statute;  that  she 
had  twenty  years  from  the  time 
when  she  became  of  age  in  which 
to  bring  the  action.  Id. 

When  suit  brougJit  within  one 

yeafs  limitaiion  prescribed  by  proms- 
ions  of  General  ManvfcLcturing  Act 
immsinfi  linbUity  upon  stockholders. 

See  Veeder  V,  Mudgett.  295 


MANDAMUS. 

1.  At  the  general  election  in  1882,  in  a 
town,  in  the  county  of  K.,  an  elec- 
tion of  a  justice  of  the  peace  was 
attempted  as  provided  for  in  said 
act,  no  election  was  had  at  the 
town  meeting  of  that  year,  ballots 
were  cast  for  such  offices  at  the 
annual  town  meeting  in  April, 
1883,  the  relator  receiving  a  ma- 
jority ;  the  ballots  were  regularly 
returned  by  the  inspectors  of  elec- 
tion to  the  town  clerk,  the  board 
of  canvassers,  however,  refused  to 
canvass  such  returns  or  make 
their  certificate  of  election.  Held, 
that  the  attempted  election  at  the 
general  election  was  ineffectual  to 
confer  title  to  said  office  upon  the 
person  recei^ving  a  majority  of 
votes  ;  that  the  election  at  the 
town  meeting  in  1883  was  valid 
and  res^alar  and  the  relator  was 
entitled  to  demand  a  canvass, 
which  having  been  refused  he  was 
entitled  to  a  mandamus  to  compel 
paid  board  to  meet  and  make  such 
canvass;  that  although  said  board 
were  required  to  meet  on  a  par- 
ticular day,  they  continued  a  board 
of  canvassers  until  their  whole 
duty  was  performed  ;  and  that  the 
relator  lost  no  right  by  their  ad- 
journment without  discharging 
such  duty.  People,  ex  rel.  Smith, 
V.  Sehiellein,  124 

2.  A  writ  of  mandamus  Is  proper  to 
compel  the  performance  of  an 
official  duty,  in  a  case  where  it  has 
been  wholly  omitted  by  the  officer 
charged  with  the  duty  and  where 
a  right  to  require  the  performance 


exists  in  the  party  demanding  it, 
and  it  is  still  possible  of  execution. 

Id, 

3.  One  of  the  parties  to  whom  the 
writ  was  directed  iield  the  office  of 
justice  of  the  peace  under  the  gen- 
eral election  for  1882 ;  it  was  ob- 
jected that  he  was  improperly 
joined.  Held  untenable,  as  he  was 
an  acting  j ustice  claiming  tu  exer- 
cise the  functions  of  the  office  un- 
der lawful  authority,  and  the  title 
to  his  office  was  not  triable  and 
could  not  be  determined'  herein. 

Id. 

When  proper  to  compel  State 

comptroller  to  cancel  Ulegal  tax  sale. 
See  Clark  v.  Davenport.  477 


MANUFACTURING  CORPORA- 
TIONS. 

1.  The  liability  to  creditors  imposed 
upon  the  stockholders  of  a  corpo. 
ration  organized  under  the  General 
Manufacturing  Act  (§  10.  chap.  40, 
Laws  of  1848),  is  not  taken  away  by 
the  making  and  recording  of  a  cer- 
tificate, stating,  as  required  by  said 
act  (§  11),  the  amount  of  its  capital 
stock,  and  that  the  whole  thereof 
has  been  paid  in.  To  end  the  lia- 
bility both  the  stock  must  be  paid 
in  and  the  certificate  made  and  re- 
corded ;  the  Certificate  is  not  con- 
clusive as  to  the  payment.  Veeder 
V.  Mudgett  205 

2.  As  to  whether  the  certificate  is 
even  presumptive  evidence  of  pay- 
ment, qucsre.  Id. 

3.  The  stockholders*  liability  is  not 
confined  to  the  original  capital 
stock  ;  it  attaches  on  an  increase  of 
the  capital,  as  authorized  by  the 
act  (§§  20,  21, 22),  to  such  increased 
capital.  Id. 

4.  Where,  however,4the  original  cap- 
ital is  paid  in,  in  full,  and  a  cer- 
tificate made  and  recorded,  the  lia- 
bility of  the  stockholders  thus  far 
is  ended,  and  cannot  be  revived  by 
an  increase  of  the  capital.  Id. 

5.  The  holders  of  the  orifjinal  stock, 
therefore,  are  not  liable  thereon 
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beeause  of  a  fulan  to  pay  id  tbe 
increased  capital;  the  liability  rests 
solely  apon  the  holders  of  the  in. 
creased  stock,  and  is  limited  by  the 
par  Talae  of  such  stock.  Id. 

6.  Wbere  an  attempt  lias  been  made 
to  iDcrea.se  the  capital  of  snch  a 
corporation,  stockholders,  who 
liaTe  Toted  for  the  increase,  ac- 
cepted their  share  of  tbe  additional 
stock,  and  received  dividends 
tbereon,  as  airaiost  creditors,  are 
estopped  from  qnestioning  the  va- 
lidity of  the  increase.  Id, 

7.  Tbe  provision  of  said  act  Teqnir-% 
in^  the  recording  of  tbe  certificate 
witbin  thirty  days  (§  11)  is  directory 
merely,  and  where  a  certificate  is 
properly  made  and  given  to  the 
county  clerk  for  rpcord,  tbe  duty 
imposed  upon  tbe  stockholders  is 
performed,  and  they  are  not  liable 
because  of  an  omission  to  record, 
which  is  wbolly  the  fault  of  that 
officer.  Id. 

8.  TheR.LCo.wa5orffaDizedinl868 
with  a  capital  of  $§00,000,  which 
was  paid  in,  but  no  certificate 
thereof  was  made  and  recorded. 
In  1^9  the  trustees  passed  a  reso- 
lution increasing  the  stock  to  $300,- 
000,  and  at  a  meeting  of  the  stock- 
holders, by  a  vote  of  two-thirds, 
the  increase  was  ratified ;  no  notice 
of  sucb  meetinflT'  was  published, 
nor  was  a  certificate  of  its  pro- 
ceedings made  and  filed,  as  re- 
quired by  said  act  (§§  21.  22). 
The  increased  stock  was  issued, 
but  not  fully  paid  in ;  holders 
thereof  voted,  at  stockholders' 
meetings,  shared  m  dividends,  and 
in  all  respects  were  treated  and 
acted  as  holders  of  legal  stock.  In 
1873  a  certificate  was  made  by  the 
proper  officers  and  delivered  to  the 
countv  clerk  for  record,  which 
stated  the  capital  to  be  $300,000, 
and  that  it  was  actually  paid  in. 
In  an  actioi^  brought  by  a  credi- 
tor to  enforce  the  liability  imposed 
upon  stockholders  becaupe  of  fail- 
ure to  pay  in  the  capital  stock,  held, 
that  the  certificate  was  sufficient  to 
exonerate  the  holders  of  the  origi- 
nal stock,  but  was  not  conclusive, 
AS  against  the  creditors,  that  the 
increased  stock  had  been  pi^d  in  ; 


and  that  tbe  holders  thereof  were 
estopped  from  questioning  the  va- 
lidity of  tbe  increase ;  also  that,  as 
the  indebtedness  provable  under 
said  act  (§  24)  was  more  than  tbe 
amount  of  the  increase,  aiich 
holders  were  liable  to  the  extent  of 
the  par  value  of  the  increased 
stock.  Id. 

9.  The  company  being  indebted  to  J., 
a  subscriber,  for  original  stock,  for 
work  in  constructing  its  furnaces, 
the  amount  of  his  account  was  ap- 
plied as  a  payment  upon  his  stock. 
HM,  that  this  was  a  payment  in 
money  within  the  meaning  of  the 
act  (§  14).  Id. 


10.  Amone-  the  claims  presented  ' 
one  in  ntvor  of  a  bank  which  had 
discounted  a  note,  dated  October 
2,  1876,  payable  in  four  months. 
Upon  maturity  it  was  renewed  for 
four  months,  and  again  renewed 
for  five  months.  Suit  was  brought 
against  the  company  on  Novem- 
ber 3, 1877.  Held,^  that  this  was  a 
debt  to  be  paid  within  one  year 
from  the  time  it  was  contracted, 
and  that  suit  was  brought  within 
one  year  after  it  became  due, 
within  the  meaning  of  the  provis- 
ion of  said  act  (g  22),  exempting 
stockholders  from  liability  for 
claims  not  contracted  to  be  paid,  or 
not  sued  within  the  year ;  and  that 
the  claim  was  properly  allowed. 

Id. 

11.  Defendants  M.  and  T.  were  trus- 
tees of  said  company  for  the  years 
of  1875  and  1876.  No  annual  re- 
ports for  those  years  were  filed  as 
required  by  said  act.  (§  12.)^  A 
creditor,  after  judgment  against 
the  company  in  an  action  brought 
more  than  a  year  after  his  claim 
fell  due,  sued  said  trustees  becanse 
of  the  omission  to  comply  with 
such  requirement,  and  recovered 
judgment  for  the  amount  of  his 
claim,  which  they  paid.  They 
claimed  to  be  allowed  the  amount 
so  paid,  in  reduction  of  their  liabil- 
ity. Hdd,  that  said  claim  was 
properly  rejected.  Id. 

12.  Said  defendants  were  also  sued 
by  another  creditor,  because  of 
such  omission.      They  settled  the 
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action  before  jadfrment,  and  took 
a  trauBfer  of  the  claim,  which  con- 
sisted of  notes  of  the  company, 
dated  October  1,  187o.  payable  on 
demand.  No  action  was  brought 
against  the  company  thereon  until 
October  27, 1877.  This  claim  they 
also  asked  to  liave  allowed.  Seld, 
that  it  was  properly  rejected.  Id. 

13.  McV.,  a  stockholder,  died  before 
any  of  the  debts  allowed  herein 
were  contracted;  the  stock  went 
into  the  hands  of  his  executors, 
who  advertised  for  claims  against 
the  estate.  This  publication  was 
commenced  within  a  month  after 
they  qualified.  After  the  expira- 
tion  of  the  time  fixed  by  the  ad- 
yertisement  they  distributed  all 
but  a  small  portion,  without  re- 
f^Brving  sufficient  to  meet  any  lia- 
bility upon  the  stock.  The  estate 
was  amply  sufficient  to  meet  all 
liabilities.  Beld^  that  the  execu- 
tors were  personally  liable  for  any 
deficiency  after  application, of  the 
residue  in  their  hands.  Id. 

14.  Defendant  loaned  $6,000  to' the 
A.  I.  Works,  a  corporation  organ- 
ized  under  the  General  Manufac- 
turing Act  (Chap.  40,  Laws  of 
1848).  B.,  a  trustee  of  the  cor- 
poration, pledged  as  collateral  for 
the  loan  bonds  of  the  corporation 
to  the  amount  of  $6,000,  owned 
by  him  and  for  which  he  had  paid 
full  value.  The  loan  not  having 
been  paid,  defendant  sold  the 
bonds  at  public  auction  for  $640 
to  C,  who  thereafter  commenced 
suit  against  plaintiff  R.,  a  trustee 
of  the  corporation,  to  enforce  his 
liability  because  of  a  failure  on 
the  part  of  the  officers  to  file 
annual  reports  as  required  by  the 
act.  Judgment  was  rendered  in 
said  action  for  the  full  amount  of 
the  bonds.  This  judgment  C.  set- 
tled and  satisfied  on  payment  to 
him  by  R.  of  $1,300.  Defendant 
also  commenced  suit  against  R. 
and  the  other  trustees,  plaintiffs 
herein,  to  enforce  their  liability 
to  him  on  account  of  the  loan,  and 
obtained  judgment  for  the  balance 
due  after '  deducting  the  $640  re- 
ceived on  sale  of  tne  bonds  and 
some    interest    which    had    been 

.   paid.    This  judgmej^t  was  affirmed 


on  appeal  by  the  General  Term 
and  by  this  court.  This  action 
was  brought  to  restrain  the  col- 
lection of  said  judgment  and  the 
judgments  for  costs  on  appeal.  It 
was  alleged,  and  the  court  found, 
that  the  sale  of  the  bonds  to  C. 
was  a  sham ;  that  he  purchased 
and  prosecuted  the  action  against 
R.  solely  for  the  benefit  of  defend- 
ant, which  fact  was  unknown  to 
plaintiffs  until  after  the  recovery 
of  said  judgment.  MM  (Miller 
anfi  Danfokth,  JJ.,  dissenting), 
that  plaintiffs  were  not  entitled  . 
to  the  relief,  sought ;  but  as  C. 
had  the  apparent  right  to  satisfy 
his  judgment,  and  as  the  $1,360 
presumably  was  paid  in  good  faith, 
defendant  was  bound  thereby,  and 
for  that  sum,  less  the  costs  in  the 
0.  judgm^t,  he  was  to  be  charged 
as  so  much  collected  upon  his  col- 
laterals, and  for  the  balance  of  his 
loan  he  was  entitled  .to  pursue 
his  remedy  against  the  plaintiffs. 
lioach  V.  JJuekuxfrth,  ■  891 

15.  U  seenUf  therefore,  that  plaint- 
iffs are  simply  entitled  to  be  al- 
lowed as  a  payment  upon  defend- 
ant's  judgment,  the  balance  of  the 
$1,300,  after  deducting  the  $640, 
which  was  allowed,  and  the  costs 
recovered  in  C.'s  action  ;  and  their 
remedy  is  simply  to  pay  or  tender 
the  balance  due  upon  defendant's 
judgment,  and  if  he  refuses  to 
cancel  the  same,  then  to  apply  to 
the  court  by  motion  to  compel  a 
cancellation,  or  to  stay  execution  ; 
a  suit  in  equity  is  not  the  proper 
remedy.  Id. 


MARRIED  WOMEN. 

1.  By  the  will  of  his  father,  A.  and 
others  were  directed  to  pay  a  speci- 
fied legacy  to  his  sister  S.  In 
1828  A.  gave  to  S.,  who  was  then 
married,  a  written  instrument,  by 
which  he  acknowledged  himself  to 
have  in  possession  and  to  hold  in 
trust  for  her  the  sum  of  $268, 
which  was  stated  to 'be  the  balance 
of  the  legacy  then  due  her,  upon 
which  sum  he  promised  to  pay 
legal  interest  as  long  as  the  same 
remained  in.  his  hands,  and  to  ad- 
vance to  her  as  required  a  portion 
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peraon  waa  intoxicated,  in  whole 
or  in  part,  bj  liqaore  sold  by  de- 
fendant.    Neu  t.  MeEechnie,    682 

2.  8ach  a  caase  of  action  is  not 
taken  away  or  mitigated  bj  the 
ftet  that  the  act  causing  the  injury 
constitutes  a  crime.  Id. 

8.  In  such  an  action  it  appeared  that 
the  father  of  plaintiff,  while  in  a 
state  of  intoxication,  produced  in 
part  bj  liquors  sold  to  him  by  de- 
fendants, murdered  his  wife  and 
then  committed  suicide.  Plaintiff' 
was  fifteen  years  of  age;  he  liVed 
with  and  was  dependent  upon  his 
father  for  support.  Held,  that 
the  facts  were  sufficient  to  main- 
tain the  action.  Id, 

4.  It  appeared  that  defendants  sold 
the  liquor  without  a  license,  and 
that  they  had  been  so  selling  for  a 
lon^  time.  HM,  that  submission 
to  the  jury  of  the  question  of  ex- 
emplary damages,  and  an  allow- 
ance thereof,  was  proper.  Id. 

jaDGMENT. 

1.  Upon  a  judgment  rendered  prior 
to  the  passage  of  the  act  reducing 
the  rate  of  interest  to  sit  per  cent 
(Chap.  538,  Laws  of  1879),  the 
judgment  creditor  is  entitled  to  in- 
terest at  the  old  rate,  seven  per 
cent,  up  to  January  1,  1880,  when 
that  act  went  into  effect,  but  only 
at  the  reduced  rate,  six  per  cent, 
thereafter.  (Miller  and  Dan- 
FORTH,  JJ.,  dissenting.)  O'Brien 
V.  Taung.  428 

2.  A  judgment  is  not  a  '*  contract  or 
obligation"  within  the  exception 
in  said  act.  (Miller  and  Dan- 
FORTH,  JJ.,  dissenting.)  Id, 

3.  A.  judgment  is  an  obligation  of 
record,  and  interest  thereon  is 
given,  not  on  the  principle  of  im- 
plied contract,  but  as  damages  for 
delay  in  performing  the  obligation, 
the  measure  of  which  is  the  statu- 
tory rate.  Id, 

4.  In  an  action  by  judgment  creditors 
to  set  aside  as  fraudulent  a  general 
assignment  made  by  tlie  judgment 
debtors,  judgment  was  rendered, 


adjudging  the  asBtgnment  frauda- 
lent  and  void  ;  requiring  the  as. 
signee  to  account  for  the  assigned 
pfDperty,  the  value  of  which  was 
found  to  be  $8,000,  and  directing 
the  appointment  of  a  receiver,  who 
was  required  to  make  certain  sped- 
fied  payments  from  the  proceeds 
of  the  property,  and  report  the  re- 
mainder,  with  his  proceedings,  to 
the  court,  for  further  orders.  JIM, 
that  this  was  not  a  final  judgment. 
Myers  v.  Becker,  486 


JUDICIAL  SALE. 

Effect  0ftkUuU  cf  UmitaUone 

M  a  bar  in  praeeedinft  by  creditor  far 
the  sale  of  real  eetate  of  a  deeeaeed 
pereon. 

See  Mead  r.JefMne,  81 


JUKlSDICnON. 

Where  there  are  two  administra- 
tions of  an  estate,  one  in  the 
place  of  the  domicile  of  the  testa- 
tor or  intestate  and  the  other  in  a 
foreign  jurisdiction,  whether  the 
courts  of  the  latter  will  decree  dis- 
tribution of  the  assets  collected 
under  the  andllary  administration 
or  remit  them  to  the  jurisdiction 
of  the  domicile  is  a  question,  not 
of  jurisdiction,  but  of  judicial  dfs- 

.  cretion  depending  npon  the  cir- 
cumstances of  the  particnUur  case. 
In  re  Hughee,  55 


JURY. 

1.  The  fact  that  in  an  action  to  fore- 
close a  mortgage  the  sale  of  the 
mortgaged  premises  may  result  in 
a  deficiency,  for  which  a  money 
judgment  may  be  docketed  against 
the  defendant  liable  for  sucn  de- 
ficiency, does  not  entitle  him  as 
matter  of  right  to  a  jury  trial; 
the  action  is  in  equity  and  is  tria- 
ble by  the  court.  Carroll  v.  Dei- 
met  252 

2.  Where  in  such  case  the  court  di- 
rects any  matter  of  fact  to  be  tried 
by  a  jury  as  authorized  by  the 
Code  of  Civil  Procedure  (§§  823, 
971,  1008),  and  where  after  such 
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contrary,  tlie  presamption  ia  that 
the  advance  was  made  upon  the 
terms  and  conditions  contained  in 
the  mortgage ;  and  if  the  mort- 
gage contains  no  covenant  or  prom, 
ise  on  the  part  of  the  mortgagor 
to  pay  the  moneys  advanced,  the 
mortgagee  mast  look  to  the  mort- 
gaged premises  alone  for  reim- 
bursement.  (1  R.  a  788,  §  189.) 
Spencer  v.  Spencer,  853 

2.  Where  mortgaged  premises  have 
been  conveyed  by  the  mortgagor, 
subject  to  the  payment  of  the 
mortgage,  to  the  extent  of  their 
value  the  mortgagor  occupies  the 
position  of  and  is  entitled  to  the 
same  rights  as  a  surety,  and  if  the 
holder  of  the  mortgage,  by  a  valid 

.  contract  with  the  owner  of  the 
equity  of  redemption,  extends  the 
time  of  payment,  the  mortgagor, 
to  the  extent  of  snch  value,  is  dis- 
charged from  any  personal  liabil- 
ity. .  Id. 

8.  A  real  estate  mortgage,  executed 
by  fv  married  woman,  which  was 
unaccompanied  by  "a  bond  or 
other  separate  instrument,"  con- 
tained this  clause  :  '*  This  grant  is 
intended  as  a  security  for  the  pay- 
ment of  the  sum  of  $1,200.  money 
loaned  and  advanced  to  said  party 
of  the  first  part,  for  her  benefit  and 
on  the  credit  of  her  separate  estate 
and  property,  and  said  party  of  the 
first  part  hereby  charges  her 
separate  estate  with  the  payment 
of  said  sum."  In  an  action  to  re- 
cover a  deficiency  arising  upon 
foreclosure  of  the  mortgage,  M(2, 
that  this  was  not  an  express  cove- 
nant to  pay,  within  the  meaning  of 
the  provision  of  the  Revised  Stat- 
ntes  (1  R.  S.  738,  §  139),  declaring 
that  "  no  mortgage  shall  be  con- 
strued as  implying  a  covenant  for 
the  payment  of  the  sum  intended 
to  Im  secured,  and  where  there 
shall  be  no  express  covenant  for 
snch  payment  contained  in  the 
mortgage  ♦  ♦  ♦  the  remediei^ 
of  the  mortgagee  shall  be  con- 
fined to  the  lands"  mortgaged, 
and  that  therefore  the  action  was 
not  maintainable.  Mack  y.  Austin. 

513 

4.  Possession  of  real    estate  by  a 
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mortgagee,  acquired  by  force  or 
fraud,  against  the  will  and  consent 
of  the  owner,  and  without  color  of 
lawful  authority,  is  not  a  defense 
to  an  action  of  ejectment  brought 
by  such  owner.    HovoeU  v.  Leavitt. 

017 
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MOTIONS  AND  ORDERS. 

1.  Upon  motion  made  in  July,  1882, 
to  vacate  an  order  made  in  July, 
1881,  appointing  commissioners  of 
estimate  and  assessment  to  widen 
F.  avenue  in  L.  I.  City,  it  appeared 
that  one  of  the  moving  parties  ap- 
peared upon  a  motion  to  confirm 
the  commissioners*  report,  made 
objection  to  the  same  and  appealed 
from  the  order  of  confirmation, 
which  appeal  was  still  pending. 
No  appeal  was  taken  from  the  or- 
der appointing  the  commissioners. 
A  contract  was  made  for  the  work, 
which  has  been  partially  performed 
and  certificates  issued  in  payment 
therefor;  also  that  many  assess- 
ments had  been  paid,  and  a  large 
number  of  those  whose  lauds  had 
been  taken,  including  one  of  the 
moving  parties,  had  received  the 
amounts  awarded  to  them.  The 
motion  was  not  heard  until  Decem- 
ber, 1882,  and  was  deuied.  Held, 
that  it  was  discretionary  with  the 
court  to  deny  the  motion  on  the 
ground  of  lachee  without  passing 
upon  any  other  question.  In  re 
WooUey.  135 

2.  An  application  for  an  order  dispens- 
ing with  or  limiting  the  security 
required  to  stay  execution  on  ap- 
peal  to  this  court  may  not  be  made 
here,  but  should  be  made  to  the 
court  "  in  or  from  which  the  appeal 
is  taken."  (Code  of  Civil  Proced- 
ure, §  1812.)  UUU  V.  PeekekiU  Sv*ga 
B'k.  675 


MUNICIPAL  CORPORATIONS. 

SeS  New  York  (City  of). 
Syhacusb  (City  of). 
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.  MUTUAL     BENEFIT     ASSOCIA- 
TIONS. 

8&6  Benbvolknt,btc.«  Associations. 


NEGLIGENCE. 

1.  Bj  defendant's  charter  (§  4,  title 
4,  chap.  68,  Laws  of  1857)  its  com- 
xnon  council  have  power  to  pass 
ordinances  for  the  raising  orde- 
molishinff  of  buildings  which,  by 
reason  of  fire,  "  may  become  dan. 
gerous."  Held,  that  the  power 
conferred  was  simply  one  of  local 
legislation,  and  the  failure  to  exer- 
cise it  did  not  make  the  city  liable 
for  injuries  caused  by  the  falling 
of  the  wall  of  a  building  which 
had  become  dangerous  by  reason 
of  a  fire.    Cain  v.  City  of  Syracuse. 


2.  The  charter  (§  5,  title  4)  also  gave 
to  the  common  council  power  to 
compel,  by  resolution,  **the  own- 
ers or  occupants  of  any  wall  or 
building  within  the  city,  which 
may  be  in  a  ruinous  or  unsafe  con- 
dition, to  render  the  same  safe,  or 
to  take  down  or  remove  the 
same ; "  also  "  to  require  the  sum- 
mary  removal  or  abatement  of  all 
nuisances;"  a  penalty  was  also 
imposed  for  the  violation  of  any 
such  resolution.  The  wall  did  not 
front  upon  the  street,  but  was 
upon  the  line  between  the  lot  on 
which  the  building  stood  and  the 
adjoining  lot.  Hdd^  that,  assum* 
ing  the  common  council  had  au- 
thority  to  pass  a  specific  resolution 
in  regard  to  this  wall,  at  least  in 
the  absence  of  evidence  that  that 
body  had  notice  of  its  dangerous 
character,  or  that  its  appearance 
clearly  indicated  such  was  its 
character,  the  city  was  not  liable 
for  an  omission  to  pass  sach  a 
resolution.  Id, 

8.  Where  a  person  in  the  employ  of 
a  railroad  company  travels  back 
and  forth  from  his  home  to  the 
place  where  his  services  are  ren- 
dered,  upon  the  cars  of  the  com- 
pany, and  his  transportation,  free 
of  charge,  constituted  part  of  the 
contract  of  service,  while  so  travel- 
ing   he   is   an    employe,    not    a 


passenger,  and  for  an  injury  to 
him  through  the  negligence  of 
a  co-employe,  the  oompanv  is  not 
liable.  Viek  v.  If.  T,  C.  'A  H.  M. 
H,  E.  Go.  267 

4.  Where  an  Injnry  to  an  employe 
of  a  railroad  company  is  caused 
partly  by  the  negli^nce  of  another 
employe  and  partly  by  failure  of 
the  company  to  provide  proper 
and  suitable  apparatus,  the  n^li- 
gence  of  the  co-servant  will  not 
exonerate  the  company  from  the 
consequences  of  its  own  default. 
BUi$  v.  If.  r.,  L.  B.  dW.B.  B. 
Co.  546 

5.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  E..  plaintiff's  intestate,  it 
appeared  that  the  deceased'  was 
a  brakeman  upon  a  freight  train 
on  defendant's  road  and  was  in  the 
caboose  car  of  the  train,  when,  see- 
ing that  a  collision  was  imminent 
between  it  and  another  train  fol- 
lowing,  he  stepped  out  of  the 
front  door  of  the  car  on  to  the 
platform  of  the  next  car.  The 
cars  were  famished  with  buffers, 
but  they  so  overlapped  each  other 
that  they  were  useless,  and  in  con- 
sequence,  when  the  trains  collided, 
E.  was  caught  between  the  ends 
of  the  two  cars  and  killed.  Held, 
that  a  dismissal  of  the  complaint 
was  error ;  that  it  was  a  duty  the 
defendant  owed  its  employes  to 
provide  cars  with  buffers  appro- 
priately placed.  Id. 

6.  While  in  an  action  against  a  rail- 
road corporation  the  burden  of 
showing  negligence  on  its  part, 
occasioning  an  injury,  rests.  In  the 
first  instance,  upon  plaintiff,  proof 
that  the  injury  was  the  result  of 
an  accident  which  would  not  ordi- 

'  narily  have  happened  had  the 
track  and  machinery  been  in 
proper  condition,  and  the  latter 
operated  with  proper  care,  is  suffi- 
cient, and  the  onus  then  rests  upon 
the  defendant  to  prove  that  the  in- 
jury was  caused  without  its  fault. 
SeyboU  V.  y.  F.,  L.  E.  A  W.  B.  R. 
Co.  562 

7.  In  such  an  action  plaintlff"a  eyi« 
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dence  was  Bufficient  to  make  a 
prijnafade  case,  and  to  throw  upon 
the  defendaut  the  harden  ol  ex. 
plaiaiug  the  cause  of  the  accident. 
Defendant's  counsel  requested  the 
court  to  charge  that  '*  the  burden 
of  proof  is  on  plaintiff  to  estab- 
lish the  negligence  of  the  defend, 
ant.  If  there  is  a  reasonable  doubt 
on  the  whole  evidence  as  to  the 
negligence  of  the  defendant  the 
verdict  should  be  for  the  defend, 
ant"  The  request  was  refused. 
Held  no  error;  that  the  request 
was  to  be  taken  with  reference  to 
all  the  facts  appearing  in  the  case» 
and  as  so  applied  defendant  was 
not  entitled  to  the  charge  as  to 
the  burden  of  proof  ;  also,  that 
it  was  properly  denied  because 
coupled  with  the  untenable  propo- 
sition  as  to  reasonable  doubt.  Id. 

8.  A  railroad  corporation  owes  the 
same  degree  of  care  to  mail  agents 
riding  in  postal  cars  in  charge  of 
the  mails  as  they  do  to  passen. 
gers.  Id, 

0.  A  mail  agent  was  killed  bj  an 
accident  on  defendant's  road. 
Upon  the  pass  issued  for  his  use 
by  defendant  was  an  indorsement 
by  which  it  stipulated  for  an  ex. 
emption  from  liability  for  dam- 
ages on  account  of  injuries  occur, 
ring  through  its  negligence.  Hdd, 
that  as  the  authority  of  the  gov. 
emment  agents  to  contract  for  the 
transportation  of  mails  is  limited 
by  the  provisions  of  the  United 
States  Statutes  (U.  S.  R.  S.,  §§ 
8997  to  4005),  and  as  no  power  is 
given  them  to  contract  for  exemp- 
tion to  a  railroad  corporation  from 

•  liability  for  such  a  cause  of  action, 
it  was  not  to  be  assumed  that  the 
contract    under  which  defendant 

>  carried  the  mails  contained  aoy 

•  such  provision;    that  if  the  cou- 
.  tract  between  the  government  and 

defendant  contained  such  a  provis- 
ion it  was  unauthorized  and  void ; 
t  that  assuming  the  decedent  re- 
ceived  the  pass  and  was  chargeable 
with  knowledge  of  its  contents,  it 
did  not  constitute  a  contract  be. 
tween  him  and  defendant;  that  as 
the  absolute  duty  of  carrying  the 
agent  in  charge  of  the  mail  is  im- 
posed by  said  statutes  upon   the 


railroad  corporation  accepting  the 
public  mail  for  transportation  (§ 
4000),  defendant  had  no  right  to 
impose  the  condition,  the  agent's 
acceptance  of  the  pass  did  not  in- 
dicate his  intention  to  assent  to  its 
provisions,  and  even  if  it  might 
be  so  construed ,  and  if  the  exemp. 
.  tion  clause  was  to  be  considered  as 
a  contract  it  was  void  for  want  of 
consideration.  Id, 


NEW  YORK  (CITY  OF). 

.  When  an  assessment  for  a  local 
improvement  in  the  city  of  New 
York  has  been  adjudged  absolutely 
void  by  this  court  in  proceedings 
by  one  owner  of  lands  assessed, 
not  by  reason  of  any  extraneous 
fact,  or  because  the  statute  under 
which  such  improvement  might 
have  been  made  had  not  been  com- 
plied with  in  some  particular  of 
detail,  but  because  tliere  was  no 
statute  giving  to  the  persons  who 
had  assumed  to  direct  the  improve- 
ment power  to  do  so,  a  purchaser 
from  another  owner  of  land  as- 
sessed may  not  object  to  complet- 
ing his  purchase  because  of  the 
assessment;  the  judgment  is  con. 
elusive,  as  to  all  litigants  and  all 
controversies  where  the  question 
is  prison tedy  that  the  assessment 
cannot  be  regarded  as  a  lien,  or  in 
any  reasonable  vinw  as  a  cloud 
upon  title.    CAoM  v.  Cfhaae.       873 

L  The  provision  of  the  *'  act  relating 
to  certain  assessments  for  local 
improvements  in  'the  city  of  New 
York  "  (§§  2,  8.  chap.  550,  Laws  of 
1880),  which  declares  that  the  as- 
sessments therein  referred  to  **  can- 
not  be  disturbed,  modified  or  vaca- 
ted," except  as  therein  provided, 
simply  applies  to  some  affirmative 
judicial  proceeding  instituted  by 
an  owner  of  property  assessed,  it 
does  not  affect  the  common-law 
right  of  the  owner  to  interpose  as 
a  defense  against  a  claim  under 
the  assessment  that  it  is  absolutely 
void.  Id. 

3.  The  grant  made  in  1666  by  Gover- 
nor Nicolls,  to  the  freeholders  and 
inhabitants  of  Harlem,  of  a  tract 
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of  land  pxtendiDfi^  eastward  to 
**  Hariein  Ky  ver  or  any  part  of  the 
said  Ryver  on  which  this  island 
doth  abutt,"only  conveyed  to  hijrh- 
water  mark.     Mayor,  etc,  v.  Hart, 

448 

4.  By  the  Dongan  charter  of  1G86  the 
city  of  New  York  acquired  title  to 
the  tideway  or  land  between  high 
and  low-water  mark  in  front  of 
said  tract.  Id. 

5.  That  title  in  its  origin  waa  abso- 
lute»  and  was*  unburdened  with 
any  pre-emptive  privilege  amount- 
ing  to  a  legal  right  in  any  one. 

6.  The  pre-emptive  riglit  to  the  lands 
under  water  in  front  of  the  tide- 
way given  to  the  owners  of  ad- 
jacent lands  by  the  act  of  1852  <§  4. 
chap.  285.  Laws  of  1852),  by  which 
said  lauds  were  granted  by  the 
State  to  the  city,  was  only  given 
to  the  city's  grantees  of  the  tide- 
way, save,  at  least,  in  the  case  of 
an  upland  owner,  in  front  of  whose 
land  there  was  no  tideway.        Id 

7.  While,  however,  the  owners  of 
the  uplands  had  no  preemptive 
right  in  the  adjacent  tideway  by 
force  of  said  statute,  they  had  an 
equitable  claim  to  priority  of  pur- 
chase, which  was  recognized  and 
protected  by  the  city,  and  upon 
acceptance  of  the  terms  and  con- 
ditions proposed  by  the  city  author- 
ities they  became  "  legally  enti- 
tled'* t^  a  deed  within  the  mean- 
ing  of  the  provision  of  the  Sinking 
Fund  Ordinance,  passed  by  the 
city  in  1844  (§  11.  title  4),  and  re- 
cognized and  adopted  by  the  State 
in  1845  (§  5.  chap.  225,  Laws  of 
1845),  which  authorized  the 
comptroller  "  in  all  cases  of  grante 
of  land  under  water"  to  "  issue  a 
grant  *  ♦  to  the  party  legally 
entitled  thereto."  upon  his  paying 
or  securing  the  price  fixed  as  spe- 
cified therein.  Id. 

8.  Accordingly  lidd,  that  a  deed, 
given  upon  payment  of  the  price 
BO  fixed  by  the  comptroller,  to  the 
owner  of  the  adjacent  upland,  of 
part  of  satd  tideway  and  adjoining 
land  under  water  was  yalid,  al- 


though given  withont  a  sale  at 
public  auction  and  without  twenty 
days'  previous  notice,  as  required 
by  said  ordinance  (§17).  in  case  of 
sale  of  real  estate  belonging  to  the 
corporation,  in  which  no  one  has 
a  pre-emptive  right  or  equitable 
claim  to  a  preference.  /d. 

9.  It  aeemx  that  said  provision  did 
not  authorize  all  of  the  city's  lands 
under  water  to  be  sold  at  private 
sale,  but  the  authority  to  eel!  in 
that  manner  was  limited  exclu- 
sively to  cases  in  which  a  pre-emp- 
tive right  or  just  ground  of  prefer- 
ence existed.  Id. 


NEXT  OF  KIN. 

See  Heibs  at  Law  and  Next  of 
Kin. 


PARENT  AND  CHILD. 

1.  Where  the  putative  father  of  a 
bastard  recogiiizes  and  adopts  the 
child  as  his  own,  and  at  his  re- 
quest  it  is  cared  for  .by  others,  be 
is  liable  for  the  expenditures  so 
incurred,  and  remains  so  until  he 
renounces  the  child  or  otherwise 
notifies  the  persons  so  caring  for 
it  that  he  will  no  longer  be  liable. 
Todd  V.  Weber.  181 

2.  The  natural  obligation  arising  out 
of  his  relation  to  the  child  is  also 
a  sufficient  consideration  for  a  con- 
tract on  bis  part  to  pay  for  its  sup. 
port  and  maintenance.  Id. 

8.  PlaintifF,  an  illegitimate  child,  of 
whom  W..  defendant's  testator, 
WHS  the  putative  father,  which  re- 
lationship he  acknowledged,  was 
supported,  cared  for  and  educated 
by  relatives  of  her  mother  from 
the  time  of  her  birth  until  the 
death  of  W..  at  his  request  and  on 
the  Btrengfth  of  repeated  represen- 
tations and  promises  on  his  part 
that  they  would  be  paid,  that  in 
case  she  survived  him,  he  would 
provide  for  her  by  his  will  suffi- 
cient to  pay  for  such  maintenance 
and  care.  Plaintiff  after  she  be- 
came of  age,  having  been  informed 
of  these  promises,  and  in  relianoe 
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npon  them,  promised  to  pay  the 
expenditures  so  incurred  for  her 
benefit.  No  such  provision  was 
made  in  the  will.  Meld,  that  the 
facta  established  an  agreement 
binding*  in  law  upon  W.,  and  en- 
forceable against  his  estate  ;  that 
the  action,  tlierefore,  was  main- 
tainable, and  was  properly  brought 
in  plaintiff's  name.  Id. 

PARTNERSHIP. 

When,  upon  death  of  one  part- 
ner, the  surviving  partners  become 
legal  oumera  of  a  coparinerehip 
claim. 

See  ^anford  v.  Lockwood,         582 


PAYMENT. 

When   legal  presumption    of 

payment  arises  from  lapse  of  time. 
See  In  re  NeiUey.  882 

PENAL  CODE. 

§§  511,  512.   People  v.  D*Argencour. 

624 
§707.    Bowles  Y.  Habermann.      246 

PERSONAL  PROPERTY. 

Land  bought  in  bj  executors  on  fore- 
closure of  a  mortgage  l>e]onging  to 
the  estate  i a  to  be  treated  as  per- 
sonalty, and  to  be  accounted  for 
as  such  ;  and  whether  the  deed  is 
taken  in  the  names  of  the  execu- 
tors as  such  or  in  tbeir  individual 
names,  the  legal  title  is  in  them, 
and  they  may  sell  the  same,  al- 
though no  power  of  sale  is  con- 
tained in  the  will ;  the  beneficiar- 
ies under  the  will  take  no  direct 
interest  in  the  property,  and  while 
they  may  require  the  executors  to 
account  therefor,  they  cannot  dis- 
pute the  title  of  a  purchaser  from 
the  executors.    Lockman  v.  EeiUy. 

64 
See  Equitalbb  Conversion. 

POSSESSION. 

Possession  of  real  estate  by  a  mort- 
gagee, acquired  by  force  of  fraud, 


against  the  will  and  consent  of  the 
owner,  and  without  color  of  lawful 
authority,  is  not  a  defense  to  an 
action  of  ejectment  brought  by 
such  owner.  R.  conveyed  certain 
premises,  subject  to  a  mortgage 
thereon,  to  T.,  who  executed  ton. 
a  mortgage  for  part  of  the  pur- 
chase-price; T.  conveyed  to  H.; 
R.  foreclosed  his  mortgage,  mak- 
ing H.  and  wife  parties  defend- 
ant. The  former,  however,  had 
died  prior  to  the  commence- 
ment of  the  foreclosure  suit,  sum- 
mons was  served  upon  the  latter, 
judgment  of  foreclosure  was  ren- 
dered and  the  premises  sold  thereon 
to  R.,  who,  by  the  aid  of  a  writ  of 
assistance,  put  T.  out  and  got  into 
possession  ;  lie  then  paid  the  prior 
mortgage  and  conveyed  the  premi- 
ses to  defendants.  In  an  action  of 
ejectment  brought  by  the  heirs  of 
H.,  held,  that  the  possession  of  T., 
after  his  deed  to  H. ,  must  be  as- 
sumed to  have  been  as  tenant  un- 
der the  latter,  and  upon  his  death, 
as  tenant  of  his  heirs,  so  that  tbe 
possession  cff  T.  was  theirs,  and 
when  he  was  expelled  their  pos- 
session was  taken  away  ;  that  as  to 
them  the  judgment  of  foreclosure 
was  a  nullity,  the  possession  so  ta- 
ken was  unlawful  and  in  all  re- 
spects a  trespass,  and  so  was  no 
defense  to  the  action.  Hoioell  v. 
Leavitt.  617 


PRACTICE. 

1.  The  decree  upon  the  accounting  of 
an  executor  directed  the  executor 
to  pay  to  the  auditor  and  referee, 
appointed  to  take  and  state  the  ac- 
count, the  sum  of  $1,000.  It  did 
not  appear  how  many  days  were 
occupieid  by  the  referee,  or  whether 
any  rate  of  compensation  was  stip- 
ulated for.  Held,  that  the  question 
as  to  the  propriety  of  the  allowance 
was  not  pVesentedonappeaL  Han- 
coxy.  Meeker.  528 

2.  It  seems  that,  to  present  the  Ques- 
tion, the  contestant  should  nave 
raised  it  by  motion  before  the  judge 
taking  the  accounting  upon  papers, 
showing  that  the  allowance  was 
excessive  and  unlawful.  Id. 
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3w  An  application  for  an  order  dia- 
pMsnslDg  with  or  limiting  tlie  seen- 
rity  required  to  stay  execution  on 
appeal  to  this  court,  may  not  be 
niada  here,  but  should  be  made  to 
the  court  ''in  or  from  which  the  ap. 
peal  is  takpn."  (Code  of  Civil  Pro- 
cedure. gl812.) -fiTtf&v.  PeektkUl 
8vg$.  Bk.  675 

4.  /t  ae^fiM  that  the  only  cases  where 
the  application  may  be  made  to  the 
court  to  which  the  appeal  is  taken 
(except  where  the  appeal  is  in  the 
same  court  which  rendered  the 
judgment  or  made  the  order  ap. 
pealed  from)  are  those  where  the 
appeal  is  to  the  Supreme  Court 
from  an  inferior  court  or  to  a  Qen- 
eral  Term  of  the  Supreme  Court, 
or  of  a  superior  city  court  in  a 
special  proceeding.  Jd. 

See  Trial. 
PRE-EMPTION. 


Pre-emptive   rightt   in   land 

under  icaier  belonging  to  city  of  Neva 
York. 

See  Mayor  v.  Hart,  443 


PRESUMPTIONS. 

1.  The  will  of  L.  gave  to  his  executors 
one-fourtli  part  of  his  residuary 
estate,  real  and  personal,  to  be  held 
in  trust  during  the  life  of  his 
daughter  G.,  with  directions  to 
pay  to  her  the  income  upon  $35,000 
thereof,  and  to  invest  the  residue 
of  the  income;  upon  her  death, 
in  case  she  left  issue  surviving,  he 

SLve  the  principal  and  accumu- 
ted  income  to  such  issue,  and  in 
default  of  issue  to  his  sons.  G. 
married  after  the  death  of  the  tes- 
tator and  is  sMU  living ;  plaintiff  is 
the  sole  issue  of  the  marriage.  The 
testotor  died  in  1852,  the  executors 
accounted  in  1865,  and  defendant 
was  appointed  trustee  in  1886. 
There  hiad  been  a  devaetavit  by  one 
of  the  executors,  and  the  fund 
paid  over  to  defendant  was  less 
than  the  original  principal.  Beld, 
that  it  could  not  be  presumed  that 
the  devastavit  was  of  the  principal 
only,  but  in  the  absence  of  evidence 


the  presamption  was  that  the  in- 
come  was  first  misappropriated; 
and  that  a  niling  that  plaintiff  was 
entitled  to  a  portion  of  the  fand 
transferred  to  defendant,  as  ac- 
cumulated ineooM^  was  error. 
Cook  v.  Lomry.  103 

2.  Upon  probate  of  a  will  execated 
in  duplicate  it  appeared  that  in 
one  of  the  duplicates  the  name  of 
one  of  the  executors,  which  was 
regularly  written  in  the  other,  was 
interlined,  it  apparently  having 
been  omitted  in  copying;  the  in- 
terlineation was  noted  at  the  bot. 
tom  before  the  attestation  claase, 
with  a  statement  that  it  was  made 
before  signing.  Held^  that  there  was 
no  presumption  that  the  interline- 
ation  was  fraudulently  made  after 
execution,  but  on  the  contrary  the 
presumption  was  the  other  way, 
and  the  burden  was  upon  the 
contestants  of  showing  that  the 
interlineation  was  fraudulent  or 
unauthorized.  Orostman  v.  CVoss. 
man,  145 


3.  It  seems  thAtyrhen  an  interlinea- 
tion, fair  upon  the  face  of  an  in- 
strument,  is  entirely  unexplained, 
there  is  no  presumption,  in  the 
absence  of  any  suspicious  circum- 
stances, that  it  was  fraudulently 
made  after  the  execution  of  the 
instrument.  Id, 

4.  Where  a  real  estate  mortgage 
without  an  accompanying  bond  is  • 
given  upon  an  advance  of  money, 
in  the  absence  of  evidence  to  the 
contrary,  the  presumption  is  that 
the  advance  was  made  upon  the 
terms  and  conditions  contained  in 
the  mortgage  ;  and  if  the  mortgage 
contains  no  covenantor  promise  on 
the  part  of  the  mortgagor  to  pay 
the  moneys  advanced,  the  mort- 
gagee must  look  to  the  mortgaged 
premises  alone  for  reimbursement. 
(1  R.  S.  738,  §  139.)  Spencer  ▼. 
Spencer,  853 

5.  The  fact  that  the  beneficiary  was 
the  attorney  of  the  decedent  does 
not  alone  create  a  presumption 
that  a  testamentary  gift  was  pro- 
cured  by  fraud  or  undue  influence. 
In  re  Smith,.  5l6 
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G.  It  seems,  however,  that  when  a 
peraon  of  advanced  years  and  in- 
firm, mentally  and  physically,  has 
made  his  attorney  the  principal 
beneficiary,  and  it  appears  tiiat 
this  was  contrary  to  previously 
expressed  testamentary  intention, 
that  the  attorney  was  the  drafts- 
man of  the  will  and  took  an  active 
part  in  procaring  its  execution, 
and  that  the  testator  acted  without 
independent  advice,  the  burden  is 
imposed  upon  the  attorney  of 
satisfying'  tue  court  that  the  will 
was  the  free,  untrammeled,  intel- 
ligent expression  of  the  intention 
of  the  testator.  Id. 


7.  An  intent  to  exempt  any  property, 
or  any  portion  of  the  value  of  any 
property,  from  taxation  may  not 
be  presumed,  but  mast   be  found 

Plainly  expressed  in  the  statutes. 
*eopU,  ex  rel.  23d  St.  B.  B.  Co.,  v. 
Comrs.  of  Taxes.  554 


8.  R.  conveyed  certain  premises, 
subject  to  a  mortgage  thereon,  to 
T.,  wlio  executed  to  B.  a  mort 
gage  for  part  of  the  purchase 
price  ;  T,  conveyed  to  H.;  R.  fore- 
closed his  mortgage,  making  H. 
and  wife  parties  defendant.  The 
former,  however,  had  died  prior 
to  the  commencement  of  tlie 
foreclosure  suit,  summons  was 
served  upon  the  latter,  judg- 
ment of  foreclosure  was  rendered 
and  the  premises  sold  thereon  to 
R.,  who,  by  the  aid  of  a  writ  of 
assistance,  put  T.  out  and  got  into 
possession  ;  he  then  paid  the  prior 
mortgage  and  conveyed  the  prem- 
ises  to  defendants.  In  an  action  of 
ejectment  brought  by  the  heirs  of 
H..  Tield,  that  the  possession  of  T., 
after  his  deed  to  H.,  must  be  as- 
sumed to  have  been  as  tenant  under 
the  latter,  and  upon  his  death ,  as 
tenant  of  his  heirs,  so  that  the 
possession  of  T.  was  theirs,  and 
when  he  was  expelled  their  pos- 
session was  taken  away ;  that  as 
to  them  the  judgment  of  fore- 
closure was  a  nullity,  the  posses- 
sion so  taken  was  unlawful  and  in 
all  respects  a  trespass,  and  so  was 
no  defense  to  the  action.  Jfowell 
V.  LeaviU.  617 


- —  Wlisn  legal  presumption    of 
payment  arises  from  lapse  of  time. 
See  In  re  NdUey.  J82 

PRINCIPAL  AND  SURETY. 

Where  mortgaged  premises  have 
been  conveyed  by  the  mortgagor, 
subject  to  tbe  payment  of  the 
mortgage,  to  the  extent  of  their 
value,  the  mortgagor  occupies  the 
position  of  and  is  entitled  to  tl:e 
same  rights  as  a  surety,  and  if  the 
holder  of  the  mortgage,  by  a  valid 
contract  with  the  owner  of  the 
equity  of  redemption,  extends  the 
time  of  payment,  tlie  mortgagor, 
to  the  extent  of  such  value,  is  dis- 
charged from  any  personal  liabil- 
ity.   Spencer  v.  Spencer.  853 


PUBLIC  POLICY. 

Contract  hy  hank  to  purcTiase 

stock  void  as  against  pi^lic  policy. 
See  S.  Bank  v.  Jones.  115 

Testamentary  gifts  to  charita- 
ble institutions  not  against  public 
policy,  although  contained  in  a  will 
executed  toithin  two  montJhS  of  testa- 
tor's  death. 

See  HoUis  v.  7).  T.  Seminary.    166 


RAILBOAD  COBPORATIONS. 

1.  Where  a  person  in  the  employ  of 
a  railroad  company  travels  back 
and  forth  from  his  home  to  the 
place  where  his  services  are  ren- 
dered, upon  the  cars  of  the  com- 
pany, and  his  transportation,  free 
of  charge,  constituted  part  of  the 
contract  of  service,  while  so  travel- 
ing he  is  an  employe,  not  a  pas- 
senger, and  for  an  injury  to  nim 
through  the  negligence  of  a  co- 
employe  the  company  is  not 
liable.  Vick  v.  N.  Y.  C.  di  JET.  B. 
B.^  Co.   -  267 

2.  After  the  removal  of  defendant's 
shops  from  K.  to  B.  many  of  its 
employes  at  R.  who  still  continued 
to  reside  there  remained  in  its  em- 
ploy under  an  ag^ement  that  they 
were  to  be  taken  to  B.  every  Mon- 
day  ^morning,   and  >rought  back 
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of  the  principal,  it  having  been 
agreed,  as  the  inatrument  etated, 
between  A.  and  the  husband  of  S. 
that  the  money  should  remain  in 
the  hands  of  A.  in  trust  for  her 
and  for  her  sole  benefit.  The  hus- 
band of  S.  died  in  1840 ;  she  died 
in  1842,  leaving  a  daughter  W., 
then  about  thirteen  years  of  age 
A.  died  in  1877.  W..  in  1878,  took 
out  letters  of  administration  upon 
the  estate  of  her  mother,  and  as 
administratrix  preferred  a  claim 
against  the  estate  of  A.  for  the  sum 
stated  in  said  instrument,  with  in- 
terest from  its  date.  Held,  that 
the  claim  was  barred  by  the  atat- 
ute  of  limitations  ;  -that  as  A.  was 
in  fact  the  debtor  of  S.  he  could 
not  change  the  character  %>f  his 
obligation  by  his  own  declaration 
nor  could  any  agreement  on  the 
part  of  S.  constitute  him  trustee 
instead  of  debtor,  as  under  the  law 
as  it  then  stood  she  was  disabled 
from  making  such  an  agreement 
because  of  her  coverture  ;  that  the 
agreement,  therefore,  that  the 
money  should  remain  in  trust  was 
made  with  the  husband  alone ;  it 
affected  only  his  interest  in  the 
debt  and  ceased  upon  his  death, 
and  thereupon  S.,'  as  creditor  by 
virtue  of  the  original  indebtedness, 
became  entitled  at  once  to  pay- 
ment, and  the  statute  then  began 
to  run.    //I  re  Heittey.  382 

2.  A  real  estate  mortgage,  executed 
by  a  married  woman,  which  was 
unaccompanied  by  "a  bond  or 
other  separate  instrument,"  con- 
tained this  clause  :  "  This  grant  is 
intended  as  a  security  for  the 
payment  of  the  sum  of  $1,200, 
money  loaned  and  advanced  to 
said  party  of  the  first  part,  for  her 
benefit  and  on  the  credit  of  her 
separate  estate  and  property,  and 
said  party  of  the  first  part  hereby 
charges  her  separate  estate  with 
the  payment  of  said  sum."  In  an 
action  to  recover  a  deficiency  aris- 
ing upon  foreclosure  of  the  mort- 
gage, hM,  .that  this  was  not  an 
express  covenant  to  pay,  within 
the  meaning  of  the  provision  of  the 
Revised  Statutes  (1  R.S.738,  §  139). 
declaring  that  "  no  mortgage  shall 
be  construed  as  implying  a  cove- 
nant for  the  payment  of  the  sum 


intended  to  be  secured,  and  where 
there  shall  be  no  express  covenant 
for  such  payment  contained  in  the 
mortgage  *  ♦  ♦  the  remedies 
of  the  mortgagee  shall  be  confined 
to  the  lands  "  mortgaged,  and  that, 
therefore,  the  action  was  not  main- 
tainable.   Mack  V.  Au9Ha,        513 

See  HusBAKO  and  Wifb. 

MASTER  AND  SERVANT. 

1.  Where  a  person  in  the  employ  of 
a  railroad  company  travels  back 
and  forth  from  his  home  to  the 
place  where  his  services  are  ren- 
dered, upon  the  cars  of  the  com- 
panv.  and  his  transportation,  free 
of  charge,  constituted  part  of  the 
contract  of  service,  while  so  travel- 
ing he  is  an  employe,  not  a  passen- 
ger, and  for  an  injury  to  him 
through  the  negligence  of  a  co- 
employe  the  company  is  not  liable 
Vkk  V.  2f,  r.  a  db  JI.  jR.  i?.  B,  Co. 

267 

2.  Where  an  injury  to  an  employe 
of  a  railroad  company  is  caused 
partly  by  the  negligence  of  another 
employe  and  partly  by  failure  of 
the  company  to  provide  proper  and 
suitable  apparatus,  the  negligence 
of  the  co-servant  will  not  exonerate 
the  company  from  the  consequen- 
ces of  its  own  default.  EUin  v.  N 
r.  L,  E.  dk  W.  a.  H.  Co.  546 

MENTAL  CAPACITY. 

What  U  sufficient  to  show  un- 
soundness of  mind. 

See  liiggs  v.  A.  T.  Society,         608 

MISTAKE. 

WJien  party  entitled  'to  rescis- 
sion of  contract  because  of  fraud  or 
mistake. 

See  Orowe  v.  Lewin,  428 


MORTOAQE. 

1.  Where  a  real  estate  mortgage 
without  an  accompanying  bond  is 
given  upon  an  advance  of  money, 
in  the  absence  of  evidence  to  the 
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contnuy,  the  presumption  is  that 
tUe  advance  was  made  upon  the 
terms  and  conditions  contained  in 
the  mortgage ;  and  if  the  mort- 
gage contains  no  covenant  or  prom- 
ise  on  the  part  of  the  mortgagor 
to  pay  the  moneys  advanced,  the 
mortgagee  mast  look  to  the  mort- 
gaged premises  alone  for  reim- 
barsement.  (1  R.  a  788,  §  189.) 
Spencer  v.  Spencer,  853 

2.  Where  mortgaged  premises  have 
been  conveyed  by  the  mortgagor, 
subject  to  the  payment  of  the 
mortgage,  to  the  extent  of  their 
Talue  the  mortgagor  occupies  the 
position  of  and  is  entitled  to  the 
same  rights  as  a  surety,  and  if  the 
holder  of  the  mortgage,  by  a  valid 

.  contract  with  the  owner  of  the 
equity  of  redemption,  extends  the 
time  of  payment,  the  mortgagor, 
to  the  extent  of  such  value,  is  dis- 
charged from  any  personal  liabil- 
ity. Id, 

8.  A  real  estate  mortgage,  executed 
by  fv  married  woman,  which  was 
unaccompanied  by  **a  bond  or 
other  separate  instrument,"  con- 
tained this  clause  :  '*  This  grant  is 
intended  as  a  security  for  the  pay- 
ment of  the  sum  of  $1,200,  money 
loaned  and  advanced  to  said  party 
of  the  first  part,  for  her  benefit  and 
on  the  credit  of  her  separate  estate 
and  property,  and  said  party  of  the 
first  part  hereby  charges  her 
separate  estate  with  the  payment 
of  said  sum."  In  an  action  to  re- 
cover a  deficiency  arising  upon 
foreclosure  of  the  mortgage,  ^92d, 
that  this  was  not  an  express  cove- 
nant to  pay,  within  the  meaning  of 
the  provision  of  the  Revised  Stat- 
utes  (1  R.  S.  738,  §  189),  declaring 
that  "  no  mortgage  shall  be  con- 
strued as  implying  a  covenant  for 
the  payment  of  the  sum  intended 
to  be  secured,  and  where  there 
shall  be  no  express  covenant  for 
such  payment  contained  in  the 
mortgage  ♦  *  ♦  the  remedies 
of  the  mortgagee  shall  be  con- 
fined to  the  lands"  mortgaged, 
and  that  therefore  the  action  was 
not  maintainable.  Mack  v.  Auetin. 

518 

4.  Possession  of  real   estate  by  a 
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mortgagee,  acquired  by  force  or 
fraud,  against  the  will  and  consent 
of  the  owner,  and  without  color  of 
lawful  authority,  is  not  a  defense 
to  an  action  of  ejectment  brought 
by  such  owner.    Howell  v.  Leavitt, 

017 

See  FOBECLOSURB. 


MOTIONS  AND  ORDERS. 

1.  Upon  motion  made  in  July,  1882, 
to  vacate  an  order  made  in  July, 
1881,  appointing  commissioners  of 
estimate  and  assessment  to  widen 
F.  avenue  in  L.  I.  City,  it  appeared 
that  one  of  the  moving  parties  ap- 
peared upon  a  motion  to  confirm 
the  commissioners'  report,  made 
objection  to  the  same  and  appealed 
from  the  order  of  confirmation, 
which  appeal  was  still  pending. 
No  appeal  was  taken  from  the  or- 
der appointing  the  commissioners. 
A  contract  was  made  for  the  work, 
which  has  been  partially  performed 
and  certificates  issued  in  payment 
therefor;  also  that  many  assess- 
ments had  been  paid,  and  a  large 
number  of  those  whose  lauds  had 
been  taken,  including  one  of  the 
moving  parties,  had  received  the 
amounts  awarded  to  them.  The 
motion  was  not  heard  until  Decem- 
ber, 1882,  and  was  denied.  Held, 
that  it  was  discretionary  with  the 
court  to  deny  the  motion  on  the 
ground  of  lac/iea  without  passing 
upon  any  other  question.  In  re 
WooUey,  185 

3.  An  application  for  an  order  dispens- 
ing with  or  limiting  the  security 
required  to  stay  execution  on  ap- 
peal to  this  court  may  not  be  made 
here,  but  should  be  made  to  the 
court  '*  in  or  from  which  the  appeal 
is  taken."  (Code  of  Civil  Proced- 
ure, g  1812.)  HUU  V.  PeekelaU  S'v'ga 
B'k,  675 


MUNICIPAL  CORPORATIONS. 


SeS  New  York  (City  of). 
Syracuse  (City  of). 
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.  MUTUAL     BENEFIT     ASSOCIA- 
TIONS, 

8u  Bkkeyolbnt^etc.,  Associations. 


NEGLIGENCE. 

1.  By  defendant's  charter  (§  4,  title 
4,  cbap.  63,  Laws  of  1857)  its  com- 
mon  council  have  power  to  pass 
ordinances  for  the  raisine  or  de- 
molishinff  of  buildings  which,  bj 
reason  of  fire,  "  may  become  dan- 
gerous/* Held,  that  the  power 
conferred  was  simply  one  of  local 
legislation,  and  the  failure  to  exer- 
cise it  did  not  make  the  city  liable 
for  injuries  caused  by  the  falling 
of  the  wall  of  a  building  which 
had  become  dangerous  by  reason 
of  a  fire.   Cain  ▼.  CUy  of  Sfyraauw, 


2.  The  charter  (§  5,  title  4)  also  gave 
to  the  common  council  power  to 
compel,  by  resolution,  **the  own- 
ers or  occupants  of  any  wall  or 
building  within  the  city,  which 
may  be  in  a  ruinous  or  unsafe  oon- 
dition,  to  render  the  same  safe,  or 
to  take  down  or  remove  the 
same ; "  also  "  to  require  the  sum- 
mary  removal  or  abatement  of  all 
nuisances;"  a  penalty  was  also 
imposed  for  the  violation  of  any 
such  resolution.  The  wall  did  not 
front  upon  the  street,  but  was 
upon  the  line  between  the  lot  on 
which  the  building  stood  and  the 
adjoining  lot.  HMy  that,  assum- 
ing  the  common  council  had  au- 
thority to  pass  a  specific  resolution 
in  regard  to  this  wall,  at  least  in 
the  absence  of  evidence  that  that 
body  had  notice  of  its  dangerous 
character,  or  that  its  appearance 
clearly  indicated  such  was  its 
character,  the  city  was  not  liable 
for  an  omission  to  pass  such  a 
resolution.  Id, 

8.  Where  a  person  in  the  employ  of 
a  railroad  company  travels  back 
and  forth  from  his  home  to  the 
place  where  his  services  are  ren- 
dered, upon  the  cars  of  the  com- 
paoy,  and  his  transportation,  free 
of  charge,  constituted  part  of  the 
contract  of  service,  while  so  travel- 
ing   he   is   an    employe,    not    a 


passenger,  and  for  ao  injury  to 
him  through  the  negligence  of 
a  co-employe,  the  companv  is  not 
liable.  Vick  v.  N.  F.  (7.  'ifc  m  R. 
E.  B.  Go.  267 

4.  Where  an  injary  to  an  emplove 
of  a  railroad  company  is  caused 
partly  by  the  negligence  of  another 
employe  and  partly  by  failure  of 
the  company  to  provide  proper 
and  suitable  apparatus,  the  nei^li- 
gence  of  the  co-eervant  will  not 
exonerate  the  company  from  the 
consequences  of  its  own  default. 
BUU  V.  If.  r.,  L.  K  dW.R,  B. 
Co.  546 

5.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  E..  plaintiff's  intestate,  it 
appeared  that  the  deceased'  was 
a  brakeman  upon  a  freight  train 
on  defendant's  road  and  was  in  the 
caboose  car  of  the  train,  when,  see- 
ing that  a  collision  was  imminent 
between  it  and  another  train  foU 
lowing,  he  stepped  out  of  the 
front  door  of  the  car  on  <o  the 
platform  of  the  next  car.  The 
cars  were  furnished  with  buffers, 
but  they  so  overlapped  each  other 
that  they  were  useless,  and  in  con- 
sequence, when  the  trains  collided, 
E.  was  caught  between  the  ends 
of  the  two  cars  and  killed.  HM, 
that  a  dismissal  of  the  complaint 
was  error ;  that  it  was  a  duty  the 
defendant  owed  its  employes  to 
provide  cars  with  buffers  appro- 
priately  placed.  Id. 

6.  While  in  an  action  against  a  rail- 
road corporation  the  burden  of 
showing  negligence  on  its  part, 
occasioning  an  injury,  rests,  in  the 
first  instance,  upon  plaintiff,  proof 
that  the  injury  was  the  result  of 
an  accident  which  would  not  ordi- 

'  narily  have  happened  had  the 
track  and  machinerv  been  in 
proper  condition,  and  the  latter 
operated  with  proper  care,  is  suffi- 
cient, and  the  onus  then  rests  upon 
the  defendant  to  prove  that  the  in- 
jury was  caused  without  its  fault. 
SeyboU  V.  y.  F.,  L.E.  d  W.  B,  B, 
Co.  562 

7.  In  such  an  action  plaintiff's  evi« 
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dence  was  safficient  to  make  a 
prima  facie  case,  and  to  throw  upon 
the  defendaut  the   burden  ol  ex- 

elaialug  the  cause  of  the  accident, 
defendant's  counsel  requested  the 
court  to  charge  that  '*  the  burden 
of  proof  is  on  plaintiff  to  estab- 
lish  the  negligence  of  the  defend- 
ant.  If  there  is  a  reasonable  doubt 
on  the  -whole  evidence  as  to  the 
negligence  of  the  defendant  the 
verdict  should  be  for  the  defend- 
ant "  The  request  was  refused. 
Hdd  no  error;  that  the  request 
was  to  be  taken  with  reference  to 
all  the  facts  appearing  in  the  case, 
and  as  so  applied  defendant  was 
not  entitled  to  the  charge  as  to 
the  burden  of  proof  ;  also,  that 
it  was  properly  denied  because 
coupled  with  the  untenable  propo- 
sition as  to  reasonable  doubt.  Id, 

8.  A  railroad  corporation  owes  the 
same  degree  of  care  to  mail  agents 
riding  in  postal  cars  in  charge  of 
the  mails  as  they  do  to  passen. 
gers.  Id, 

.0.  A  mail  agent  was  killed  by  an 
accident  on  defendant's  road. 
Upon  the  pass  issued  for  his  use 
by  defendant  was  an  indorsement 
by  which  it  stipulated  for  an  ex- 
emption  from  liability  for  dam- 
ages on  account  of  injuries  occur- 
ring through  its  negligence.  ff§ld, 
that  as  the  authority  of  the  gov- 
ernment agents  to  contract  for  the 
transportation  of  mails  is  limited 
by  the  provisions  of  the  United 
States  Statutes  (U.  S.  R.  S.,  §§ 
8997  to  4005),  and  as  no  power  is 
given  them  to  contract  for  exemp- 
tion to  a  railroad  corporation  from 
■  liability  for  such  a  cause  of  action, 
it  was  not  to  be  assumed  that  the 
contract  under  which  defendant 
.  carried  the  mails  contained  any 
•  such  provision;  that  if  the  oon- 
<  tract  between  the  government  and 
defendant  contained  such  a  provis- 
ion it  was  unauthorized  and  void ; 
r  that  assuming  the  decedent  re- 
ceived the  pass  and  was  chargeable 
with  knowledge  of  its  contents,  it 
did  not  constitute  a  contract  be- 
tween him  and  defendant;  that  as 
the  absolute  duty  of  carrying  the 
agent  in  charge  of  the  mail  is  im- 
posed  by  said  statutes  upon   the 


railroad  corporation  accepting  the 
public  mail  for  transportation  (§ 
4000),  defendant  had  no  right  to 
impose  the  condition,  the  agent's 
acceptance  of  the  pass  did  not  in- 
dicate his  intention  to  assent  to  its 
provisions,  and  even  if  it  might 
be  so  construed,  and  if  the  exemp- 
.  tion  clause  was  to  be  considered  as 
a  contract  it  was  void  for  want  of 
consideration.  Id, 


NEW  YORK  (CITY  OF). 

1.  When  an  assessment  for  a  local 
improvement  in  the  city  of  New 
York  has  been  adjudged  absolutely 
void  by  this  court  in  proceedings 
by  one  owner  of  lands  assessed, 
not  by  reason  of  any  extraneous 
fact,  or  because  the  statute  under 
which  such  improvement  might 
have  been  made  had  not  been  com- 
plied with  in  some  particular  of 
detail,  but  because  there  was  no 
statute  giving  to  the  persons  who 
had  assumed  to  direct  the  improve- 
ment power  to  do  so,  a  purchaser 
from  another  owner  of  land  as- 
sessed may  not  object  to  complet- 
ing his  purchase  because  of  the 
assessment;  the  judgment  is  con- 
elusive,  as  to  all  litigants  and  all 
controversies  where  the  question 
is  presented,  that  the  assessment 
cannot  be  regarded  as  a  lien,  or  in 
any  reasonable  vinw  as  a  cloud 
upon  title.    Chase  v.  Qiose.       873 

2.  The  provision  of  the  *'  act  relating 
to  certain  assessments  for  local 
improvements  in  'the  city  of  New 
York  "  (§§  2,  8,  cliap.  550,  Laws  of 
1880),  which  declares  that  the  as- 
sessments therein  referred  to  **  can- 
not  be  disturbed,  modified  or  vaca- 
ted," except  as  therein  provided, 
simply  applieii  to  some  attirmative 
judicial  proceeding  instituted  by 
an  owner  of  property  assessed,  it 
does  not  affect  the  common-law 
right  of  the  owner  to  interpose  as 
a  defense  against  a  claim  under 
the  assessment  that  it  is  absolutely 
void.  Id, 

8.  The  grant  made  in  1666  by  Gover- 
nor Nicolls,  to  the  freeholders  and 
inhabitants  of  Harlem,  of  a  tract 


732 


INDEX. 


of  land  pxtendiDfi^  eastward  to 
**  Harlem  Kyver  or  any  part  of  the 
said  Ryver  on  which  this  island 
doth  abutt,"oDly  conveyed  to  hiph- 
water  mark.    Mayor,  etc,  v.  Hart. 

448 

4.  By  the  Dongan  charter  of  1C86  the 
city  of  New  York  acquired  title  to 
the  tideway  or  land  between  high 
and  low-water  mark  in  front  of 
aaid  tract.  Id. 

5.  That  title  in  its  origin  was  abso- 
lute, and  was-  unburdened  with 
any  pre-emptive  privilege  amount- 
ing to  a  legal  right  in  any  one. 

Id. 

6.  The  pre-emptive  right  to  the  lands 
under  water  in  front  of  the  tide- 
way given  to  the  owners  of  ad- 
jacent lands  bv  the  act  of  1852  <§  4. 
chap.  285,  Laws  of  1852),  by  which 
said  lands  were  granted  by  the 
State  to  the  city,  was  only  given 
to  the  city's  grantees  of  the  tide- 
way, save,  at  least,  in  the  case  of 
an  upland  owner,  in  front  of  whose 
land  there  was  no  tideway.         Jd 

7.  While,  however,  the  owners  of 
the  uplands  had  no  pre-emptive 
right  in  the  adjacent  tideway  by 
force  of  said  statute,  they  h^d  an 
equitable  claim  to  priority  of  pur- 
chase,  which  was  recognized  and 
protected  by  the  city,  and  upon 
acceptance  of  the  terms  and  con- 
ditions proposed  by  the  city  author- 
ities  they  l)ecame  "  legally  enti- 
tled" to  a  deed  within  the  mean- 
ing of  the  provision  of  the  Sinking 
Fund  Ordinance,  passed  by  the 
city  in  1844  (§  11,  title  4),  and  re- 
cognized and  adopted  by  the  State 
in  1845  (§  5.  chap.  225,  Laws  of 
1845),  which  authorized  the 
comptroller  "  in  all  cases  of  grants 
of  land  under  water"  to  "  issue  a 
grant  ♦  *  to  the  party  legally 
entitled  thereto,"  upon  his  paying 
or  securing  the  price  fixed  as  spe- 
cified therein.  Id. 

8.  Accordingly  7ield,  that  a  deed, 
given  upon  payment  of  the  price 
BO  fixed  by  the  comptroller,  to  the 
owner  of  the  adjacent  upland,  of 
part  of  satd  tideway  and  adjoining 
land  under  water  was  valid,   al- 


though  given  without  a  sale  at 
public  auction  and  without  twenty 
days'  previous  notice,  as  required 
by  said  ordinance  (§17),  in  case  of 
sale  of  real  estate  belonging  to  ibe 
corporation,  in  which  no  one  has 
a  pre-emptive  right  or  equitable 
claim  to  a  preference.  Id. 

9.  It  seemti  that  said  provision  did 
not  authorize  all  of  the  city's  landa 
under  water  to  be  sold  at  private 
sale,  but  the  authority  to  sell  in 
that  manner  was  limited  exclu- 
sively to  cases  in  which  a  pre-emp- 
tive right  or  just  ground  of  preff  r- 
ence  existed.  Id. 


NEXT  OF  KIN. 

See  HsiBS  at  Law  and  Next  op 
Kin. 


PARENT  AND  CHILD. 

1.  Where  the  putative  father  of  a 
bastard  recogiiizes  and  adopts  the 
child  as  his  own,  and  at  his  re- 
quest  it  is  cared  for  ,by  others,  be 
is  liable  for  the  expenditures  so 
incurred,  and  remains  so  until  be 
renounces  the  child  or  otherwiae 
notifies  the  persons  so  caring  for 
it  that  he  will  no  longer  be  liable. 
ToddY.  Weber.  181 

2.  The  natural  obligation  arising  out 
of  bis  relation  to  the  child  is  also 
a  Bufi^cient  consideration  for  a  con> 
tract  on  his  part  to  pay  for  its  sup- 
port  and  maintenance.  Id. 

8.  Plaintiff,  an  illegitimate  child,  of 
whom  W.,  defendant's  testator, 
WHS  the  putative  father,  which  re- 
lationship be  acknowledged,  was 
supported,  cared  for  and  educated 
by  relatives  of  her  mother  from 
the  time  of  her  birth  until  the 
death  of  W.,  at  bis  request  and  on 
the  strength  of  repeated  represen- 
tations and  promises  on  bis  part 
that  they  would  be  paid,  that  in 
case  she  survived  him,  be  would 
provide  for  her  by  bis  will  suffi- 
cient to  pay  for  such  maintenance 
and  care.  Plaintiff  after  she  be- 
came  of  age,  having  been  informed 
of  these  promises,  and  in  reliance 
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upon  them,  promised  to  pay  tbe 
expenditures  so  incurred  for  her 
benefit.  No  such  provision  was 
made  in  the  will.  SM,  that  the 
facts  established  an  agreement 
binding'  in  law  upon  W.,  and  en- 
forceable against  his  estate ;  that 
the  aetion,  therefore,  was  main- 
tainable, and  was  properly  brought 
In  plaintiff's  name.  Id. 

PARTNERSHIP. 

WTien,  upon  death  of  one  part- 
ner, the  fturvicing  partner*  become 
legal  otoners  of  a  copartnership 
claim. 

JSee  Siarkford  v.  Loclcwood.         582 

PAYMENT. 

Wfien   legal  presumption    of 

payment  arises  from  lapse  of  time. 
See  In  re  NeiUey.  882 

PENAL  CODE. 

§§511,  512.  People  v.  D'Argencour. 

624 
§707.    Botdes  y,  Habermann,      246 

PERSONAL  PROPERTY. 

Land  bought  in  bj  executors  on  fore- 
closure of  a  mortgage  belonging  to 
the  estate  is  to  be  treated  as  per- 
sonalty, and  to  be  accounted  for 
as  such  ;  and  whether  the  deed  is 
taken  in  the  names  of  the  execu- 
tors as  such  or  in  their  individual 
names,  the  legal  title  is  in  them, 
and  they  may  sell  the  same,  al- 
though no  power  of  sale  is  con- 
tained in  the  will ;  the  beneficiar- 
ies under  the  will  take  no  direct 
interest  in  the  property,  and  while 
they  may  require  the  executors  to 
account  therefor,  they  cannot  dis- 
pute the  title  of  a  purchaser  from 
the  executors.    Lockman  v.  ReiUy. 

64 
See  Equitalbb  Conyersion. 


POSSESSION. 

Possession  of  real  estate  by  a  mort- 
gagee, acquired  by  force  of  fraud, 


against  the  will  and  consent  of  the 
owner,  and  without  color  of  lawful 
authority,  is  not  a  defense  to  an 
action  of  ejectment  brought  by 
such  owner.  R.  conveyed  certain 
premises,  subject  to  a  mortgage 
thereon,  to  T.,  who  executed  toH. 
a  mortgage  for  part  of  the  pur- 
chase-price; T.  conveyed  to  H.; 
R.  foreclosed  his  mortgage,  mak- 
ing H.  and  wife  parties  defend- 
ant The  former,  however,  had 
died  prior  to  the  commence, 
ment  of  the  foreclosure  suit,  sum- 
mons was  served  upon  the  latter, 
judgment  of  foreclosure  was  ren- 
dered aud  the  premises  sold  thereon 
to  R.,  who,  by  the  aid  of  a  writ  of 
assistance,  put  T.  out  and  got  into 
possession  ;  he  then  paid  the  prior 
mortgage  and  conveyed  the  premi- 
ses to  defendants.  In  an  action  of 
ejectment  brought  by  the  heirs  of 
H.,  held,  that  the  possession  of  T., 
after  his  deed  to  H.,  must  be  as- 
sumed to  have  been  as  tenant  un- 
der the  latter,  and  upon  his  death, 
as  tenant  of  his  heirs,  so  that  tbe 
possession  cff  T.  was  theirs,  and 
when  he  was  expelled  their  pos- 
session  was  taken  away  ;  that  as  to 
them  the  judgment  of  foreclosure 
was  a  nullity,  the  possession  so  ta- 
ken  was  unlawful  and  in  all  re- 
spects a  trespass,  and  so  was  no 
defense  to  the  action.  Hotoell  v. 
Leavitt.  617 


PRACTICE. 

1.  The  decree  upon  the  accounting  of 
an  executor  directed  the  executor 
to  pay  to  the  auditor  and  referee, 
appointed  to  take  and  state  the  ac- 
count, the  sum  of  $1,000.  It  did 
not  appear  how  many  days  were 
occupied  by  the  referee,  or  whether 
any  rate  of  compensation  was  stip- 
ulated for.  Held,  that  the  question 
as  to  the  propriety  of  the  allowance 
was  not  pVesented  on  appeal.  Han- 
cox  v.  Meeker.  528 

2.  It  seems  that,  to  present  the  Ques- 
tion, the  contestant  should  have 
raised  it  by  motion  before  the  j udge 
taking  the  accounting  upon  papers, 
showing  that  the  allowance  was 
excessive  and  unlawful.  Id. 
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3.  An  application  f6r  an  order  dis- 
pensiDg  witli  or  limiting  the  aecu- 
rity  required  to  Btay  execution  on 
appeal  to  tiiis  court,  may  not  be 
made  here,  but  Bliould  be  made  to 
the  court  "in  or  from  which  the  ap- 
peal  is  takpn."  (Code  of  Civil  Pro- 
cedure, %1^12.)  HUlsv.  PeekiMU 
Svgi.  Bk,  675 

4.  It  seems  that  the  only  cases  where 
the  application  may  be  made  to  the 
court  to  which  the  appeal  is  taken 
(except  where  the  appeal  is  in  the 
same  court  which  rendered  the 
judgment  or  made  the  order  ap- 
pealed from)  are  those  where  the 
appeal  is  to  the  Supreme  Court 
from  an  inferior  court  or  to  a  Gen- 
eral Term  of  the  Supreme  Court, 
or  of  a  superior  city  court  in  a 
special  proceeding.  Id. 

Bee  Trial. 


PRE-EMPTION. 

Pre-emptive   rights   in   land 

under  iccUer  belonging  to  city  of  New 
York, 

See  Mayor  v.  Hart.  443 


PRESUMPTIONS. 

1.  The  will  of  L.  gave  to  his  executors 
one-fourth  part  of  his  residuary 
estate,  real  and  personal,  to  be  held 
in.  trust  during  the  life  of  his 
daughter  G.,  with  directions  to 
pay  to  lier  the  income  upon  $25,000 
thereof,  and  to  invest  the  residue 
of  the  income;  npon  her  death, 
in  case  she  left  issue  surviving,  he 
gave  the  principal  and  accumu- 
lated income  to  such  issue,  and  in 
default  of  issue  to  his  sons.  G. 
married  after  the  death  of  the  tes- 
tator and  is  still  living ;  plaintiff  is 
the  sole  iBsue  of  the  marriage.  The 
testator  died  in  1852,  the  executors 
accounted  in  1865,  and  defendant 
was  appointed  trustee  in  1866. 
There  had  been  a  devastavit  by  one 
of  the  executors,  and  the  fund 
paid  over  to  defendant  was  less 
than  the  original  principal.  Held, 
that  it  could  not  be  presumed  that 
the  devastavit  was  of  the  principal 
only,  but  in  the  absence  of  evidence 


the  presumption  was  that  the  m- 
come  was  first  misappropriated; 
and  that  a  ruling  that  plaintiff  was 
entitled  to  a  portion  of  the  fund 
transferred  to  defendant,  as  ac- 
cumulated income,  was  error. 
Cook  ▼.  Lowry.  103 

I,  Upon  probate  of  a  will  executed 
in  duplicate  it  appeared  that  in 
one  of  the  duplicates  the  name  of 
one  of  the  executors,  which  was 
regularly  written  in  the  other,  was 
interlined,  it  apparently  having 
been  omitted  in  copying;  the  in- 
terlineation was  noted  at  the  bot- 
tom  before  the  attestation  clause, 
with  a  statement  that  it  was  made 
before  signing.  Held,  that  there  was 
no  presumption  that  the  interiine- 
ation  was  fraudulently  made  after 
execution,  but  on  the  contrary  the 
presumption  was  the  other  way, 
and  the  burden  was  upon  the 
contestants  of  showing  that  the 
interlineation  was  fraudulent  or 
unauthorized.  Orostman  v.  Grass- 
man.  145 

>.  It  seems  that  when  an  interlinea- 
tion, fair  upon  the  face  of  an  in- 
strument, is  entirely  unexplained, 
there  is  no  presumption,  in  the 
absence  of  any  suspicious  circum- 
stances, that  it  was  fraudulently 
made  after  the  execution  of  the 
instrument.  Id. 

4.  Where  a  real  estate  mortgage 
without  an  accompanying  bond  is  • 
given  upon  an  advance  of  money, 
in  the  absence  of  evidence  to  the 
contrary,  the  presumption  is  that 
the  advance  was  made  upon  the 
terms  and  conditions  contained  in 
the  mortgage  ;  and  if  the  mortgage 
contains  no  covenantor  promise  on 
the  part  of  the  mortgagor  to  pay 
the  moneys  advanced,  the  mort- 
gagee must  look  to  the  mortgaged 
premises  alone  for  reimbursement 
(1  R.  S.  738.  g  139.)  Spencer  ▼. 
Spencer,  853 

6.  The  fact  that  the  beneficiary  was 
the  attorney  of  the  decedent  does 
not  alone  create  a  presumption 
that  a  testamentary  gift  was  pro- 
Cured  by  fraud  or  undue  influence. 
In  re  Smith..  516 
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6.  It  $eem$,  howeyer,  that  when  a 
pereon  of  advanced  years  and  in- 
firm, mentally  and  physically,  has 
made  his  attorney  the  principal 
beneficiary,  and  it  appears  that 
this  was  contrary  to  previously 
expressed  testamentary  intention, 
^hat  the  attorney  was  the  drafts- 
man of  the  will  and  took  an  active 
part  in  procuring  its  execution, 
and  that  the  testator  acted  without 
independent  advice,  the  burden  is 
imposed  upon  the  attorney  of 
satisfying  the  court  that  the  will 
was  the  free,  untrammeled,  intel- 
ligent expression  of  the  intention 
oi  the  testator.  Id. 


7.  An  intent  to  exempt  any  property, 
or  any  portion  of  the  value  of  any 
property,  from  taxation  may  not 
be  presumed,  but  must  be  found 

?lainly  expressed  in  the  statutes. 
'eople,  ex  rel.  23d  a,  B,  R.  Co.,  v. 
CamvB.  of  Taxes,  554 


8.  H.  conveyed  certain  premises, 
subject  to  a  mortgage  thereon,  to 
T.,  who  executed  to  R.  a  mort- 
gage for  part  of  the  purchase 
price  ;  T.  conveyed  to  H.;  R.  fore- 
closed his  mortgage,  making  H. 
and  wife  parties  defendant.  The 
former,  however,  had  died  prior 
to  the  commencement  of  the 
foreclosure  suit,  summons  was 
served  upon  the  latter,  judg- 
ment of  foreclosure  was  rendered 
and  the  premises  sold  thereon  to 
R.,  who,  by  the  aid  of  a  writ  of 
assistance,  put  T.  out  and  got  into 
possession  ;  he  then  paid  the  prior 
mortgage  and  conveyed  the  prem- 
ises to  defendants.  In  an  action  of 
ejectment  brought  by  the  heirs  of 
H.,  held,  that  the  possession  of  T., 
after  his  deed  to  H.,  must  be  as- 
sumed to  hare  been  as  tenant  under 
the  latter,  and  upon  his  death,  as 
tenant  of  his  heirs,  so  that  the 
possession  of  T.  was  theirs,  and 
when  he  was  expelled  their  pos- 
session was  taken  away ;  that  as 
to  them  the  judgment  of  fore- 
closure was  a  nullity,  the  posses- 
sion so  taken  was  unlawful  and  in 
all  respects  a  trespass,  and  so  was 
no  defense  to  the  action.  Howell 
▼.  LeaviU.  617 


- —  When  legal   presumption    of 
payment  arises  from  lapse  of  time. 
See  In  re  NeiUey.  ^82 

PRINCIPAL  AND  SURETY. 

Where  mortgaged  premises  have 
been  conveyed  by  the  mortgagor, 
subject  to  tbe  payment  of  the 
mortgage,  to  the  extent  of  their 
value,  the  mortgagor  occupies  the 
position  of  and  is  entitled  to  tb.e 
same  rights  as  a  surety,  and  if  tbe 
holder  of  the  mortgage,  by  a  valid 
contract  with  the  owner  of  the 
equity  of  redemption,  extends  the 
time  of  payment,  the  mortgagor, 
to  the  extent  of  such  value,  is  dis- 
charged from  any  personal  liabil- 
ity.    Spencer  v.  Spencer,  853 


PUBLIC  POLICT. 

Contract  hy  hank  to  purchase 

stock  void  as  against  public  policy. 
See  If.  Bank  v.  Jones.  115 

— ^  Testamentary  gifts  to  c/iarita- 
ble  institutions  not  against  public 
policy,  although  contained  in  a  will 
executed  within  two  months  of  testa- 
tor's  death. 

See  ffollis  ▼.  D.  T.  Seminary.    166 


RAILROAD  CORPORATIONS. 

1.  Where  a  person  in  the  employ  of 
a  railroad  company  travels  back 
and  forth  from  his  home  to  the 
place  where  his  services  are  ren- 
dered, upon  the  cars  of  the  com- 
pany, and  his  transportation,  tree 
of  charge,  constituted  part  of  the 
contract  of  service,  while  so  travel- 
ing he  is  an  employe,  not  a  pas- 
senger, and  for  an  injury  to  Iiim 
through  the  negligence  of  a  co- 
employe  the  company  is  not 
liable.  Vick  v.  N.  T.  G.  db  H.  R. 
R.^  Co.   -  267 

2.  After  the  removal  of  defendant's 
shops  from  R.  to  6.  many  of  its 
employes  at  R.  who  still  continued 
to  reside  there  remained  in  its  em- 
ploy under  an  agreement  that  they 
were  to  be  taken  to  B.  every  Mo'>- 
day  ^morning,   and  ^brought  bac 
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Saturday  evening,  free  of  cbarge, 
tlieir  wages  beginning  when  they 
reached  the  shops  in  B.,  and  ending 
when  tliey  left  them.  They  were 
carried  in  a  car  called  a  shop  car, 
in  which  other  persons,  who  paid 
fare,  were  permitted  to  ride.  G., 
plaintiff's  intestate ,  who  had  been 
in  defendant's  employ  in  R.,  bat 
was  not  employed  at  the  time  of 
tiie  removal,  after  such  removal 
applied  for  and  was  employed  in 
his  former  position,  with  the  agree- 
ment that  he  should  be  passed  with 
the  other  employes  in  the  shop 
car,  and  he  was  paid  for  his  work 
in  accordance  with  the  arrange- 
ment  stated.  All  of  said  employes 
traveled  under  a  pass  given  to  the 
master  mechanic  In  going  from 
H.  to  his  work  at  6.  in  the  shop 
car  an  accident  occurred,  caused 
by  the  negligence  of  defendant's 
employes,  and  G.  was  killed.  In 
an  action  to  recover  .damages,  Tield, 
that  he  was  an  employe  at  the 
time,  not  a  passenger,  and  de- 
fendant  was  not  liable.  Id, 

3.  Where  an  injury  to  an  employe  of 
a  railroad  company  is  caused  partly 
by  the  negligence  of  another  em- 
ploye and  partly  by  failure  of  the 
company  to  provide  proper  and 
suitable  apparatus,  the  negligence 
of  the  co-servant  will  not  exon- 
erate the  company  from  the  conse- 
quences of  its  own  default  BUU 
V.  J}f.  r.,  L.  E.  db  W,  B,  R  Co. 

546 

4.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  £.,  plaintiff's  intestate,  it 

'  appeared  that  the  deceased  was  a 
brakeman  upon  a  freight  train  on 
defendant's  road  and  was  in  the 
cal)oose  car  of  tho  train,  when,  see- 
ing that  a  collision  was  imminent 
between  it  and  another  train  fol- 
lowing, he  stepped  out  of  the  front 
door  of  the  car  on  to  the  platform 
of  the  next  car.  The  cars  were 
furnished  with  buffers,  but  they 
BO  overlappecL  each  other  that  they 
were  useless,  and  in  consequence, 
when  the  trains  collided,  £.  was 
caught  between  the  ends  of  the  two 
cars  and  killed.  Held^  that  a  dis- 
missal of  the  complaint  was  error ; 
that  it  was  a  duty  the  defendant 


owed  its  employes  to  provide  can 
with  buffers  appropriately  placed. 

Id. 

5.  While  in  an  action  against  a  rail- 
road corporation  the  harden  of 
showing  negligence  on  its  part,  oe- 
casioning  an  injury,  rests,  in  the 
first  instance,  upon  plaintiff,  proof 
that  the  injury  was  the  result  of 
an  accident  which  would  not  ordi- 
narily  have  happened  had  the  track 
and  machinery  been  in  proper  con- 
dition, and  the  latter  operated  with 
proper  care,  is  sufficient,  and  the 
onus  then  rests  upon  the  defendant 
to  prove  that  the  injury  was  caused 
without  its  fault.  JSeyboU  v.  N.  7. , 
L.  E.  <fe  W,  R.  E,  Co.  563 

6.  In  such  an  action  plaintiff's  evi- 
dence was  sufficient  to  make  a 
prima  facie  case,  and  to  throw  upon 
the  defendant  the  burden  of  ex- 
plaining, the  cause  of  the  accident 
Defendant's  counsel  requested  the 
court  to  charge  that  *'  the  burden 
of  proof  is  on  plaintiff  to  establish 
the  negligence  of  the  defendant 
If  there  is  a  reasonable  doubt  on 
the  whole  evidence  as  to  the  neg- 
ligence of  the  defendant  the  ver- 
dict should  be  for  the  defendant." 
The  request  was  refnsed.  Held  no 
error  ;  that  the  request  was  to  be 
taken  with  reference  to  all  the 
facts  appearing  in  the  case,  and  as 
so  applied  defendant  was  not  enti- 
tied  to  the  charge  as  to  the  harden 
of  proof  ;  also,  that  it  was  prop- 
erly denied  because  coupled  with 
the  untenable  proposition  as  to 
reasonable  doubt.  Id, 

7.  A  railroad  corporation  owes  the 
same  degree  of  care  to  mail  agents 
riding  in  postal  cars  in  charge  of 
the  mails  aa  they  do  to  passengers. 

Id, 

8.  A  mail  agent  was  killed  by  an  ac- 
cident on  defendant's  road.  Upon 
the  pass  Issued  for  his  use  by  de- 
fendant was  an  indorsement  by 
which  it  stipulated  for  an  exemp- 
tion from  liability  for  damages  on 
account  of  injuries  occurring 
through  its  negligence.  Held,  thai 
as  the  authority  of  the  government 
agents  to  contract  for  the  tmnspor- 
Ution  of  maihi  iB  limited   by  the 
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provisionfl  of  the  United  States 
Statutes  (U.  S.  R.  S.,  §§  8997  to 
4005),  and  as  no  power  is  ^iven 
ihem  to  contract  for  exemption  to 
a  railroad  corporation  from  lial^il- 
ity  for  Bucli  a  cause  of  action,  it 
was  not  to  be  assumed  that  the 
contract  under  wliicli  defendant 
carried  the  mails  contained  any 
such  provision  ;  that  if  the  contract 
between  the  f^overnment  and  de- 
fendant contained  such  a  provision 
it  was  unauthorized  and  void  ;  tliat 
assuming  the  decedent  received 
the  pass  and  was  chargeable  with 
knowledge  of  its  contents,  it  did 
not  constitute  a  contract  between 
him  and  defendant :  that  as  the 
absolute  duty  of  carrying  the  agent 
in  charge  of  the  mail  is  imposed 
by  said  statutes  upon  the  railroad 
cor|>oralion  accepting  the  public 
mail  for  transportation  (g  4000),  de- 
fendant had  no  right  to  impose  the 
condition,  the  agent's  acceptance 
of  the  pass  did  not  indicate  his  in- 
tention to  assent  to  its  provisions, 
and  even  if  it  might  be  so  con- 
strued, and  if  the  exemption  clause 
was  to  be  considered  as«  contract 
it  was  void  for  want  of  considera- 
tion. Id. 

REAL  PROPERTY. 

Pre-emptive    rights  in    land 

vnder  tcdier  helonginr/  to  city  of  New 
York. 

See  May  or  ^  etc.,  v.  Hart,  443 

See  Et^uiTABLK  Convkksion. 

RECORDING  ACT. 

In  an  action  by  an  assignee  of  a 
mortgage  to  foreclose  the  same  it 
appeared  that  the  mortgagee,  after 
he  assigned  the  mortgage, executed 
a  satisfaction  thereof,  without  con- 
sideraiion,  aud  the  mortgage  was 
canceled  of  record ;  the  assign- 
ment was  not  recorded.  ISubse- 
quently  the  owner  of  the  premises 
executed  another  mort<rago  to 
secure  an  antecedent  debt,  the 
mortgagee  having  notice  also  of 
the  existence  of  plainiifiTs  mort- 
gage. This  second  mortgage  was 
assigned,  with  guaranty  of  pay- 
ment, to  two  of  the  defendants, 

Sick  ELS  —  Vol.  L. 


who  purchased  in  good  faith  and 
without  notice  of  plaintifTs  mort- 
gage, and  had  obtained  judgment 
in  an  action  to  foreclose  the  same, 
with  J  udgnientfordeficiencY against 
their  assignors.  Ueld^  tliat  said 
defendants  were  entitled  to  a 
priority.     Clark  v.  Mackin,        346 


REMEDIES. 

1.  Defendant  loaned  $6,000  to  the  A. 
I.  Works,  a  corporation  organized 
under  the  General  Manufacturing 
Act  (Chap.  40,  Laws  of  1848)  R., 
a  trustee  of  the  corporation  pledged 
as  collateral  for  the  loan  bonds  of 
the  corporation  to  the  amount  of 
$6,000,  owned  by  him  and  for 
which  he  had  paid  full  value.  Tlie 
loan  not  having  been  paid,  defend- 
ant sold  the  bonds  at  public  auc- 
tion for  $640  to  C,  who  thereafter 
commenced  suit  against  plaintiff 
R.,  a  trustee  of  the  corporation,  to 
enforce  his  liability  because  of  a 
failure  on  the  part  of  the  officers 
to  file  annual  reports  as  required 
by  the  act.  Judgment  was  ren- 
dered in  said  action  for  the  full 
amount  of  the  bonds.  This  judg- 
ment ('.  settled  and  satisfied  on 
payment  to  him  by  R.  of  $1,300. 
Defendant  also  commenced  suit 
against  R.  and  the  other  trustees, 
plaintiffs  herein,  to  enforce  their 
liability  to  him  on  account  of  the 
loan,  and  obtained  judgment  for 
the  balance  due  after  deducting 
the  $040  received  on  sale  of  the 
bonds  and  some  interest  which  had 
been  paid.  This  judgment  was 
nllirmed  on  appc-al  by  the  General 
Term  and  by  this  court.  This  ac- 
tion was  brought  to  restrain  the 
crol lection  of  said  judgment  and  the 
judgment  for  costs  on  appeal.  It 
was  alleged,  and  the  court  found, 
that  the  sale  of  the  bonds  to  C.  was 
a  sham  ;  that  he  purchased  and 
prosecuted  the  action  against  R. 
solely  for  the  benefit  of  defendant, 
which  fact  was  unknown  to  plain- 
tiffs until  after  the  recovery  of 
Fjiid  judgment.  Jfeld  (MiLLEU  and 
Dan'koi^tii,  J  J  ,  dissent  in<r),  that 
plaintiffs  were  not  entitled  to  tlie 
relief  sought;  but,  as  C.  had  the 
apparent  right  to  satisfy  his  judg- 
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meBt,  and  u  the  $1 ,300  presama. 
h\j  was  paid  in  good  faith,  defend- 
ant was  bound  therebjr,  and  for 
that  sum,  less  the  coeta  in  the  C. 
jadgment,  he  was  to  be  charged  as 
so  mach  collected  upon  his  collate- 
rals, and  for  the  balance  of  his 
loan  lie  was  entitled  to  pursue  his 
remedy  af!:ainBt  the  plaintiffs. 
Eoaeh  y.  Duckworth.  31^ 

2.  It  sseffii,  therefore,  that  plaintiffs 
are  simply  entitled  to  be  allowed 
as  a  payment  upon  defendant's 
judgment,  the  balance  of  the 
$1,800,  after  deducting  the  $640, 
which  was  allowed,  and  the  costs 
recovered  in  C.'s  action  ;  and  their 
remedy  is  simply  to  pay  or  tender 
the  balance  due  upon  defendant's 
judgment,  and  if  he  refuses  to 
cancel  the  same,  then  to  apply  to 
the  court  by  motion  to  cr>mpel  a 
cancellation,  or  to  stay  execution  ; 
a  suit  in  equity  is  not  the  propter 
remedy.  Id. 


RESCISSION  OF  CONTRACT. 

1.  In  an  action  brought  to  rescind  a 
contract  for  the  exchange  of  land- 
on  the  firround  of  fraud,  the  court 
found  that  plaintiff  agreed  to  ex- 
change his  premises,  subject  to  a 
mortgage  thereon,  for  four  lots 
which  defendants  represented  that 
they  owned,  but  to  which  they  had 
no  title  ;  they  did  own  a  parcel  of 
land  in  the  neigh borliocKl  of  the 
lots,  of  much  less  value.  Plaintiff 
conveyed  his  premises  and  re- 
ceived a  deed  purporting  to  convey 
the  four  lots.  The  court  refused 
to  find  fraud.  Defendants  claimed 
that  they  intended  to  convey  the 
land  actually  owned  by  them,  but 
by  mistake  the  four  lots  were  de- 
scribed in  their  deed,  and  asked  to 
have  the  deed  reformed.  Held, 
that  plaintiff  was  eutitled  to  equit- 
able relief  whether  the  case  was 
one  of  fraud  or  mistake;  if  the 
latter  the  minds  of  the  parties 
never  met,  aud  no  actual  contract 
was  made ;  that  defendants  were 
not  entitled  to  a  reformation  of 
their  deed  as  plaintiff  never  had 
agreed  to  take  the  premises  ac- 
tually owned  by  defendants,  and 
the  only  way  the  mistake  could  be 


corrected  was  by  a  Te&rimum  of 
the  formal  contract  and  tl»e  refio- 
ration  to  each  party  of  what  hud 
been  parted  with  on  its  faith. 
Crtnoe  v.  Leitin,  423 

2.  Plaintiff's  deed  contained  a  cove- 
nant  on  the  part  of  the  grantees 
to  pay  the  mortgage.  Defendants 
objected  that  in  case  of  a  rescission 
they  would  be  left  liable  upon  the 
covenant  to  the  holder  of  the  mort- 
gage. Held  untenable;  that  the 
rights  of  such  holder  were  wholly 
dependent  upon  an  effectual  trans- 
fer and  were  affected  by  the  equi. 
ties  between  the  parties,  and  a 
judgment  annulling  the  whole 
transaction  relfased  defendanm 
from  any  liability.  Id 


SENTENCE. 

1 .  The  provision  of  the  Penal  Code 
(§707),  declaring  that  a  sentence  of 
imprisonment  in  a  State  prison  for 
a  term  less  than  for  life  suspends, 
during  the  term,  the  civil  right:! 
of  the  person  sentenced,  does  not 
apply  to  a  sentence  of  imprison- 
ment in  a  county  penitenttary. 
BovdUb  v.  Habermann,  246 

2.  It  seems  that  where,  at  the  time  a 
person  is  sentenced  to  imprison, 
ment  in  a  State  prison,  an  appeal 
from  a  judgment  in  his  favor  is 
pending  in  this  court,  the  appel- 
lant  is  not  entitled  to  an  order  sus- 
pending the  rights  of  respondent 
and  staying  proceedings  on  such 
appeal  during  the  term  of  the  sen- 
tence. If  the  appellant  proceeds 
with  the  appeal  the  respondent  has 
the  right  to  defend  it,  and  a  tms- 
tee  may  be  appointed  to  take 
charge  of  his  estate  (2  R.  S.  15,  §  1 
et  seq,),  who  cftn  proceed  and  en- 
force the  judgment.  Id, 

8.  As  to  whether  the  person  sen- 
tenced can  himself,  in  such  case, 
move  the  appeal  for  argument, 
qwBre,  Id. 


SHERIFFS. 

1.  Under    the    Revised   Statutes  (2 
R.  S.  645,  §  88)  the  death  of  a 
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judgment  debtor  wliile  in  castody 
under  a  body  execution  does  not 
entitle  the  sheriff  to  poundage. 
Flack  V.  Slate.  461 

2.  Il  aeefns  that,  to  entitle  him 
thereto,  lie  must  show  either  a 
collection  of  the  moneys  called 
for,  interference  by  the  judgment 
creditor  with  his  execution  of  ttie 
process,  or  the  discharge  of  the 
judgment  debtor  under  the  pro- 
visions of  the  act  for  the  relief  of 
imprisoned  debtors  ;  the  arrest  of 
the  debtor  is  in  no  just  sense  the 
equivalent  of  a  collection.  Id. 

8.  The  history  of  the  legislation 
upon  the  subject  given  and  the  an- 
tiiorities  collated  and  discussed. 

Id. 


SPECIFIC  PERFORMANCE. 

R»  at  the  time  of  his  death  owned 
a  second   mortgage   upon  certain 

g remises,  which  was  foreclosed  by 
is  executrix,  who  bid  in  the  prop- 
erty at  the  foreclosure  sale  and  re- 
ceived a  conveyancH  to  herself  as 
executrix.  Plaintiff,  who  held  the 
first  mortgage,  thereafter  fore- 
closed the  same,  makinsr  the  ex- 
ecutrix, as  such  and  individually, 
a  party  defendant.  On  the  fore- 
closure sale  plaintiff  became  the 
purchaser,  and  received  a  convey- 
>  ance  ;  he  subsequently  contracted 
to  sell  to  defendant,  wlio  refused 
to  complete  the  sale  because  cer- 
tain l)eneHciaries  under  the  will  of 
K.  were  not  made  parties  defend- 
ant in  plaintiff's  foreclosure  suit. 
In  an  action  to  compel  a  s])ecific 
performance  of  the  contract  of 
foreclosure,  keld,thB.i  the  objection 
to  plaintiff's  title  was  not  well 
founded.    Lockmanv.  RdUy.    04 


STATE  COMPTROLLER. 

See   COMFTROLLEU. 

STATUTES. 

1  n.  S.  728.  g§  37,  38. 

1  B.  S.  773.  g  3. 

See  Barlwur  v.  DeFarfstt,  13. 


diap.  460,  Lam  <?/1837. 

Cliap.  172,  Laws  of  1848. 

Chap.  298.  L(iW8  of  1847. 

Chap.  211,  Lam  of  1873. 

2R  S.  109,  g  53. 

See  Mead  y.  Jenkins,  31. 

0/uip.  36,  Laws  of  1880. 

See  Peck  v.  Callaghan,  73. 

G/iap.  401,  Laws  of  1807. 

Chfip.  203,  Laws  of  1873. 

See  SutJierland  v.  Olcotl,  93. 

17J..5.  602,  §2. 

1  Ji.  S.  726.  §§  37,  40. 

1  R.  S.  773,  §  2. 

See  Cook  v.  Lowry,  103. 

0/iap.  564,  lAtws  of  1881. 

Chap.  356.  Lauos  of  1829. 

See  People,  ex  rel,  v .  Schiellein,  124. 

Chap.  410.  Laws  of  1878. 

Cfuip.  318,  Lam  </  1880. 

C/uip.  326,  Lam  of  1881. 

See  In  re  Woolsey,  135. 

Ckap.  319,  Lam  of  1848. 

CJiap.  239,  Laws  of  1861. 

CJinp.  526.  Laws  of  1881. 

Chip.  360.  Lam  of  1800. 

See  HoUis  v.  D.  T.  Seminai^,  166. 

CJiap.  549,  Laws  of  1873, 

Cfuip.  628,  Laws  of  1857. 

See  People  v.  Meyers,  223. 

2  R.  S.  15.  §§  1  et  seq. 

See  Bowles  v.  Ilahennann .  246. 

2  R.  S.  61,  §ii  30  et  seq: 

See  Li  re  Oouraud,  256. 

CJuip.  40,  Lam  of  1848. 

See  Veeder  v.  Mvdgeit,  295. 

2  R.  S.  84.  §  13. 

In.  re  ConMalus,  340 

1  R.  S.  733.  S  139. 

See  Spencer  v.  Spencer,  353. 

Chip.  550,  Laws  of  1880. 

See  C/uufe  v .  Chase,  373. 

C/ujp.  40,  Laws  of  1848. 

See  Roach  v.  Duckworth,  391. 

C/iap.  538,  Lam  of  1879. 

See  O'Brien  v.  Young,  428. 

CJiap.  2a5,  Ltim  of  1852. 

Cluip.  225.  Lam  of  1845. 

See  Mayor  v.  llart,  443. 

2  R.  S.  645,  §  38. 

See  Flack  v.  State  of  New  York,  461 . 

Chap.  427.  Laws  of  1855. 

See  Clark  v.  Davenport ,  477. 

2H.  5.534.  §1. 

2  R.  S.  535,  §  4. 

See  Myers  v.  Becker,  486. 

I'R.  5,738.  §139. 

See  Mnck  v.  Austin,  513. 

\  R.  S.  415,  §  6. 

Chap.  456,  fAim  of  1857. 
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Ohap,  654,  Laws  of  1853. 

See  People,  ex  rel.  v.  CommiasionerSt 
554. 

1  i2.  8.  723.  SP  14,  15. 

1  E.  8.  726,  §§  37,  3a 

See  Ilobnon  v.  JUale,   588. 

2  B.  8.  672,  §§  31,  32. 

G/uip.  366,  Law8  of  1882. 

8ee  PeojpU  v.  D^Argencour,  624. 

67wfp.  646,  i.air«  <?/  1873. 

See  Neu  v.  McKechnie,  632. 

iSec  Civil  Damage  Act. 
Limitation  of  Actions. 
Recording  Act. 


STATUTE  OP  LIMITATIONS. 
See  Limitation  op  Actions. 


STOCK. 

1.  S.  \m\Tkfr  the  owner  of  sixtj-one 
shares  of  defendHnt's  stock,  which 
stood  in  his  name  ^pon>its  books, 
for  a  valid  consideration  sold  the 
stock  and  assigned  the  certificates 
to  II.,  who  presented  them,  with 
the  assignment,  to  defendant,  and 
demanded  a  transfer  to  himself 
upon  its  books  ;  this  was  refused. 
H.  thereafter  sold  and  assigned 
th,e  certificates  to  plaintiff.  In  an 
action  to  recover  dividends  de- 
clared upon  the  stock,  it  appeared 
that,  after  notice  of  the  transfer 
to  H.,  defendant  caused  the  stock 
to  be  seized  and  sold  under  an  at- 
tachment issued  in  an  action 
brought  by  it  against  S.  Held,  that 
assuming  the  purchaser  could  be 
deemed  a  bona  Jide  purchaser,  as 
to  which  qtuere,  it  did  not  affect 
the  rights  of  plaintiff  as  against 
defendant ;  that  it  could  not  set 
up  its  own  wrongful  act  to  defeat 
his  title ;  and  that  he  was  entitled 
to  recover.  Robimoii  v.  Nat,  B*k 
of  New  Berne,  637 

2.  Also  Tield,  that  a  demand  of  pay- 
ment,  or  of  a  transfer  of  the  stock 
to  plaintiff  before  suit  brought, 
was  not  necessary;  that  having  re- 
fused to  transfer  to  H.,  denied  his 
ownership  and  caused  the  stock  to 
be  sold  as  the  property  of  S.,  no 
further    request  or  demand   was 


necessary  on  his  part,  or  tli&t  of 
his  transferee  wlio  succeeded  \o 
his  rights.  IiL 


STOCK  BROKER, 

1.  Where  a  broker  had  sold  stock 
short  for  a  customer,  and  in  ac- 
cordance with  the  usual  custom 
had  borrowed  the  stock  for  de- 
livery, becoming  himself  obligated 
to  return  the  borrowed  stock,  and 
borrowing  from  time  to  time  aa 
required  to  replace  the  stock  pre- 
viously borrowed,  and  while  the 
transaction  was  so  kept  alive  the 
customer  died,  held,  that  the 
broker  had  authority,  acting  in 
good  faith,  to  continue  it  in  the 
same  manner  until  the  appoint- 
ment and  qualification  of  a  legal 
representative  of  the  estate  of  the 
deceased,  upon  whom  the  proper 
notice  could  be  served  in  order  to 
close  it.    Iless  v.  Kau,  359 

2.  The  rule  that  the  death  of  the 
principal  revokes  the  authority  of 
the  agent  does  not  apply  in  such 
case,  as  the  agency  is  coupled 
with  an  interest.  Id, 

8.  As  to  whether  circumstances 
might  not  exist  which  would 
justify  the  broker  in  closing  the 
transaction  without  awaiting  the 
qualification  of  an  executor  or  ad- 
ministrator, quare.  Id. 


STOCKHOLDERS. 

1.  By  the  charter  of  the  A.  I.  M.  Co. 
(Chap.  401,  Laws  of  1867,  as 
amended  by  chap.  203,  Laws  of 
1873).  its  capital  was  fixed  at  $:MX),- 
000  with  power  to  increase  from 
time  to  time  as  its  businesa  might 
require  and  its  board  of  directors 
direct ;  it  was  made  subject  to  the 
restrictions  and  liabilities  con- 
tained in  part  1,  chapter  IS  of  the 
Revised  Statutes,  and  the  stock- 
holders were  made  liable  to  the 
creditors  of  the  company  '*  until 
the  whole  amount  of  corporate 
stock  fixed  and  limited  by  such, 
company  shall  have  been  paid  in.* 
In  September,   1872,  the  directors' 
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in  compliance  with  a  resolution 
adopted  at  a  meeting  of  tlie  etock- 
holders,  passed  a  resolution  that 
*'  the  Hlock  of  this  company  be  and 
the  Bsitne  is  hereby  increased  to 
$«00,(KK)/*  In  May,  1875.  said 
board  passed  a  resolution  declar- 
ing that  •*  the  capital  stock  *  * 
*  be  fixed  and  limited  at  $489,- 
500."  This  amount  was  paid  in 
and  a  certificate  setting  forth  the 
resolution  and  stating  that  the 
amount  '*so  fixed  and  limited  had 
been  paid  in  "  was  recorded  in  the 
county  clerk's  office.  In  an  action 
against  a  stockholder  to  recover  a 
debt  of  the  company  because  of 
alleged  non-payment  in  full  of 
the  stock,  held,  that  by  the  first  res- 
olution the  capital  stock  was  le- 
gally increased;  that  having  been 
so  increased  it  could  not  be  re- 
duced *'  without  the  consent  of  the 
legislature"  (1  U.S.  602,  ^  2);  that  no 
-  power  lo  reduce  could  be  implied 
from  the  words  "fixed  and  lim- 
ited "  in  the  charter;  and  as  no 
express  power  to  make  a  reduc- 
tion was  given ,  the  second  resolu- 
tion was  a  nullity  and  the  stock- 
holder was  liable.  JSutherland  v. 
OlcoU,  93 

2.  The  liability  to  creditors  imposed 
upon  the  stockholders  of  a  cor- 
poration organized  under  the  Gen- 
eral Manufacturing  Act(§  10,  chap. 
40.  Laws  of  1848).  is  not  taken 
away  by  the  making  and  record  ins: 
of  a  certificate,  stating,  as  require(i 
by  said  act  (§  11),  the  amount  of 
its  capital  stock,  and  that  the 
whole  thereof  has  been  paid  in. 
To  end  the  liability  both  the  stock 
must  be  paid  in  and  the  certificate 
made  and  recorded  ;  the  certificate 
is  not  conclusive  as  to  the  pay- 
ment.     Veeder  v.  Mudgett.        295 

8.  As  to  whether  the  certificate  is 
even  presumptive  evidence  of  pay- 
ment, qumre.  Id, 

4.  The  stockholder's  liability  is  not 
confined  to  the  original  capital 
stock  ;  it  attaches  on  an  increase 
of  the  capital,  as  authorized  by 
the  act  (^§  20,  21.  22),  to  such  in- 
creased capital.  Id. 

5.  Where,   however,    the    original 


capital  is  paid  in.  in  full,  and  a 
certificate  made  and  recorded,  the 
liability  of  the  stockholders  thus 
far  is  ended,  and  cannot  l>e  revived 
by  an  increase  of  the  capital.     Id. 

6.  The  holders  of  the  original  stock, 
therefore,  are  not  liable  thereon 
because  of  a  failure  to  pay  in  the 
increased  capital ;  the  liability 
rests  solely  upon  the  holders  of 
the  increased  stock,  and  is  limited 
by.  the  par  value  of  such  stock.  Id. 

7.  Where  an  attempt  has  been  made 
to  increase  the  capital  of  such  a 
corporation,  stock  liolders,  who 
have  voted  for  the  increase,  ac- 
cepted their  share  of  the  addi- 
tional stock,  and  received  divi- 
dends thereon,  as  against  creditors, 
are  estopped  from  questioning  the 
validity  of  the  increase .  Id. 

8.  The  provision  of  said  act  requir- 
ing the  recording  of  the  certifi- 
cate within  thirty  days  (§  11)  is 
directory  merely,  and  where  a 
certificate  is  properly  made  and 
given  to  the  county  clerk  for  rec- 
ord, the  duty  Imposed  upon  the 
stockholders  is  performed,  and  they 
are  not  liable  because  of  an  oniis- 
sion  to  record,  which  is  wholly  the 
fault  of  that  ofiicer.  Id. 

9.  Tlie  R.  I.  Co.  was  organized  in 
1808  with  a  capital  of  $200,000, 
which  was  paid  in,  but  no  certifi- 
cate thereof  was  made  and  re- 
corded. In  1869  the  trustees  passed 
a  resolution  increasing  the  stock  to 
$300,000,  and  at  a  meeting  of  the 
stockholders,  by  a  vote  of  two- 
thirds,  the  increase  was  ratified  ; 
no  notice  of  such  meeting  was  pub- 
lished, nor  was  a  certificate  of  its 
proceedings  made  and  filed,  as  re- 
quired bv  said  act  (g§  21,  22).  The 
increased  stock  was  issued,  but  not 
fully  paid  in;  holders  thereof  voted 
at  stockholders'  meetings,  shared 
in  dividends,  and  in  all  respects 
were  treated  and  acted  as  holders 
of  legal  stock.  In  1873  a  certificate 
wa.s  made  by  the  proper  officers 
and  delivered  to  the  county  clerk 
for  record,  which  stated  the  capital 
to  be  $300,000,  and  that  it  was  actu- 
ally paid  in.  In  an  action  brought 
by  a  creditor  to  enforce  the  liability 
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iinpoHcd  upon  stocklioldero  because 
of  fnilurB  to  pay  iu  Uih  capital 
Htock,  hrld,  that  the  certificate  wa.s 
sutficieut  to  exonerate  the  holdern 
of  the  original  8tock,  but  was  not 
concliiRive,  as  against  the  creditora, 
that  the  increased  Htock  had  been 
paid  in;  and  that  the  holders 
thereof  were  entopped  from  ques- 
tioning the  validity  of  the  increase; 
also  that.aa  the  indebtedness  prova- 
ble under  said  act  (^  24)  was  more 
than  the  amount  of  the  increase, 
such  holders  were  liable  to  the  ex- 
tent of  the  par  value  of  the  in- 
creased stock.  Id, 

10.  Defendants  M.  and  T.  were  trus- 
tees of  said  company  for  tlie  years 
of  1875  and  187G.  No  annual  re- 
ports for  those  years  were  filed  as 
required  by  said  act.  (>^  13.)  A 
creditor,  after  judgment  aj^ninst 
the  company  in  an  action  brought 
more  than  a  year  after  his  claim 
fell  due,  sued  said  trustees  because 
of  the  omission  to  comply  with 
such  requirement,  and  recovered 
judgment  for  the  amount  of  his 
claim,  which  they  paid.  They 
claimed  to  be  allowed  the  amount 
so  paid,  in  reduction  of  their  lia- 
bility. Held,  that  said  claim  was 
properly  rejected.  Id, 

11.  Said  defendants  were  aiso  sued 
by  another  creditor,  because  of 
sucii  omission.  They  settled  the 
action  before  judgment,  and  took 
a  transfer  of  the  claim,  which  con- 
sisted of  notes  of  the  company, 
dated  Octol»er  1. 1375,  payable  on 
demand.  No  action  was  brought 
asrainst  the  company  thereon  until 
October  27, 1877.  This  claim  they 
also  asked  to  have  allowed.  Held, 
that  it  was  properly  rejected.    Id, 

12.  Defendant  loaned  $6,000  to  the 
A  I.  Works,  a  corporation  organ- 
ized under  the  General  Manurac- 
turing  Act  (Chap.  40,  Laws  of 
1848).  B.,  a  trustee  of  the  cor- 
poration, pledged  as  coUaterAl  for 
the  loan  bonds  of  the  corporation 
to  the  amount  of  $6,000,  owned  by 
him  and  for  which  he  had  paid  full 
value.  The  loan  not  having  been 
paid,  defendant  sold  the  bonds  at 
public  auction  for  $640  to  C  ,  who 
thereafter  commenced  suit  against 


plaintiff  R.,  a  trustee  of  the  eor- 
poration,  to  enforce  his  liability 
because  of  a  failure  on  the  fmrt  of 
the  officers  to  file  annual  report  a 
as  required  by  the  act.  Judgment 
was  rendered  in  said  action  for  the 
full  amount  of  the  bonds.  Thin 
judgment  0.  settled  and  patisfied 
on  payment  to  litm  by  K.  of  $1,900. 
Defendant  also  commenced  ^uii 
against  U.  and  the  other  trusteefv, 
plaintiffs  herein,  to  enforce  their 
liabilitj  to  him  on  account  of  the 
loan,  and  obtained  judgment  for 
the  balance  due  after  deductini^ 
the  $640  received  on  sale  of  the 
bonds  and  some  interest  whUh  had 
been  paid.  This  judirment  waa 
affirmed  on  appeal  by  the  General 
Term  and  by  this  cimrt.  This  ac- 
tion was  brought  to  restrain  the 
collection'  of  said  judgment  and 
the  judgments  for  costs  on  appeal. 
It  was  alleerpd.and  the  court  found 
that  the  sale  of  the  bonds  to  C 
was  a  sham ;  that  he  purchased 
and  prosecuted  the  action  against 
U.  solely  for  the  benefit  of  defend- 
ant, which  fact  was  unknown  to 
plaintiffs  until  after  the  recovery 
of  said  judgment  Held  (Mili.rh 
and  D.\NPOKTH,  JJ.,  dissenting), 
that  plaintiffs  were  not  entitled  to 
the  relief  sought ;  but  as  C.  bad 
the  apparent  right  to  satisfy  liia 
judgment,  and  as  the  $1,300  pre- 
sumably waa  paid  in  good  ,  faith, 
defendant  was  bound  thereby,  and 
for  that  sum,  less  the  costs  in  tlie 
C.  judgment,  he  was  to  be  charged 
as  so  much  collected  upon  his  col- 
laterals,  and  for  the  balance  of  his 
loan  he  was  entitled  to  pursue  his 
remedy  again.<«t  the  plaintiffs. 
Roach  V.  Htfckwoi'th.  o9l 

13.  It  »eems,  therefore,  that  plaint iffk 
are  simply  entitled  to  be  aliowt-d 
ns  a  payment  upon  defendant's 
judgment,  the  balance  of  the  $1.- 
300,  after  deducting  the  $640, 
which  was  allowed,  and  the  costM 
recovered  in  C.'s  action  ;  and  their 
remedy  is  simply  to  pay  or  tender 
the  balance  due  upon  defendant'^ 
judgment,  and  if  he  refuses  to 
cancel  the  same,  then  to  apply  to 
the  court  by  motion  to  compel  a 
cancellation,  or  to  stay  execution  ; 
a  suit  in  equity  is  not  the  proper 
remedy.  Id, 
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Order  of  General  Term  deny- 
ing motion  for  an  order  requiring  re- 
ceiver of  an  insolvent  corporation  to 
refund  oasewment  upon  Hock  paid  by 
a  stockholder,  which  aescMment  vxis 
thereafter  adjudged  to  be  illegal, 
when  not  appealable  to  this  court. 

See  In  re  Ensign,  {Mem.)  664 


STREETS. 
See  Highways. 

SUBMISSION  OF  CONTROVERSY. 

The  affidavit  required  by  the  Code  of 
Civil  Procedure  (§  1279)  to  accom- 
pany the  ca8e  on  Bubminsion  of  a 
controversy  upon  admitted  facts, 
mast  be  made  by  one  of  the  parties 
where  there  is  a  naturai  person  a 
party  by  whom  it  may  be  made ; 
an  affidavit  of  an  attorney  of  one 
of  the  parties  is  insufficient.  Bloom- 
field  V.  Ketcfuim,  657 

SUBROGATION. 

1.  In  an  action  by  an  assignee  of  a 
mortgage  to  foreclose  tlie  same  it 
appeared  tliat  the  mortgagee,  after 
lie  assigned  the  mortgage,  exe- 
cuted a  satisfaction  thereof,  with, 
out  consideration,  and  the  mort- 
gage was  canceled  of  record;  the 
assignment  was  not  recorded. 
Subrt«^quently  the  owner  of  the 
premises  executed  another  mort- 
gage Xjo  secure  an  antecedent  debt, 
the  mortgagee  having  notice  also 
of  the  existence  of  plaintiff's 
mortgage.  This  second  mortgage 
was  assigned,  witli  guaranty  of 
payment,  to  two  of  the  defend- 
ants, who  purchased  in  good  faith 
and  without  notice  of  plaintiflTs 
mortgnge,  and  had  obtained  jude:- 
ment  in  an  action  to  foreclose  the 
same,  with  judgment  for  deficiency 
against  their  assignors.  Held,  that 
said  defendants  were  entitled  to  a 
priority,  but  that  plaintiff  was 
equitably  entitled  to  be  subrogated 
to  all  the  rights  of  said  defendants 
and  that  sach  relief  could  be 
granted  in  this  action.  Clark  v. 
Mackin,  346 


2.  Judgment,  therefore,  ordered,  di- 
recting that  upon  payment  to  said 
defendants  of  amount  due  for 
principal,  interest  and  costs  upon 
their  judgments,  plaintiff  be  sub. 
rogated  as  aforesaid,  and  that  said 
defendants  assign  to  him  their 
judgment,  bond  and  mortgage,  and 
guaranty.  Id. 

8.  Also  held,  that  it  was  not  essential 
to  the  granting  of  such  relief  that 
it  should  be  demanded  in  the  com- 
plaint, nor  was  it  an  ol)jection  that 
defendants' assignors  were  not  par- 
ties. Id. 


SURROGATE'S  COURT. 

1.  Where,  upon  appeal  from  a  surro- 
gate's decree  settling  the  accounts 
of  executon-,  the  account  is  not  re- 
opened, but  is  sent  back  to  be 
readjusted  as  to  certain  items,  the 
decree  is  conclusive  as  to  all  of 
the  questions  passed  upon,  and 
not  so  referred  back  for  re-exami- 
nation or  correction,  and  they  may 
not  be  litigated  uf)on  the  secoud 
hearing.     Adair  v.  Brimmer.     S5 

2.  Administration  upon  the  estate  of 
an  intestate  who  was  domiciled  at 
the  time  of  his  death,  and  who 
died  in  Pennsylvania,  was  first 
granted  in  this  State;  at  the  re- 
quest of  the  administrator  here, 
one  was  appointed  in  Pennsyl- 
vania, the  former  becoming  surety 
upon  the  bonds  of  the  latter.  Tlie 
bulk  of  the  estate  was  in  this 
State,  it  having  been  brought  here 
from  Pennsylvania  by  the  New 
York  adminintratoi;,  who  was  one 
of  the  next  of  kin.  after  the  death 
of  the  intestate,  before  his  ap))oint- 
ment  and  without  authority  of 
law,  but  without  wrongful  intent ; 
all  of  the  next  of  kin  of  the 
intestate  resided  here.  The  rule  of 

^  distribution  in  the  two  States  is 
the  same.  Upon  the  accounting 
of  the  N«3W  York  admin tstrator 
the  forelirn  administrator  was  per 
mitted  to  intervene,  ho  claiming 
that  there  were  creditors  in  his 
State,  but  he  produced  no  evidence 
to  substantiate  the  claim  and 
his  statements  were  proved  to 
the   effort   that  there   was   in  his. 
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bands  a  surplus  after  payment 
of  all  debts  and  demands  against 
tlie  estate.  Tbe  intestate  was  a 
priest  without  a  family,  not  eu- 
gaged  in  business,  and  no  claim 
against  bis  estate  bas  been  pre- 
sented to  tbe  New  York  administra- 
tor, lldd^  that  it  was  incumbent 
on  tbe  Pennsylvania  administrator 
to  sbow  tbe  existence  in  thai  State 
of  unpaid  debts  of  tbe  estate  re- 
quiring that  tbe  fund  sbould  be 
remitted,  and,  in  tbe  absence  of 
sucb  proof,  it  must  be  presumed 
tliat  there  are  none  ;  that  the  assets 
being  berts  gav«  to  the  surrogate 
of  the  county  jurisdiction;  tbattlie 
fact  that  ibey  were  unlawfully 
brought  here  did  not  deprive  him 
of  jurisdiction  or  of  power  to  decree 
distribution;  and  that,  as  t lie  only 
effnct  of  remitting  tbe  fund  to 
Pennsylvania  would  be  to  di-!plet« 
it  by  subjecting  it  to  double  com- 
missions and  unnecessary  charges, 
a  refusal  of  the  surrogate  to  decree 
distribution  here  was  error.  In  re 
Iluyhes.  .   55 

3.  In  proceedings  before  a  surrogate 
f<»r  the  probate  of  a  will  which  is 
contested,  a  judgment-roll  in  an 
action  between  the  parties, wherein 
was  involved  and  determined  ques- 
tions of  law  and  fact  arising  in  the 
proceedings, is  competent  evidence. 
Peck  V.  CaUagJian.  73 

4.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  2614),  requir- 
ing in  proceedings  for  the  probate 
of  a  will,  the  presentation  of  a 
written  petition  "describing  tbe 
will,"  it  is  nr)t  essential,  in  order 
to  give  the  surrogate  jurisdiction, 
where  the  will  was  executed  iu 
duplicate,  tliat  this  fact  should  be 
stattnl  in  the  petition.  .Grossfnuin 
V.  Croasinan.  145 

5.  Where  a  petition  iu  such  case  gave 
the  date  of  the  will,  stated  that  it 

■  related  to  both  real  and  personal 
estate,  and  was  signed  by  the  wit. 
nesses  named,  and  also  named  one 
of  tliH  executors,  held,  that  the  de- 
Hcription  war  eufficient  to  give  the 
surrogate  jurisdiction.  Id 

6.  In  proceedings  taken  under  the 
Revised  Statutes  (3  U.  S.  01,  $5  30 


et  seg.),  for  the  revocation  of  tbe 
probate  of  a  will  of  (leraoual 
property,  tbe  contestant  is  iiot 
coutiued  to  matters  which  were 
not  investigated  and  tried  when 
tbe  will  was  admitted  to  probate, 
but  tbe  whole  case  is  left  open, 
and  be  has  the  right  to  have  the 
questions  then  litigated  and  de- 
termined tried,  the  same  as  if  no 
adjudication  had  been  bad  thereon. 
//*  re  Gouraud,  256 

7.  To  bring  a  case  within  the  one 
year's  limit  fixed  by  said  statute 
(§  32)  it  was  not  essential  to  have 
a  citation  issued  within  the  year  ; 
it  was  sufficient  if  the  requisite  al- 
legations were  filed  with  tbe  sur- 
rogate within  that  time.  Id. 

8.  It  seetns  that  tbe  rule  is  tbe  same 
under  tbe  Code  of  C'ivil  Precedure 
(^  2047  el  sei/.),  save  tliut  a  petition 
in  tbe  form  prescribed  is  required 
to  be  filed  within  the  year,  instead 
of  allegations.  Id, 

9.  In  proceedings  for  the  probate  of 
a  will  the  two  persons  purport- 
ing to  }iave  signed  as  subscribing 
witnesses  testified,  in  substance, 
that  none  of  the  formalities  re- 
quired by  the  statute  in  its  excs- 
cution  were  complied  with  in  their 
presence,  and  denied  that  either  of 
them  was  present  at  its  execution 
or  signed  the  attestation  clause. 
Said  clause  was  in  due  form,  and 
it  was  proved  that  it,  as  well  as 
the  body  of  the  will,  was  wholly 
in  the  handwriting  of  the  testator ; 
that  the  signature  to  the  will  was 
his ;  that  the  testator  boarded  with 
the  alleged  subscribing  witnesses, 
who  were  husband  and  wife;  that 
he  had  previously  executed  in  due 
form  another  will,  to  which  tbe 
husband  was  a  subscribing  wit- 
ness ;  that  the  will  in  question  was 
found  among  the  papers  of  the 
testator  after  his  decease;  tliat 
during  bis  Inst  sickness  he  declared 
that  his  will,  which  he  described 
as  executed  with  said  persons  aa 
witnesses,  was  either  among  his 
papers  or  in  the  hands  of  his  ex- 
ecutor. Specimens  of  the  hand- 
writing of  each  of  thesub.sCribing 
witnesses   were   theu    put  iu  evi- 
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dence,  and  from  a  oomparisoa 
tliereof  with  tbti  BignatureB  to  the 
aiteatatiOD  cUase  experts  teatitied 
that  Huch  Aigoaiures  were  in  the 
hnndwriting  of  said  subscnbiug 
witiieasea  respectively.  The  sur- 
rogtite  found  that  the  said  >vit- 
nesMMS  sigaed  the  attestatioa 
clause,  and  that  the  will  was  prop- 
erly executed.  Held,  that  the 
evidence  was  sufficient  to  justify 
the  findings,  and  the  same  were 
.  not  reviewable  iiere ;  that  no 
greater  weight  could  be  given  to 
that  part  of  tlie  testimony  of  the 
subscribing  witnesses.denying  that 
the  requisite  fonnHli ties  were  per- 
formed, than  to  that  denying  tbat 
they  were  present  and  signed, 
and  if  they  were  mistaken  as  to 
the  latter,  it  was  a  reasonable  con- 
clusion that  they  were  mistaken 
as  to  the  former.     In  re  CottreU. 

10.  Under  the  provision  of  the  C/ode 
of  Civil  Procedure  (§2545),  declar- 
ing  that  no  decree  or  order  of  a 
surrogate  shall  be  reverued  for 
error  in  adtnitting  or  rejecting  evi- 
dence '*  unless  it  appears  to  the 
appellate  court  that  the  exceptant 
was  necessarily  prejudiced  there- 
by," when  incompetent  evidence 
has  been  received,  or  competent 
evidence  rejected,  and  it  appears 
that  the  evidence  was  important 
and  material,  and  the  court  of 
review  cannot  say  that,  notwith- 
standing the  error,  the  judgment  is 
right,  or,  if  it  entertains  a  reason- 
able doubt,  a  case  is  presented 
where  the  party  excepting  wan 
"necessarily  prejudiced,'*  and  the 
error  requires  a  reversal  of  the 
judgment.    In  re  SmiUh,  510 

Stijficiency  of  evidence  to  admit 

wi'l  to  proOfUe. 

See  WooUiyy.  WooUey.  231 

Suffirisncy  of  etddence  to  fnia- 

tain  probate  of  will^  attacked  on  the 
ground  of  undue  ittfluettce, 

tke  In  re  Darrow,    {Mem,)        60S 


SUSPENSION     OF     POWER    OF 
ALIENATION. 

1.  II.,   a   citizen    of    Massachusetts, 
SicKKLH  —  Vol.  L. 


died  in  that  State,  leaving  a  will 
which  was  there  adu>itted  to  pro- 
bate. Said  will,  after  various 
legacies  aud  devises,  and  after 
providing  for  the  payment  of  life 
annuities  to  twelve  different  per- 
sons, contained  this  provision  : 
*'  As  to  the  residue  and  remainder 
of  all  my  estate,  both  real  and  per- 
sonal, not  herein  otherwise  dis- 
posed of,  it  is  my  will  that  the 
same  be  and  remain  in  the  care 
and  custody  of  my  said  executrix, 
and  executors,  and  trustees,  and 
their  successors,  well  and  safely 
invested  until  the  decease  of  the 
last  survivor  of  the  life  annui- 
tants ♦  ♦  *  and  that  then 
the  said  residue  and  remainder 
with  all  the  accumulated  interest 
thereof  shall  be  divided  equally 
atnong  ray  grandchildren,  per 
stirpes.'*  The  will  was  valid  un- 
der the  laws  of  Massachusetts ;  it 
contained  no  express  direction  for 
the  conversion  of  the  real  estate 
into  personalty  or  for  the  sale  of 
the  real  estate.  The  testator  died 
seized  of  valuable  real  estate  in 
tbis  State,  and  also  owning  a  large 
estate,  real  and  personal,  in  Mas- 
sachusetts. In  an  action  for  the 
construction  of  the  will,  held,  that 
there  was  no  such  expression  of 
intent  upon  the  part  of  the  testa- 
tor as  to  present  a  case  of  equit- 
able conversion  ;  that  under  said 
provision  no  title  could  vest  in  the 
beneficiaries  until  the  final  divis- 
ion of  the  estate  on  the  death  of 
the  last  life  annuitant  ;  that  so  far 
as  the  provision  applied  to  the  real 
estate  in  this  State,  its  validity 
was  to  be  determined  by  the  law 
of  this  State,  and  as  it  worked  an 
unlawful  suspension  of  the  power 
of  alienation,  it  was  void  (I  R.  S. 
7:33,  ^^  14,  15);  and  that  upon  the 
death  of  tlie  testator  the  title  to 
snid  real  estate  descended  to  his 
heirs  at  law.    Ilobson  v.  Jlale.   588 

2.  It  seetnJt  that  if  a  power  of  sale 
could  be  implied,  it  would  not 
cure  this  invalidity.  Id. 

SYRACUSE  (CITY  OF). 

1.  By  defendant's  charter  (§  4,  title 
4,  chap.  63,  Laws  of  1857)  its 
common    council   have   |M>wer    to 
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pass  ordinances  for  the  raifling  or 
demoHahing  of  buildings  which, 
by  reason  of  .fire,  **  may  becom 
dangerous/'  Held,  that  the  power 
conferred  was  dimply  one  of  local 
legislation,  and  the  failure  to 
exercise  it  did  not  make  the  city 
liable  for  injuries  ctCUsed  by  the 
falling  of  the  wall  of  a  building 
which  had  become  dangerous  by 
reason  of  fire.  Cain  v.  City  of 
SyTiicuse.  8'i 

1.  The  charter  (§  5,  title  4)  also  gave 
to  the  common  council  power  to 
compel,  by  resolution,  **  the  owners 
or  occupants  of  any  wall  or  build- 
ing within  the  city,  which  may  be 

'  m  a  ruinous  or  unsafe  condition, 
to  render  the  same  safe,  or  to  take 
down  or  remove  the  same  ;  **  also 
**  to  require  the  summary  removal 
or  abatement  of  all  nuisances ; " 
a  penalty  was  also  imposed  for  the 
violation  of  any  such  resolution. 
The  wall  did  not  front  upon  the 
street,  but  was  upon  the  line  be- 
tween the  lot  on  which  the  build- 
ing stood  and  the  adjoining  lot. 
Held,  that,  assuming  the  common 
council  had  authority  to  pass  a 
specific  resolution  in  regard  to  this 
wall,  at  least  in  the  absence  of 
evidence  that  that  body  had  notice 
of  its  dangerous  character,  or  that 
its  appearance  clearly  indicated 
such  was  its  character,  the  city 
was  not  liable  for  an  omission  to 
pass  such  a  resolution.  Id. 


TENDER. 

Plaintiff  executed  and  loaned  toE., 
defendants'  testator,  certain  notes 
under  an  agreement  that  they  were 
to  be  discounted,  ten  per  cent  of 
the  proceeds  to  be  paid  to  plaintiff 
for  the  loan  thereof,  and  the  bal- 
ance to  be  used  for  a  purpose  speci- 
fied. At  the  time  of  tiie  delivery 
E.  paid  to  plaintiff  the  ten  per  cent 
so  agreed  upon,  and  used  the  notes 
for  another  and  an  entirely  differ- 
ent purpose  from  that  specified. 
Judgment  having  been  recovered 
against  plaintiff  upon  the  notes  he 
compromised  the  same  in  an  action 
for  the  conversion  of  the  notes. 
Held,   that   plaintiff    was   not   re- 


quired to  retnm  or  tender  the  ten 
per  cent  received  before  bringii^ 
suit.    H^es  r.  P(Uter$on,  1 


TITLE. 

The  title  to  a  testator^s  personally 
vesta  in  the  executors,  as  such,  by 
operation  of  law,  and  al though 
they  are  also  appointed  trustees, 
their  title  as  executors  is  para- 
mount to  that  as  trustees;  in  the 
latter  capacity  they  take  only  bb 
legatees.    Loikman  v.  BeiUy,      54 


TOWNS. 

1.  The  designation  in  the  State  Con- 
stitution (§  IS,  art.  6),  of  the  "an- 
nual town  meeting,"  as  the  time 
when  justices  of  the  peace  are  to 
be  elected,  is  equivslent  to  a  pro- 
hibition against  electing  them  any 
other  time ;  and  while  the  legisla- 
ture may  fix  the  day  upon  irhich 
town  meetings  may  be  held,-  it  can- 
not prohibit  the  election  of  justices 
of  the  peace  at  such  a  meeting,  or 
provide  for  their  election  at  anv 
other  time  or  place.  People^  ex  rel. 
SmUh,  V.  bchiellein,  124 

2.  Accordingly  held,  that  the  provis- 
ions of  the  act  of  1881,  in  reference 
to  the  election  of  town  officers 
(§g  1,  2,  chap.  504,  Laws  of  1881), 
providing  for  the  election,  in  towns 
of  counties  having  more  than  three 
hundred  thousand  inhabitants,  of 
justices  of  the  peace  at  a  general 
election  ;  and  the  repealing  clause 
(§  14),  so  far  as  it  purports  to  re- 
peal existing  provisions  of  law, 
regulating  the  time  or  manner  of 
election  of  justices  at  town  meet- 
ings were  unconstitutional  and 
void ;  that  even  if  said  repnaling 
clause  effected  a  repeal  of  ike  for- 
mer provisions  of  law  regulating 
the  time  and  manner  of  electing 
supervisors  and  other  town  offi- 
cers, it  did  not  operate  as  a  repeal 
ot  the  act  of  1829  (Chap.  356.  Laws 
of  1829),  which  fixes  the  time  for 
the  election  of  justices  of  the 
peace.  Id, 

3.  As  to  whether  the  legislature  ha» 
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power  to  anfhorlze  the  holding*  of    5. 
a  town  meeting  on  the  same  day 
Hud  at  the  same  Qlaoe  with  a  gen- 
eral election,  at  the  general  elec- 
tion, quare.  Id. 


TRIAL. 

1.  In  an  action  for  the  conversion  of 
a  note,  made  bv  plainiiff,  and  upon 
which  judgment  had  been  obtained 
agaiuHt  bim  wliicli  lie  had  com- 
prouiised,  counsel  fees  in' effect! ug 
llie  compromise  were  allowed  as 
damages;  they  were  not  claimed  as 
damages  in  the  complaint ;  no  ob- 
jection was  made,  however,  to  the 
proof  thereof;  after  verdict  a  mo- 
tion wad  made  to  deduct  therefrom 
the  amount  of  the  counsel  fees. 
IleUl,  that  the  motion  was  properly 
denied  as  if  the  objection  to  the 
allowance  had  been  raised  u)>ou 
the  trial  the  complaint  might  have 
been  amended  so  as  to  obviate  it. 
Uynes  v.  Pattenon,  1 

2.  The  fact  that  in  an  action  to  fore- 
close a  mortgage  the  sale  of  the 
mortgaged  premises  may  result  in 
a  deticieucy,  for  which  a  money 
judgment  may  be  docketed  against 
the  defendant  liable  for  such  de- 
ficiency, does  not  entitle  him  as 
matter  of  right  to  a  jury  trial ;  the 
action  is  in  equity  and  is  triable  by 
the  court.    Carroll  v.  Dtitnel.    2.>2 

3.  Where  in  such  case  the  court  di- 
rects any  matter  of  fact  to  be  tried 
by  a  jury  as  authorized  by  the  Code 
of  Civil  Procedure  (g§  823,  971, 
100'^),  and  where  after  such  trial 
the  court  disregards  the'  verdict 
and  makes  its  own  findings,  the 
case  is  to  be  reviewed  on  appeal, 
ou  the  findings  and  decisions  of 
the  court,  as  if  there  had  been  no 
submission  of  any  fact  to  the  jury. 

Jd. 

4.  Where,  therefore,  in  such  case, 
uptm  the  trial  before  the  jury  on 
which  trial  the  same  judge  who 
made  the 'findings  presided,  im- 
proper evidence  was  received  un- 
der proper  objection  and  excep- 
tion, the  appellant  is  entitled  to 
the  benefit  of  the  exception.       Id. 


The  party  upon  whom  rests  the 
burden  of  proof  in  a  civil  action  is 
not  bou;id  to  establish  a  case  free 
from  reasonable  doubt;  he  per- 
forms his  obligation  by  presenting 
a  preponderance  of  evidence..  Sey- 
holt  V.  N.  F.,  L.  E.  dk  W.  R.  H. 
Co.  562 

.  While  in  an  action  against  a  rail- 
road corporation  the  burden  of 
showing  negligence  on  its  part, 
occasioning  an  injury,  rests,  in  the 
first  instance,  upon  plaintiff,  proof 
that  the  injury  was  the  result  of 
an  accident  which  would  not  ordi- 
narily have  hap])ened  had  the 
track  and  machinery  Iteen  in  pn>per 
condition,  and  the  latter  operated 
with  proper  care,  is  sufficient,  and 
the  onus  then  rests  upon  the  de- 
fendant to  prove  that  the  Injury 
was  caused  without  its  fault.    Id. 

.  In  such  an  action  plaintifl^s  evi- 
dence was  sufficient  to  make  a 
prirrui  facie  case,  and  to  throw 
upon  the  defendant  the  burden  of 
explaining  the  cause  of  the  acci- 
dent. Defendant's  counsel  re- 
quested the  court  to  charge  that 
**  the  burden  of  proof  is  ou  plaint, 
iff  to  establish  the  negligence  of 
tJie  defendant.  If  there  is  a  rea- 
sonable doubt  on  the  whole  evi- 
dence as  to  the  negligence  of  the 
defendant  the  verdict  should  be 
for  the  defendant."  The  request 
was  refused.  Held  no  error  ;  that 
the  request  was  to  be  taken  with 
reference  to  all  the  facts  appear- 
ing in  the  case,  and  as  so  applied 
defendant  was  not  entitled  to  the 
charge  as  to  the  burden  of  proof  ; 
also,  that  it  was  properly  denied 
because  coupled  with  the  untena- 
ble proposition  as  to  reasonable 
doubt.  Id. 


TRUSTS  AND  TRUSTEES. 

.  Tn  an  action,  among  other  thlnfcs, 
for  an  accounting  by  a  trustee,  it 
appeared  that  defendant  kept  no 
account  of  the  trust  fund,  but 
used  the  securities  transferred  to 
him  in  his  own  business,  chang- 
ing them  from  time  to  time,  real-, 
izing  profits  therefrom,  of  which 
he  rendered  no  account.     His  ac- 
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count  herein  was  surcharged  with 
items  of  expenditure,  which  were 
rejected  as  unsupported  by  evi- 
d«nce,  and  some  were  shown  to 
be  unfounded  in  fact.  Held,  that 
he  was  properly  ciiarged  with  in- 
terest at  the  legal  rate  upon  that 
portion  of  the  fund  to  the  income 
of  which  plaintiff  was  entitled, 
with  annual  rests.    Hook  v.  Lmory. 

103 

2.  The  trust  fund  when  received  by 
defendant  consisted  mostly  of  se- 
curities upon  which  interest  fell 
due  at  different  times  dupng  the 
year.  Defendant  was  allowed  in- 
terest on  his  disbursements  during 
each  year  up  to  the  end  of  the 
year,  which,  with  the  disburse- 
ments, was  deducted  from  the 
interest  for  the  year.  Held^  that 
such  allowance  was  error;  also, 
that  the  balance  of  interest  over 
the  disbursements  in  any  year 
should  draw  interest  from  the  end 
of  the  year  ;  also  field,  that  defend- 
ant was  not  entitled  to  commis- 
sions .  Id. 

3.  Commissions  are  allowed  to 
trustees  as  a  compensation  for 
services  in  the  execution  of  the 
trust,  and  in  case  of  gross  neglect 
or  of  •  unfaithfulness,  the  court 
may  properly  disallow  them.     Id. 

4.  Where,  by  the  terms  or  true  con- 
struction of  a  will,  the  two  func- 
tions of  executor  and  trustee  co- 
exist, and  run  from  the  death  of 
the  testator  to  the  final  discharge, 
inseparable  and  blended  together, 
double  commissions  or  compensa- 
tion in  boih  capacities  may  not  be 
allowed.      Johnson  v.    Latorence. 

104 

5.  It  seems  that  to  entitle  the  dame 
person  to  commissions,  both  as 
executor  and  trustee,  the  will  must 
provide  by  express  terms  or  by 
fair  intendment  for  the  separation 
of  the  two  functions,  the  duties  of 
the  one  to  be  substantially  per- 
formed before  those  of  the  other 
begin,  and  the  duties  of  trustee 
must  have  been  actually  entered 
upon  and  performance  begun 
either  by  real  severance  of  the 
trust  fund  from  the  general  assets 


or  by  a  judicial  decree,  which 
wholly  discharges  the  executor 
and  leaves  him  acting  and  liable 
only  as  trustee.  Id. 

6.  In  an  action  to  recover  an  alleged 
trust  fund  these  facts  appeared  ; 
B.,  defendant's  testator,  made  a 
deposit  of  $400  in  a  savings  bank, 
which  was  credited  in  an  account 
opened  with  him  in  trust  for 
plaintiff ;  he  received  a  pass-book 
in  which  a  statement  of  the  ac- 
count as  so  opened  was  entered  ; 
B.  exhibited  to  plaintiff's  mother, 
who  was  his  step-daughter,  the 
pass-book  and  other  pass-books 
containing  entries  of  siuiilar  de- 
posits in  favor  of  herself,  her  hus- 
band and  her  other  children,  and 
iu  reply  to  a  question  why  be 
could  not  let  them  have  the  money 
then,  replied  that  it  would  do 
them  more  good  thereafter.  In 
subsequent  conversations  the  de- 
posits were  recognized  by  B.,  as 
a  provision  for  the  family.  On  the 
part  of  the  defense  it  was  shown 
that  the  bank  iu  which  the  de- 
posits were  made  paid  greater  in- 
terest on  deposits  less  than  $.;00 
than  upon  larger  sums ;  tbat  B. 
made  a  large  number  of  other  de- 
posits, some  before  and  some 
after  the  one  in  question,  in  sums 
less  than  $500,  in  his  own  name 
as  trustee,  some  without  naming 
any  beneficiary,  others  giving  ft 
letter  which  represented  no  per- 
son. All  of  the  deposits  were  sub- 
sequently drawn  out  by  B.  Held, 
that  the  evidence  showed  con- 
clusively an  intent  on  the  part  of 
B.  to  create  a  trust  for  the  benefit 
of  plaintiff,  and  a  refusal  to  sub- 
mit the  question  to  the  jury  was 
not  error;  that  while  the  deposits, 
made  without  naming  any  bene- 
ficiary, fairly  indicated  a  purpose 
not  to  part  with  the  beneficial 
ownership,  they  did  not  show  a 
like  intention  in  making  the  de- 
posits for  plaintiff  or  other  known 
persons,  but  on  the  contrary, 
tended  to  support  an  inference  of 
a  different  intent  ,  that  the  fact  of 
the  withdrawal  of  the  deposits 
did  not  legitimately  tend  to  show 
that  when  they  were  made  B.  did 
not  intend  to  create  a  beneficial 
trust  for  tlie  beneficiaries  named  ; 


INDEX. 


749 


also  tliat  the  trnat  once  created, 
without  reservation  of  a  power  of 
revocatidti,  was  irrevocable.  Ma- 
hie  V.  Bailey.  206 

7.  It  stems  that  the  character  of  such 
deposit,  as  creatiiii^  a  trust,  is  not 
conclusively  established  by  the 
mere  fact  of  the  deposit,  but  that 
cotemporaneoufl  facts  and  circum- 
stances, constituting  res  gestm,  may 
be  proved  to  show  that  the  real 
motive  of  the  depositor  was  not 
to  create  a  trust  (Andrews,  J.).  Id. 

8.  Also  held^  that  plaintiff  was  en- 
titled to  interest  from  the  time  of 
the  withdrawal.  Id. 


9.  The  will  of  L.  gave  to  his  execu- 
tors his  estate,  real  and  personal, 
in  trust,  to  pay  debts  and  legacies 
and  to  construct  a  burial  vault, 
**and  upon  the  further  trust"  to 
divide  the  residue  into  five  equal 
parts,  the  income  of  one  part  to  be 
paid  to  each  of  the  testator's  five 
children  during  life,  and  upon  tlie 
death  of  a  child  his  or  her  share 
to  be  distributed  as  prescribed. 
The  executors  had  a  final  account- 
ing in  l?j77,  and  were  allowed  full 
commissions ;  the  amount  of  the 
residuary  estate  was  adjudged, 
and  the  surrogate's  decree  directed 
them  to  retain  and  hold  the  same, 
**  as  trustees "  under  the  will. 
Upon  tlie  death  of  one  of  the  tes- 
tator's cliildreu  in  1S82  the  trustees 
applied  to  the  surrogate  for  a  judi- 
cial settlement  of  their  account. 
They  claimed  to  be  allowed  one- 
half  commissions  on  the  whole 
capital  of  the  trust  fund,  and  one- 
half  in  addition  on  the  one-fifth  di- 
rected to  be  distributed.  Held, 
that  the  will  contemplated  a  time 
when  the  duties  of  tlie  executors, 
as  such,  should  cease  and  they 
should  assume  the  character  ex- 
clusively of  trustees  ;  that  while 
the  decree  upon  settlement  of 
their  accounts  did  not  in  terms  dis- 
charge^ the  executors,  that  was  its 
legal  effect ;  and  that,  as  trustees, 
they  were  entitled  to  the  commis- 
sions claimed  ;  also  held,  the  fact 
that  they  had  not  made  an  actual  di- 
vision of  the  trust  fund  into  shares. 


as    directed,   did  not   change  the 
question.       Lay  tin  v.    Dawdsoti. 

263 

10.  Where  a  person,  even  by  silent 
acquiescence,  encourages  a  testator 
to  make  a  devise  or  bequest  to 
him,  with  a  declared  expectation 
that  he  will  apply  it  for  the  benefit 
of  others,  this  has  the  force  and 
effect  of  an  express  promise  so  to 
apply  it,  as  if  he  does  not  intend 
so  to  do,  the  silent  acquiescence  is 
a  fraud.  Id. 

11.  If  the  testator  has  named  some 
certain  and  definite  beneficiary, 
capable  of  taking  the  provision  in- 
tended, the  law  fastens  upon  tlie 
devisee  or  legatee  a  trust  which 
equity,  in  case  of  his  refusal  to 
perform,  will  enforce  on  the  ground 
of  fraud.  Id, 

12.  If,  howevei,  the  uses  enjoined 
are  for  the  benefit  of  persons  in- 
capable of  taking,  or  of  a  character 
in  direct  violation  of  the  law  of 
the  State,  if  the  devisee  or  legatee 
repudiates  his  obligations,  this  is 
a  fraud  upon  the  testator ;  if  he  is 
willing  to  perform,  his  so  doing 
would  be  both  a  fraud  upon  the 
law  and  against  the  heirs  and  next 
of  kin,  and  equity  will  for  their 
protection  in  either  case  fasten  a 
trust  ex  mcUefieio  upon  the  devisee 
or  legatee.  Id, 

13.  M.,  by  her  will,  gave  the  bulk  of 
her  estate  to  three  persons,  who 
were  her  lawyer,  her  doctor,  and 
her  priest,  absolutely  as  tenants  in 
common.  It  was  not  intended  by 
her  to  give  to  the  persons  named 
any  beneficial  interest,  but  her  de- 
sign was  to  devote  the  property  to 
certain  charitable  purposes;  this 
she  was  advised  could  not  be  done 
by  express  provision  in  her  will, 
but  only  by  such  an  absolute  gift 
to  individuals  to  whose  honor  she 
could  confide  the  execution  of  her 
purpose.  She  signed  a  lettter  of 
instructions,  cotemporaueous  with 
the  will,  addressed  to  the  legatees 
and  devisees,  stating  the  reason 
for  the  gift  and  dictating  the  pur- 
pose, which  was  in  substance  that 
during  their  lives,  and  after  their 
deaths  by  some  permanent  arrange- 
ment to  be  made  by  them,  the  in- 


750 


INDEX. 


come  of  Bpecified  portions  of  the 
fund  should  be  given  to  indeter- 
minate peraons  of  their  selection, 
and  any  surplus  of  income  to  such 
cbaritiss  as  ihey  might  select. 
The  will  was  executed  in  reliance 
upon  a  promise  of  tite  legatees  to 
apply  the  fund  faithfully  and 
honorably  to  the  charital>1e  uses 
so  specified.  In  an  action  to  es- 
tablish a  trust  which,  failing  as  to 
the  I>eneficiarie8,  should  result  to 
the  heirs  at  law  and  next  of  kin, 
held,  that  the  gift  could  not  be 
sustained  as  an  absolute  one  to  the 
persons  named,  as  this  would  be 
a  fraud  upon  the  testatrix  ;  that 
the  secret  trust  attempted  to  be 
created  could  not  be  enforced,  nor 
would  equity  permit  it  to  be  car- 
ried out,  as  it  was  in  violation  of 
the  statute  against  perpetuities, 
but  would  impose  a  trust  upon  the 
fund  for  the  benefit  of  the  heirs 
and  next  of  kin  ;  and  that,  there- 
fore, the  action  was  prop<*rly 
brought.  Id. 

UNDERTAKING. 

An  application  for  an  order  dispens- 
ing with  or  limiting  the  security 
required  to  stay  execution  on  ap- 
peal  to  this  court,  may  not  be  made 
here,  but  should  be  made  to  the 
court  "in  or  from  which  the  ap- 
peal is  taken."  (Code  of  Civil  Pro- 
cedure. §  1313.)  Hills  V.  Pee^'8. 
kiU  S'v'gs  B'k.  075 

UNDUE  INFLUENCE. 

In  an  action  brought  by  the  heirs  of 
a  deceased  grantor  to  set  aside  his 
conveyance  on  the  ground  of  undue 
influence,  his  widow,  who  as  his 
wife  joined  in  the  conve5'ance,  is 
"a  person  interested  in  the  event 
of  the  action"  within  the  meaning 
of  the  Code  of  Civil  Procedure 
(^  829),  and  as  such  is  incompetent 
to  testify  to  personal  transactions 
or  communication  between  her  and 
the  deceased.  Sanford  v.  EllUhvrp. 

48 

Svfflciency  of  evidence  to  nvs- 

tain  prolxttfiofa  will,  attacked  on  the 
grmuid  of  undue  influence. 

See  In  re  Dnrrow.     {Mem.)         668 


USURY. 

Where,  after  the  making  of  a  loan, 
a  promissory  note  was  given  by 
the  borrower  to  the  lender  for  the 
sum  loaned,  under  an  agreement 
that  the  former  should  pay  more 
than  lawful  interest,  held,  that 
while  the  defense  of  usury  was 
good  as  against  the  note,  the  lender 
was  entitled,  in  the  absence  of  evi- 
dence that  the  loan  wus  made  orig- 
inally upon  an  usurious  agreement, 
to  recover  the  sum  loaued  with 
lawful  interest,  deducting  therct- 
from,  payments  of  interest  which 
had  been  made  at  the  usurious 
rate  agreed  upon.     In  re  ConmluM. 

840 

WAIVER. 

A  provision  in  the  statute  under 
which  a  corporation  is  organized, 
or  in  its  by-laws,  requiring  trans- 
fers of  its  stock  to  be  made  upon 
its  books,  is  for  its  benefit ;  and 
where  the  owner  of  stock  h^is  as. 
signed  and  transferred,  for  a  valua- 
ble consideration,  the  certificate 
issued  to  him,  and  the  corporation, 
when  requested  to  make  the  trans- 
fer,  without  a  valid  reason  refuses 
so  to  do,  this  amounts  to  a  waiver 
of  the  requirements  ;  the  transfer 
is  complete  and  the  corporation  is 
bound  to  recognize  the  title  of  the 
assignee,  precisely  the  same  as  if 
it  had  done  its  duty  and  made 
the  proper  entries  upon  its  books. 
Uotnnnon  v.  Nat.  B"k  of  New 
Bcimc.  037 


WATER-COURSES. 

1.  The  grant  made  in  1660  by  Oor- 
ernor  Nicolls,  to  the  freeholders 
and  inhabitants  of  Harlem,  of  a 
tract  of  land  ex  tending  eastward  to 
' '  Harlem  Ry  ver  or  any  part  of  the 
said  Ryver  on  which  this  island 
doth  abutt,"  only  conveyed  to 
high- water  mark.  Mayor,  etc.,  v. 
IJart  443 

2.  By  the  Dongan  charter  of  1686  the 
city  of  New  York  acquired  title  to 
the  tideway  or  land  between  high 
and  low-water  mark  in  front  of 
said  tract.  Id, 
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8.  That  title  in  its  origin  wna  abao- 
late,  and  waa  anbardened  with 
any  pjPb-emptive  privilege  amount- 
log  to  a  legal  right  in  any  one.  Id. 

4.  The  pre-emptive  right  to  the  lands 
under  water  in  front  of  the  tide- 
way given  1o  the  owners  of  adja- 
cent lands  by  the  act  of  1652  (§  4, 
chap.  2S5.  Laws  of  1852),  by  which 
naid  lands  were  granted  by  the 
State  to  tlie  city,  was  only  fifiven  to 
the  city^s  grantees  of  the  tideway, 
save,  at  least,  in  the  case  of  an  up- 
land owner,  m  front  of  whose  land 
there  was  no  tideway.  Id. 

^.  While,  however,  the  owners  of 
the  uplands  had  no  pre-emptive 
right  in  the  adjacent  tideway  by 
force  of  said  statute,  they  had  an 
equitable  claim  to  priority  of  pur- 
chase, which  was  recognized  and 
protected  by  tlie  city,  and  upon 
acceptance  of  the  terms  and  coudi- 
tions  proposed  by  tlie  city  authori- 
ties they  became  "legally  entitled  " 
to  a  deed  within  the  meaning  of 
the  provision  of  the  Sinking  Fund 
Ordinance,  passed  by  the  city  in 
1844  (§11,  title  4),  and  recognized 
and  adopted  by  the  btate  in  1845 
<§  5,  chap.  225.  Laws  of  1845), 
which  authorized  the  comptroller 
''In  all  cases  of  grants  of  land 
under  water"  to  "  issue  a  grant 
*  *  to  the  party  legally  entitled 
thereto,"  upon  his  paying  or  secur- 
ing the  price  fixed  «3  specified 
therein.  Id. 

6.  Accordingly  Jteld,  that  a  deed, 
given  upon  payment  of  the  price 
so  fixed  by  the  comptroller,  to  the 
owner  of  the  adjacent  upland,  of 
part  of  said  tideway  and  adjoin- 
ing land  under  water  was  valid, 
although  given  without  a  sale  at 
public  auction  and  without  twenty 
days  previous  notice,  as  required 
by  said  ordinance  (§  17),  in  case  of 
sale  of  real  estate  belonging  to  the 

•  corporation,  in  which  no  one  has 
a  pre-emptive  right  or  equitable 
claim  to  *  preference.  Id. 


WIDOWS. 
The  word  **  heirs/'  when  applied  to 


the  succession  of  personal  estate, 
means  "  next  of  kin  : "  the  latter 
term  refers  to  relatives  by  blood, 
and  does  not  include  a  widow. 
Tillman  v.  DanU.  17 


WILLS. 

1 .  Where  by  a  will  the  title  to  real 
estate  is  vested  in  two  executors  in 
trust,  with  power  to  sell,  one  of 
the  executors  cannot,  without  the 
assent  of  the  other,  enter  into  a 
contract  to  convey,  which  will  be 
valid  and  binding* upon  the  other. 

Wilder  v.  Banney,  7 

2.  It  seems,  that  as  to  personal  prop- 
erty the  rule  is  otherwise.  Id. 

3.  The  fact,  however,  that  by  and 
under  the  terms  of  the  will  there 
is  An  equitable  conversion  for  cer- 
tain  purposes  of  the  real  estate 
into  personalty,  does  not  change 
the  rule  as  tu  it ;  until  actual  con- 
version it  may  only  be  conveyed 
as  real  estate,  and  the  rules  of  law 
governing  such  conveyances  re- 
main applicable.  Id. 

4.  The  will  of  W.  gave  a  portion  of 
his  residuary  estate  to  bis  executors, 
in  trust,  to  receive  and  apply  the 
income  to  the  use  of  plaintiff  dur- 
ing life.  By  a  codicil  the  execu. 
tors  were  directed,  if  in  their  judg- 
ment the  whole  of  the  income  was 
not  needed  for  plaintifi*s  support.to 
retain  and  invest  the  residue  dur- 
ing her  minority,  the  accumula- 
tions to  be  considered  and  treated 
as  part  of  the  principal.  Hetd, 
that  the  direction  for  accumulation 
was  void  (1  R.  S.  726,  §§  37.88;  id. 
773,  §  8),  and  that  plaintiff  was 
entitled  to  the  whole  income. 
Barbour  v.  De  Forest.  18 

5.  The  will  of  Q.  gave  her  residuary 
estate  to  her  executors,  in  trust, 
with  power  to  receive  the  rents 
and  profits  of  the  real  estate,  and 
to  sell  the  same  when  and  in  such 
manner  as  in  their  discretion 
Height  seem  expedient ;  also  to 
convert  and  collect  the  person- 
alty, to  invest  the  proceeds  of 
both,  and,  after  setting  apart  out 
of  tho  estate  or  the  proceeds  a  sum 
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specified,  to  receive  the  Tents  and 
income  of  the  remainder,  and  ap- 
ply the  same  to  the  ase  of  the  tes- 
tator's husband  daring  life.  After 
his  decease,  and  after  the  deduc- 
tion of  certain  leiracies  given  out 
of  the  fund,  she  direited  the  resi- 
dae  to  be  divided  into  certain 
shares  or  parts,  each  of  which  she 
gave  to  a  beneficiary  named,  one 
part  being  given  toD.,  who  resided 
in  Illinois;  the  clause  closed  thus. 
•*  the  heirs  of  any  or  either  of  the 
foregoing  persons  who  may  die 
bf^fore  my  said  husband  to  take 
the  share  which  the  person  or  per- 
sons so  dying  would  have  taken 
if  living."  D.  died  in  the  life  time 
of  the  husband,  leaving  a  widow, 
but  no  children ;  he  left  a  will, 
wherein  he  gave  to  his  wife  all 
his  interest  under  the  will  of  G. ; 
the  husband  of  the  latter  there- 
after  died  intestate.  By  the  laws 
of  Illinois,  in  case  D.  had  died 
intestate  his  widow  would  have 
been  entitled  to  all  of  hin  personal 
estate.  In  an  action  to  determint^, 
among  other  things,  the  interests 
of  the  parties  under  the  will  of  G., 
hdd,  that  by  the  terms  of  the  will 
-  all  of  the  real  estate  of  the  testatrix 
was,  upon  the  death  of  her  hns- 
band,  to  be  converted  into  money 
for  the  purpose  of  distribution, 
and  hence  the  whole  estate  at 
that  time  was  to  be  considered  as 
personalty  ;  that  the  interest, 
however,  of  D.  therein  terminated 
upon  his  death,  and  his  heirs  were 
entitled  to  take  by  substitution  : 
that,  therefore,  D.  could  and  did 
convey  notiiing  by  his  will ;  that 
the  word  'Mieir"  referred  only  lo 
relatives  by  blood,  and  did  not  in- 
clude the  widow  of  D.;  and  that, 
therefore,  she  was  not  entitled  to 
any  portion.    TiUman  v.  DavU.   17 

0.  A  clause  in  the  will  of  T.  gave  to 
his  executors  a  sum  specified,  in 
trust,  to  distribute  the  same 
"among  such  incorporated  socie- 
ties organized  under  the  laws  of 
the  State  of  New  York  or  the 
State  of  Maryland,  having  lawful 
autliority  to  receive  and  hold 
funds  upon  permanent  trusts  for 
charitable  or  educational  uses," 
as  said  executors  or  the  surviv- 
ors of   them  might  select,  and  in 


such  sums  as  they  shoold  deter- 
mine. In  an  action  for  the  con> 
St  ruction  of  the  will,  luld,  that 
said  clause  wan  void  because  of 
indefiniteuess  and  uncertainty  in 
the  designation  of  the  recipient 
of  the  tesitator  8  bounty.  Pnc/tard 
V.  IViompton,  76 

7.  The  will  of  L.  gave  to  bis  execu- 
tors one- fourth  part  of  his  residu- 
ary estate,  real  and  pi-rsonal,  to  be 
held  in  trust  during  the  life  uf  his 
daughter  G.,  with  directions*  io 
pay  to  her  the  income  upon  $25,000 
thereof,  and  to  invest  the  residue 
of  the  income  ;  upon  her  death,  in 
case  she  left  issue  surviving,  he 
gave  the  principal  and  accumula- 
ted income  to  such  issue,  and  in 
default  of  issue  to  his  sons.  6. 
married  after  the  death  of  the  tes- 
tator and  is  still  living  ;  plaintifT 
is  the  sole  issue  of  the  marriage. 
In  an  action  for  a  construction  of 
the  will  it  appeared  that  a  fund 
had  accumulated  under  this  pro- 
vision, a  large  portion  of  which 
was  the  income  of  personal  prop- 
erty;  Jield,  that  the  direction  for 
accumulation  was  void  (1  R.  S.  T2ii, 
§  37  ;  id.  773,  g  2);  that  the  accu- 
mulations  belonged  to  plaintifT  aa 
"the  person  presumably  entitled 
to  the  next  eventual  estate."  Cook 
V.  Lowry.  103 

8.  Where  a  will  is  executed  in  dupli- 
cate, both  duplicates  being  execu- 
ted at  the'  same  time,  it  is  not 
necessary  that  both  should  be  ad- 
mitted to  probate  ;  it  is  proper, 
however,  wheu  oue  is  presented  for 
probate,  that  the  other  sliould  bo 
produced  in  order  that  it  may  ap- 
pear that  they  are  alike  in  all  par- 
ticulars, and  also  that  thia  will  has 
not  been  revoked,  as  the  revoca- 
tion of  one  would  be  the  revocation 
of  both.     Growman,  v.  Crotofnan, 

145 

9.  It  seems  that  if  two  testamentary 
instruments  are  executed  at  the 
same  lime,  containing  different 
provisions,  they  constitute,  taken 
together,  the  will  of  the  testator, 
and  both  must  be  proved  and  ad- 
mitted to  probate.  Id. 

10.  Under  the  provisions  of  the  Code 
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of  Civil  Procedure  (g  2014),  requir- 
ing in  proceedings  for  the  probate 
of  a  will,  t lie  presentation  of  a  writ- 
ten petition  "  describing  the  will/' 
it  is  not  essential,  in  order  to  give 
the  surrogate  jurisdiction,  where 
the  will  was  executed  in  duplicate, 
that  this  fact  should  be  slated  in 
the  petition.  Id, 

11.  Where  a  petition  in  such  case 
gave  the  date  of  the  will,  stated 
that  it  related  to  both  real  und 
personal  estate,  and  was  signed  by 
tbe  witnesses  named,  and  also 
named  one  of  the  executors,  held, 
that  the  description  was  sufficient 
to  give  the  surrogate  j  urisdiction. 

Id. 

12.  In  the  duplicate  not  presented 
for  probate  the  name  of  one  of  the 

•  executors  which  was  regularly 
written  in  the  other,  was  inter- 
lined, it  apparently  having  been 
omitted  in  copying ;  the  interlinea- 
tion was  noted  at  the  bottom  be- 
fore the  attestation  clause,  with  a 
statement  that  it  was  made  before 
signing ;  heldy  that  there  was  no 
presumption  that  the  interlinea- 
tion was  fraudulently  made  after 
execution ,  but  on  the  contrary  the 
presumption  was  the  other  way, 
and  the  burden  was  upon  the  con- 
testants of  showing  that  the  inter- 
liueation  was  fraudulent  or  un- 
authorized. Id, 

13.  Where,  by  the  terras  or  true 
construction  of  a  will,  the  two 
functions  of  executor  and  trustee 
co-exist,  and  run  from  the  death 
of  the  testator  to  the  final  dis- 
charge, inseparable  and  blended 
together,  double  commissions  or 
compensation  in  Ix>th  capacities 
may  not  be  allowed.  Johnson  v. 
Lawrence.  154 

14.  It  seems  that  to  entitle  the  same 
person  to  commissions,  both  as 
executor  and  trustee,  the  will 
must  provide  by  express  terms  or 
by  fair  intendment  for  the  separa- 
tion of  the  two  functions,  the 
duties  of  the  one  to  be  substan- 
tially performed  before  those  of  the 
other  begin,  and    the    duties    of 

>r  trustee  must  have  been  actually 
entered  upon  and  performance  be- 

SiCKBLS-^  Vol,  L, 


gun  either  by  real  severance  of 
the  trust  fund  from  the  general 
assets  or  by  a  judicial  decree, 
which  wholly  discharges  the  exec- 
utor and  leaves  him  acting  and 
liable  only  as  trustee.  Id. 

15.  The  will  of  G.  directed  his  exec- 
utors, **  their  survivors  or  succes- 
sors}" to  carry  on  the  testator's 
business  with  his  **  estate  and 
property  "  during  the  life  of  his 
wife  and  his  daughter  F.  ;  the 
profits,  beyond  certain  sums  set 

.apart  for  their  support,  to  be  ad- 
ded to  the  **  working  capital,"  and 
upon  their  death  the  business  to 

xbe  closed  and  the  estate  divided. 
Some  portion  of  the  estate  being 
realty,  power  of  sale  was  given  to 
the  executors,  who  were  also  made 
guardians  of  the  estates  of  the 
infants  during  their  minority.  In 
an  action  by  the  executrix  of  one 
of  the  executors,  who  had  himself 
received  commissions,  as  executor, 
upon  the  whole  estate,  to  recover 
commissions  as  trustee,  luld,  that 
under  the  will  the  duties  of  exec- 
utor and  trustee  were  inseparably 
blended,  and  that  plaintiff  was  not 
•    entitled  tc  re'cover.  Id, 

16.  Qifts  to  charitable,  benevolent, 
scientific  or  educational  institu- 
tions are  not  against  public  policy, 
and  there  is  no  public  policy  out- 
side of  the  statutes  which  con- 
demns testamentary  gifts  to  such 
institutions,  although  contained  iu 
a  will  executed  within  two  months 
of  the  testator's  death.  HoUis  v. 
DrevD  TJieological  Seminary.       166 

17.  The  provision  of  the  act  of  1848 
(g  6,  chap.  819,  Laws  of  1848),  pro- 
viding for  the  incorporation  of  such 
institutions,  which  declares  invalid 
a  devise  or  bequest  to  "  any  incor- 
poratiou  formed  under  this  act," 
in  a  will  not  made  and  executed 
**  at  least  two  months  before  the 
death  of  the  testato;,"  applies  only 
to  corporations  organized  under 
that  act  and  the  acts  amendatory 
thereof  (Chap.  239,  Laws  of  1861; 
chap.  526,  Laws  of  1881).  Id, 

18.  Foreign  corporations  stand,  in 
this  particular,  iu  the  same  posi- 
tion as  domestic  corporations.     Id, 

95 
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10.  Accordingly  Ti^ld,  that  a  gift  in 
a  will,  executed  within  two  months 
of  the  testator's  death  to  a  foreign 
scientific  and  educational  corpora- 
tion which  was  empowered  to  take 
such  gift  by  the  law  of  the  State 
where  it  was  chartered,  was  valid. 

Id, 

20.  In  determining  whether  the  will 
of  a  perpon  who  died  **  leaving  a 
wife,  child  or  parent,"  gives  to  cor- 
porations of  the  classes  above 
specified  more  than  the  law  per. 
mits,  i.  «.,  more  than  one-half  of 
his  estate  after  payment  of  debts 
(Chap.  860,  Laws  of  1860),  the 
whole  estate  must  be  treated  as  if 
converted  into  money  at  bis  death, 
and  the  money  value  of  the  portion 
or  interest  so  given  a.<«certained  ; 
if  this  is  not  more  than  one-half  of 
the  whole,  the  statute  har  not  been 
violated.  Id. 

21.  Where,  therefore,  the  will  of  H. 
directed  his  executors  to  convert 
the  bulk  of  his  estate  into  money, 
to  invest  the  same,  and  to  pay  the 
income  of  different  portions  thereof 
to  certain  persons  named  during 
their  lives,  respectively,  ^nd  upon 
their  deaths  gave  the  principal 
sums  to  certain  scientific  and  edu- 
cational corporations,  field,  that  in 
determining  whether  the  statutory 
limit  had  been  exceeded,  tbe  value, 
at  the  time  of  the  testator's  death, 
of  the  portion  of  the  estate  so  dis- 
posed of,  sliould  be  ascertained, 
from  which  should  be  deducted  the 
values  of  the  life  estates,  computed 
according  to  the  proper  annuity 
tables,  and  the  balance  would  rep- 
resent the  value  of  the  remainders 
given  to  said  corporations  ;  and,  it 
appearing  that  this  was  less  than 
half  the  value  of  the  testator's 
estate  at  the  time  of  his  death,  that 
said  bequests  were  valid.  Id. 

22.  In  an  action  to  obtain  a  decision 
as  to  the  validity  of  a  clause  in  a 
will  attempting  to  create  a  trust, 
*it  appeared  that  at  the  time  of  the 
testator^s  death  he  was  a  defend 
ant  in  a  partition  suit,  having  an 
interest  in  the  premipes,  which 
was  included  as  part  of  the  trust 
estate.  After  his  death  the  bene- 
ficiaries under  his  will,  his  heirs  at 
law  and  next  of  kin,  all  of  whom 


were  parties  herein,  were  brought 
in  and  made  parties  defendant  in 
said  suit,  and  they  each  appeared 
therein.  An  interlocutory  judgment 
was  rendered  directing  a  sale  of 
the  premises,  and  a  referee  was  ap- 
pointed to  ascertain,  among  other 
things,  the  rights  and  interests  of 
said  defendants.  Upon  a  hearing 
before  the  referee,  attended  by  all 
of  the  parties,  it  was  determined 
that  the  clause  in  question  waa 
wholly  void.  Exceptions  were 
filed  by  the  beneficiaries,  a  motion 
for  final  judgment  was  made  upon 
notice  to  all  of  the  parties,  who 
appeared  and  were  heard,  the  re- 
port was  confirmed  and  final  judg- 
ment ordered,  directing  the  pro- 
ceeds of  the  share  belonging  to 
testator's  estate  to  be  paid  to  his 
heirs  at  law  as  in  case  of  intestacy. 
Held,  that  said  judgmtnt,  not  hav- 
ing been  reversed,  was  final  and 
conclusive  between  the  parties  aa 
to  the  validity  of  the  clause  in 
question,  and  the  parties  were  es- 
topped from  raising  the  question 
herein.     LeavUt  y,  WoUoU.       212 


13.  J.,  by  her  will,  gave  to  her  hus- 
band $5,000,  which  was  about  one- 
third  of  her  estate,  and  also  tbe 
use  and  benefit  of  the  residue 
until  her  oldest  daughter,  M.  S., 
became  of  age;  she  directed  that 
such  residue  should  then  be  di- 
vided equally  between  her  two 
daughters,  M.  S.  and  M.,  each  to 
come  into  possession  of  her  share 
at  tbe  age  of  twenty-one,  the  hus- 
band to  have  the  use  of  M.^s  share 
until  her  arrival  at  that  age.  In 
case  of  tbe  death  of  either  of  the 
daughters,  before  arrival  of  age, 
the  will  directed  that  "the  one 
living  shall  receive  the  share  of 
the  one  deceased,  but  in  the  order 
of  their  ages  as  above  described." 
In  case  of  the  death  of  the  two 
daughters  before  arrival  at  the  age 
of  twenty-one  their  respective 
shares  were  directed  to  be  divided 
equally  between  the  testator's 
*•  brothers  and  sisters  or  their  im- 
mediate heirs,  but  in  the  order 
above  mentioned."  M.  S,  died  in- 
testate  after  she  arrived  at  the  age 
of  twenty-one  ;  after  that,  but  be- 
fore her  arrival  of  age,  M.  died. 
Held,  that  the  share  of  M.  S.paaaed, 
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upon  her  death,  to  her  next  of  kin, 
but  that  the  share  of  M.  went 
to  the  brothers  aod  sisters  of  the 
testatrix.      WatU  v.  Ronald,     226 

24.  The  formal  execution  of  a  will 
may  not  be  presumed,  in  opposition 
to  positive  testimony,  merely  upon 
the  ground  that  the  attestation 
clause  is  in  due  form.     WooUey  v. 

WooUey.  281 

25,  The  attestation  to  the  codicil  to 
a  will,  presented  for  probate,  was 
in  due  form,  and  beneath  it  were 
the  signatures  of  the  two  witnesses, 
with  their  places  of  residence  ;  one 
of  them  testified  that  he  did  not 
see  the  testatrix  sign  the  codicil 
and  did   not   think   she  acknowl- 
edged  to  him  that  she  had  signed 
it ;  that  the  sigoature  beneath  the 
attestation    clause  was   his;    that 
he  did  not  know,  but  presumed 
the    clause    was  there    when    he 
signed ;  that  he  signed  in  the  pres- 
ence of   the  testatrix  aud  of  the 
other  wituess  at  her  request,  and 
the  other  witness  then  signed  in  his 
presence;   that  he   was  a  lawyer 
and  knew  it  was  not  customary 
unless  the  instrument  was  a  will 
to  place  the  residence  of  a  witness 
after  his  name.    The  other  witness 
testified  that  one  of  the  signatures 
following    the    attestation    clause 
was  hers ;  that  she  did  not  remem- 
ber   seeing   the   testator  sign  the 
paper;  that  the  latter  did  not  in  the 
presence  of  witness  acknowledge 
it  to  be  a  codicil  to  her  will,  and 
witness  did  not  remember  her  say- 
ing any  thing  about  it.     Witness 
further  testified  that  she  remem- 
bered signing  and  that  the  other 
witness  was  present  and  signed  ; 
that  she  signed  at  the  request  of  the 
testatrix  who  said  **  I  have  a  paper 
here  I  want    you  to  sign;"  that 
she    put    her    place  of    residence 
after  her  name,  because  the  other 
witness  told  her  it  was  necessary, 
or  because  she  saw  he  had  added 
his  place  of   residence  ;   that  she 
knew  the  testatrix  did  not  state  it 
was  a  codicil,  and  that  witness  did 
not  know  it   was,   but   supposed 
she  knew  she  was  signing  as  a  wit- 
ness.     The  testimony   was   given 
within   a  year    after  the  alleged 
codicil  was  executed.     Ilddf  that 


the  testimony  was  insufficient  to 
authorize  the  admission  of  the 
codicil  to  probate.  Id. 

26.  In  proceedings  taken  under  the 
Revised  Statutes  (2  R.  S.  61.  §  30 
et  8eq.),  for  the  revocation  of  the 
probate  of  a  will  of  personal  prop- 
erty, the  contestant  is  not  con- 
fined to  matters  which  were  not 
investigated  and  tried  when  the 
will  was  admitted  to  probate,  but 
the  whole  case  is  left  open,  and  he 
has  the  right  to  have  the  ques- 
tions then  litigated  and  deter- 
mined tried,  the  same  as  if  no  ad- 
judication had  been'  had  thereon. 
Jn  re  Oouraud.    '  266 

27.  The  will  of  L.  gave  to  his  ex- 
ecutors his  estate,  real  and  per- 
sonal,  in  trust,  to  pay  debts  and 
legacies  and  to  construct  a  burial 
vault,  "and  upon  the  further 
trust "  to  divide  the  residue  into 
five  equal  parts,  the  income  of  one 
part  to  be  paid  to  each  of  the  tea* 
tator's  five  children  during  life,* 
and  upon  the  death  of  a  child  hi9 
or  her  share  to  be  distributed  as 
prescribed.  The  executors  had  a 
final  accounting  in  1877,  and  were 
allowed  full  commissions;  the 
amount  of  the  residuary  estate 
was  adjudged,  and  the  ^surrogate's 
decree  directed  them  to  retain  and 
hold  the  same  **  as  trustees  "  under 
the  will.  Upon  the  death  of  one 
of  the  testator's  children  in  1882 
the  trustees  applied  to  the  surro-. 
gate  for  a  judicial  settlement  of 
their  account.  They  claimed  to 
be  allowed  one-half  commissions 
on  the  whole  capital  of  the  trust 
fund,  and  one- half  in  addition  on 
the  one  fifth  directed  to  be  dis- 
tributed. i/cW,  that  the  will  con- 
templated a  time  when  the  duties 
of  the  executors,  as  such,  should 
cease  and  they  should  assume  the 
character  exclusively  of  trustees  ; 
that  while  the  decree  upon  settle- 
ment of  their  accounts  did  not  in 
terms  discharge  the  executors, 
that  was  its  legal  effect ;  and  that, 
as  trustees,  they  were  entitled  to 
the  commissions  claimed;  also  held, 
the  fact  that  they  had  not  made  an 
actual  division  of  the  trust  fund 
into  shares,  as  directed,  did  not 
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certain  specified  anoaHiee  to  bis 
wife  and  his  daughter  C,  to  allow 
the  former  the  occupancy  of  his 
homestead  during  life,  to  pay  taxes 
on  his  real  estate  and  keep  the 
same  in  repair,  and  after  providing 
vfor  the  above  the  executors  were 
directed  to  divide  the  residue  of 
the  estate  into  eight  equal  parts, 
to  invest  the  same  separately  in 
specified  securities,  and  to  apply 
the  income  of  each  part  to  the  use 
of  a  beneficiary  named,  during  life, 
etc.  Then  followed  in  the  same 
clause  this  provision :  "  I  do 
hereby  authorize  and  empower 
my  said  executors  to  let  or  lease 
my  real  estate  »  »  •  and  af- 
ter the  decease  of  my  wife  to 
sell  and  convey  the  same  for 
such  prices  and  upon  such  terms 
as  they  may  deem  best  for  the 
interest  of  my  estate."  Upon 
an  accounting  of  the  surviving 
executor,  held,  that  this  provision 
was  not  limited  to  the  real  estate 
directed  to  be  appropriated  to  the 
benefit  of  the  widow  and  daughter, 
but  applied  to  all  the  testator  s  real 
estate,  and  taking  the  whole  clause 
together  it  did  not  require  the 
executors  to  sell  the  real  estate 
before  the  death  of  the  widow,  but 
the  question  was  left  to  their  discre- 
tion and  judgment;  and,  therefore, 
that  they  were  not  chargeable  with 
a  violation  of  duty  for  a  failure  to 
sell  before  such  death.  Hancoas  v. 
Meeker,  528 


88.  Also  held^ihsX  the  executors  were 
not  required  to  sell  immediately 
upon  the  death  of  the  widow  ;  but 
in  the  exercise  of  a  sound  discretion 
were  authorized  to  hold  the  real 
estate  until  they  could  effect  a  sale 
for  a  price  and  upon  terms  fair  and 
adequate  and  "  best  for  the  inter- 
ests of  the  estate;  '  and,  in  the 
absence  of  evidence  showing  that 
delay  in  selling  had  been  unreason- 
able, or  that  they  had  refused  a 
fair  ofier  for  any  portion   of  the 

Eroperty,  or  at  least  that  the  estate 
as  sustained  injury  by  the  dnlay. 
that  they  were  not  chargeable  with 
misconduct  because  of  a  failure  to 
sell,  and  so  were  not  liable  for 
expenditures  incurred  by  reason  of 
the  delay.  Id. 


89.  The  provisions  of  a  will  most  at 
least  be  of  such  a  character  as  to 
leave  no  doubt  of  the  tesu tor's  in 
tent  to  have  his  real  estate  con- 
verted into  personalty,  in  order  to 
sustain  the  theory  of  equitable  oon- 
veraion.    Hobtan  v.  mUe.         688 

40.  H.,  a  citizen  of  Massaebusetts, 
died  in  that  State,  leaving  a  will 
which  was  there  admitted  to  pro- 
bate. Said  will,  after  various 
leg^ies  and  devises,  and  after 
providing  for  the  payment  of  life 
annuities  to  twelve  different  per- 
sons, contained  this  provision :  ''As 
to  the  residue  and  remainder  of  all 
my  estate,  both  real  and  persooal, 
not  herein  otherwise  disposed  of, 
it  is  my  will  that  the  same  be  and 
remain  in  the  care  and  custody  of 
my  said  executrix,  and  executors, 
and  trustees,  and  their  saccessors, 
well  and  safely  invested  until  the 
decease  of  the  last  survivor  of  the 
life  annuitants  •  »  »  and 
that  then  the  said  residue  and  re- 
mainder with  all  the  accumulated 
interest  thereof  shall  be  divided 
equally  among  my  grandchildren. 
per  etirpes."  The  will  was  valid 
under  the  laws  of  Massachusetts; 
it  contained  no  express  direction  for 
the  conversion  of  the  real  estate 
into  personalty  or  for  the  sale  of 
the  real  estate.  The  testator  died 
seized  of  valuable  real  estate  in 
this  State,  and  also  owning  a  large 
estate,  real  and  personal,  in  Massa- 
chusetts. In  an  action  for  the 
construction  of  the  will,  ?ield,  that 
there  was  no  such  expression  of 
intent  upon  the  part  of  the  testa- 
tor as  to  present  a  case  of  equitable 
conversion ;  that  under  said  pro- 
vision no  title  could  vest  in  the 
beneficiaries  until  the  final  division 
of  the  estate  on  the  death  of  the 
last  life  annuitant ;  that  so  far  as 
the  provision  applied  to  the  real 
estate  in  this  State,  its  validity 
was  to  be  determined  by  the  law 
of  this  State,  and  as  it  worked  an 
unlawful  suspension  of  the  power 
of  alienation,  it  was  void  (1  R.  S. 
723,  §§  14,  15) :  and  that  upon  the 
death  of  the  testator  the  title  to 
said  real  estate  descended  to  his 
heirs  at  law.  Id. 

41.  It  seems  that  if  a  power  of  sale 
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coald  be  implied,  it  would  not  cure 
this  invalidity.  Id. 


42.  Also  Tield^  that  said  clause  was 
repugnant  to  the  provision  of  the 
Revised  Statutes  prohibiting  ac- 
cumulations, except  for  the  times 
and  purposes  therein  expressly 
permitted.   (1  R.  S.  726,  §$5  37,  38 ) 

IJ. 


■  Sufficiency  of  evidence  to  mis- 


tain  probate  of  will,  attacked  on  the 
ground  of  undue  influence. 
See  In  re  Barrow,  (Mem.)  668 


WITNESS. 

Incompetency  of  under  §  829 

of  Code. 

See  Sanford  v   Mlithorp.  48 

HokoTnb  V.  Uolcmno,  316 

Lane  v.  Lttne.  494 

In  re  Smith.  516 


&^.  ^.  Q-.  ^- 


ERRATA. 


In  index  to  93  N.  Y.  p.  681.  "  §§  885,  686,  687.  Simpson  v.  iS5f.  John  863." 
under  head  of  "  Code  of  Civil  Procedure/'  should  be  under  head  of  '*  Code 
of  Criminal  Procedure." 
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